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* 9 

The Court of Chancery. 


of Macclesfield, Lord Chancellor* 

■ 

Jolcph Jekyll, Knt. Majhr of the Trolls, 
iS/r Robert Raymond, Knt. Attorney General. 
Sir Philip Yoikc, Knt. Solicitor Gc?ieraL 


* Ilwngeiford a^ainft Clay. 


Cafe I. 


E PWARD HUNGERFORD, the plaintiff, having mort- Amort^igee 
gaged a houfc in St. Clement's Lane tit Lokhoh to the de- * 

fciidant Clay^i tendered the principal fiur. and the iniercft c*b*- 

to the faid mortgagee ; which he refulin.* ro ukt. nc, the plaintiff, fore foredofurc, 
exhibited his bill in this court, to have a re-conversance upon the not pr.^fant on 
payment of the faid money. an avoid-tnce. 


The fubffance of the defendant’s anfwcr was, that he bad made ^ 
a leafe of this houfe for five years, referving fo much yearly rent; ^ vern. ^ga 
and that after the expiration of the faid term, he had covenanted 3! Aik *518.' 
that* the, ieiffee ihould hold it for four years longer, if he, th*! lellei., *• Wtlf 34. 
was wuling fo lO do, that the faid five years v/cie now expired; * Poweiion 
that the Icffee was willing to hold the houfe four years 
longer; and that if the plaintiff would grant fuch leal’e, then the f. 
defendant would rc-convey, upon the payment ol the faid piinci- (4. a. 6.), i 
pal fum and inter eft. 

This caufe was heard at the Rolls, where the defendant had 
^ decree in his favour; 

VoL. IX. B But 



Eaftcf Tcmi, S. Geo. r. In Chancery^ 

livKGt “^0** But upon an appeal to this court, 

ctAT. It was insisti.d for the plaintiff"^ that as a mortgagee Cannot 
prefent upon the av")icl.incc of a church,4b,by the courfc of equity, 
he cannot make a Icafc of a houfe or lands in mortgage, but where 
there is anabfolule necciritv fo to do, which docs not appear iq this 
cafe; for if the mortgagee fliould make fuch leafeS, they may bfc 
avoided by the mortgager befiire the equity of redemption is forci 
* 2 ] clofcd. * Now, admitting the*mortgagee fhould make alcafcfbr 

four years longer, rclerving rent, and fuch leale fhouftl be adjudged 
goodbetwecn liim and the ielVce, it would be difficult for the mort¬ 
gagor to recover any rent, though the principal and interell fliotJ!<^ be 
paid, becaufe he docs not chim under the tftate of the mortgagee, 
and thf-reforc cannot have any benefit of the leafe ffirdi by him ; 
for he is neither paity to thp deed, imr privy,to the eftatc, there* 
fore the mortgagee ought to rcconvcy fret ^rom alt incumbrances. 

I'nosE WHO ARGUED for the defendant^ admitted that a mort^* 
gagee cai’not prefenf upon an avoidance of a church {u) ; therea- 
fon I'', becaufe iL does not leflcii his debt j but ii isothcrwife where 
he m.'ikes a leafe of a houfc or lands in mortgage, rendering rent, 
for certainly the payment of rent will lert'cn the debt} fo there i^ 
no parity of reafon between tlioi'e cafes. 

But TiTE Lord Ciianc r li t)R w.is of opinKm, that the mort- 
gag. e, before foil*Jofuic of the equity of ledemption, canno!: 
fnakr a Ic.ifc for years of a houft* in mortgage to bind the morf- 
ga^Toi^ uiileL to avoid an .tpparent lo(s, and ineiely in necef- 

So.lhc dicrce at the Roles jvas revcifcd. 


Set AniiMil I T).ivl.V2; * V.rii 

4 : ^ ti\ \ SLrif'l'h Ic, 

^4. Vein 5s'> illi . SJtran^v, 

AC]. :> r ( I. Atrnnuy eJt * 

ncial*:’ «;4iy. < Fr C 

214. S r. 2 i-q ASi / !■ 

Coa, rrt" Ch. 7T K / Lacr.- 
ham, C.iiei T. T Circlnt -i. 


CriiTitS^, 2 r^cr. Wnu 4C3 Mac- 
ti. Rcl '* t., 3 -Aik ^55. Hot# 

ttitrAJIii,-tcp, 3 A'k, 4^S Kohin* 
fen V Runh. loo. Diinockc 

HoKi-* : H.c.vn « p'<' 81. 

^ec I Mm v. Meriirs, ». Will. 


Cafe 2 . Orby cgahift Trigg. 

tqtiiry will not ^^IJE HP 07 TIER of the pow plaintiff mortgaged his lands fo tllll 
initrp6fe on a I. dc fcndi.int, and afterwards died. In the deed of mortgage 
tovtnart that a ^ covenant to rcconvcy m)on fix months notice,of £he 

have till'fceneSt payment of the principal ium and intereltj and another covenant^ 
that, in'caie the eftatc was to be fold, the moitgagee fhould 
itbe not iniiiletl have the pic-enirtion. After the death of the brother, who 
•rtuntiljfttI tilt jjjg mortgagor, his widow delivered up tht counterpart of 
c au IS Oh . mortgage to tne attorney of the mortg.igce. , 

S. C 3 . E(J 

Abr. s Powell on MoiK jao FuiitM. £«}■ jai. ^£4. 


Th» 
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The plaintiff having given the defendant fix months notice, that Oaar 
He Would pay the principal and intereft, and having it ready to pay, 
the defendant refilled to accept it. 

The plaintiff hereupon exliibitcd his bill for a reconveyance of 
tiie«(hite, having entered into articles with a purchaferfor the fale 
thereof. 


The defendant, by his anf\;jr, infilled on the covenant in the 
ddCd^o have the pre-emption. 

But it appearing, that neither the plaintiff nor the purchafer knew 
anything of this'* covenant, lor that the counterpart of the inert'* * C 3 3 
gage ivas delivered up as afoiefaid; an^ that the plaintiff had often 
made applicatiDn to the mortj^agec for a copy thereof, which was 
as often denied, he infilling only to have the piincipaland intcreft 
paid, for that the fecu^ity was too n.ii row foi the money which he 
had lent; and that if it was not paid by fuch a time, he would 
forcclofc equity of redemption, but never mentioned that he 
was to n«ive the benefit of pte-impt:on until after the eftate was 
fold ; therefore he ouglii not now'io claim it, to die prejudice ot 
the purchafer and of the plaintilf, ha\ mg fo long time for th. t 
purpofc before the cllatc was fold. 

AiicbiT w^AS prcRi.KD accordingly, and the mottgigee to re¬ 
convey upon payment of the principal and interell, &,c. 


Ayliffe a^ah.Jl Tr.'’cy. 


Cafe 


TjPON A BiLlA?xhibiccd againll the executors of Sir Thomas The fathtt a- 
tlic cafeapjjcars fo be th»is : , gictd-to give 

An agreement made in the year 17^0 between the plaintiff ionol imar* 
and 5 //’ 'Thomas,^ that he the faid plaiiitiil lhou 4 d inairy the claagh' porntn 
ter of AVr by which agreement lliC plaintiff was to fettle 

fo much lands in joipture, in coiindcration of the faiJ mairiage, devifcd aooc* 
and of three thoufand poundb to be paid to him ;is the marriage*- to her died be* 

portion (a). The marriage took cffcdl, and four years betore mar- 

• nage It was 

decreed that the hu/banri /hall not have ihe orher loccl bt t. jifr he knevv’ that ^ '■uol w'ai dtvjfcd to her 
andliavingaccepted th.it legacy in nuinagc, flirtli have noiiioie - S i.\z Peer Wnia 65. S. C. a.,£q, 
Ab 19. 50. I. Vein. 68 2. Vern 202 1 l-q Abr 21. Sira ^38. i Vtzcy, >^^0, 

a. Com. Dig. Chancery’* (3. Z 2 )- i lonibl Eq lyy 


Air.b 424. 


(a) Mr, Pure Wilhaiki dates the cafe to ijit Ltctr : That'ihcy mti accordingly 

ihus scourted one of the daugh- ami at^retd to the mirnagf , and the 

tcTi ot St^^i'omas Il^tkvoodf and ticntcd tjthei give ni^n^y to the daughter tabuy 

Vith the lather about the marriage \ tiic her wtcldinr-clwilits j tlijt the vifij-ng- 

father bonfcnlcd to the marriage, and d y w.Ja appomted 5 but that fciZ^crL L^ff 

wrote to his daughtei, mt.manng that he da> arrived died, hivmg 

had mcic Mt. and had agreed to made his will long antertden; to this 

jive liim 3000I. as a portion, wWh, treaty of nia^ria-c, and givtn his diugh- 
Sir TJbomas foid^ he f riyhffe^ Termed iully^tei cij1> 20 wc 1. lhat tin dAugliUi did 
CO aflent co^ and that they were to incct*not /htw tht Icitci to whom /h« 

the next day, when the r/fair was to be afterwaidamaincd. S C. 2 Ptcr. Wms. 
fliUyomolvdcd ; andfuhruntij:d lus name 65. SeeDouglas v. Vmctntic.Vein.aca. 

B 2, th» 
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Eaftcr Term, 8. Geok i. In Chancery.' 

this agreement was made, vi%, in the year 1716, Sir'ThotoM 
HafelujoodtnsAc his will, and thereby devifed to his faid daughter 
the fuin of two thoufnnd pounds and no more; and before the faid 
marriage was had, Stt Ihomai died fudflenly. 

And now the plaintifF exhibited this bill againll his execu*^ors, 
to have the other thouland pound^t paid to him, recording to the 
faid man;IagC'agrccment. 

The Court was of opinion, that the pl.uutifi' mp'ht have had 
fome colourable pietonce to this thouland puMiuK, if^ before his 
marriage with the il.uigiiter, he had not knoviii th it Iicr father had 
devifed two thoufand pounds to her, and no more; but having 
married the daughter, .uid'arei-pied that legacy, he (hall recover 
no more. Jiclidc*-, if this thoui u. ’ nuundh had been recover¬ 
able, It mud be in iigiiLof the hulbaiiu aiv, , lot.his wife has no 
manner of right j iItmc lore if he die beioil* u is recovered, Ills 
executors or admimilr-itois, and not the ivdc, will be cnt.tled to 
it j fo that he ought rather to have c\hibirci! his bill for i!ie whole 
three thoufand pounds than tor jir* thouland pounds lefidue there¬ 
of, heranfe the two thoufand pounUN he rccel\cd by virtue of the 
will, can be no part of the three thouiond pounds upon the mar¬ 
riage-agreement. 

So the bill was dili.iilTeJ with cofls (./). 

(j) srotl'm.j ti. Prjalfr fcoo’* Oil «*<• ««J«r o' (f.l, Reg, LiB, 

A. J ^101, al!j 
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The Court of Chancery, 

P.^jrl o/*MaccIcs(ield, Lord Chancellor, 
^S/>*Joicph Jekyll, Kni. Majfcr of the RoUs, 
Sir Robert Raymond, 70//. Attorney GencraU 
Sir Yorkc, Knt, Solicitor GetieraL 




Cjl,f)rr againjl Goic. 

T rIIS CA*ir i:poii the pleadings was agreed on both fides to 
be as lolluivs: 

The fatlicr being folfcd in tec, deviled his lands to truftees, and 
their lull"', cxcciiif»is, &.c. for the tcriw of live hundred years upon 
fuch tjufls as by hi*- will fhould be declared , and from and after 
the cxpiivt'on. oi otijer fboner determination of the f.iid term and 
eflate, then to the u<e of the clJell Ion ol Ins ilie faid tellator’s 
oldeft f/n,* and the heiis males of his body j and for default of 
fuch illuc to tht iilc of his, the faid icflators, lecond Ton, and the 
heirs males of Ins body; with fevcial remainders ov'ei;m tad. 

The father diet), and his rldeff Ton having no ifluc, the lecond fan 
claimed the eflate as the ifliie in tail male. 

And upon the* lie.Ming this caufe, the cale was thus flated, and 
referied to the Jud^-es of the king’s bench for iheir ojimlon, who 

a. Kil 25^ pi ici. ‘ • t "N'm. Abr. 370 pi. 14. Cro. Ehz. S;?. Lutw. 793. Fwm.i. 
4^32. 2. Vezc', 24 ; I ‘-'“1 3* rtnvKcp 143. 

1 ? ^ fhoulti 


Cafe 4. 

Dcvife to th« 
cldffT f'n 'li 
cldf: in r 

m.iRf tiv ! lO." 

wmtorfur'i f 
fuc to iht ui”f 1.1' 
I 1 J 5 fecondf :nij 
U 1 male , W 

111 i'7 trike u . 
,>icdiritt I,. * 

S C. ic 'vj 
^01 

S C Peer 
W'ms zS 
S C ^ Eq Af' 

710 

S. ‘ 's R.if 
20* i . 

S C i -tr, 


‘Is] 

Gorc 

Gckz. 


VTbcrc 1 -r 

Icr-Hw." li tPiC 
Judge'* I in iii*. 
l\ itj.ll, no V I .c 
o trioi'vilMjn.0 
Cht-*' jui^rri' 

If •■’'fy ct. i' 

thr, ro ii-'.. ' 

uir !•' j 




S- f t!i ■ r : 

lj(»0!hhy uJ ■ 
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Trinity Term, 8. Geo. i. In Chancery. 

fhould have tliis eftate, either the fecond fon of the * teftator, ox 
whether the fee-limplc fhould remain in the truilets until his cldeft 
fon flioul'i h-ive a I'jii ^ 

And upon h-aiinj Crunfel on both fidcs, ' ^ 

It .WAS 1 III t'PrNMov 07 1 HE Jt’Dor.i, thitthc fecond (on of 
the tefbator flionlJ lake imniediarily upon hio, the tertatoi’s, dcatl^: 
and leafwiii, were, ^ 

FiBBt, Ijtxuufc the On of the cldill f';n, not yet born, could 
not Mke by v\.jv of nivamihr, boiMufe th‘ie was no particular 
t^iTafc to'jpjju! t It, ntiLiiei Li'ui.l betake by way of t vccutory 
devifi , fo tint if tlio ihould dtllend on the lieirat lavu 

of the tclKifor, and \ ll in hn.i until this contingtncy*uf die birth of 

his tldert Ton 111 iih, liappv.n, n would t* n'l top perpetuity. 

*1 

Now ibis caf.' c nniir; bac " to the (’ouri* npua 'he ]iidn;es cer¬ 
tificate (*f tin n op rio.’ij. It \s\.s pioveil that it nii|/hi he argued 
again , bf< .ai^e bing ii-tcmd to them by icay of cafe fbited, no 
V. »ii o! i-icnc would lie upon thcr juJ^iiunt. 

- Tiir Cour- TdeeLued, that where a (.-fe i* referred to the Judges 
for ffn 11 opi'iion, it fliull coixludc this Ci int. If is true, it i. no^ 
/>' when t’ey come into coint, and give tlv.ir opinions here; but 
the Ji’dtys having rertifii d their re iions for their opiiiions, thb 
(\)uit may confu'.er thereof, liKf a gi neral veiJicl at ceanmonlaw, 
which contUidfs the ludgnient of the Chant, but if the jury fpocify 
then leafons for hieli ve'dief, it i.> e>lhc' wife, ho wlnue tiie king 
grnits a thing i'c WuVj //;«//,', witiiout ni.. cxprels connderation, 
lueh giant ii 'o’od ; but whtre the (onfldt r;t;on is expidied in the 
plant, and it is eithei wrojig or C'la, it i.ia'ct.i the whoie grant 
void, If the conllderation is not execeted, ft>i tljia holds only where 
the confideration is cxecutoiy. 

Now if the pntus fliould left under rhi'' opinion of the [judges, 
tine would be ni ».nJ of tlv caufe. And as tins is a point which 
ought not to be Jttu mined by the I'pinion of any ein Cou't, but 
to have a final tietciinin.ilion in a proper method; theieloie it was 
oideied, that ( ounfJ fhould fpcak to this point at the hcrtriug this 
‘ t aul'e, lb ill u It may come before the hol’sF. of I-Okus upon au 
apjieai, if ej tiler of the parties ftiould think lit; but they agreed. 

/tf:ei wards tlie teftator's fecond fon died without illue, where¬ 
upon I), a next remainder-man, bringing this matter yet once 
more into Cf.jmiiy ni I.orrJ Chancellor 'Falbot’s time, Lis lord^ 
flop refe: ud tins matter again to the Judges of the court ot king’s 
bench, who ceitilicd that they thought the remainder good, and 
that an internn ^.flate, until the birth of the fon of the teftator’s 
cicldf loll, .uid who was fince born, dtfeciidcd to the teftat^ir's 
eldelL fon, and lo the coiuiiigcnl remaiiider fuppoited, as Air, 
f'n cr heaid (a). 

‘ft S Vai AFr - 7 c pi 74 non.-—Sci; aifo %. Ptn. Wms 64 . where the 
two Lci'ili.a'Ls 111 this 1 . 4 'l aic if.it'.J. 

The 
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* The Mayor and Bnrgcflcs of’ Coventry Lord Cafe 5. 

Craven and Olliers. 

t 

AN iNtORMij-TiON Ii.ul been formeily exhibited agoinft the Whether an 
mayor, &c. for miJafplying a charity; and upon a bill like- 
wife brought againil hun in this court, it was made appear, that 
the niagilirates of tlojcntry had taken four thoufand pounds of this n^nt-d ami cn- 
^aj;ify to their own ufe ; and thci^upon it was decreed^ that they r^Uctl. 

Should repay that money by fuch a tune, or that the lands thus^^f^ Cj, 
given for this clianiy flioiilJ be C(»nvcycd to other perfons for the 
purpofes aforefaid. But the magiftratcs not compl)ing with this 
. decree in paying the money, and nor bL'ing able to advance the 
fud furn <of rfour thinifand pound'-, ^he fiid decictal order was 
flgiicd, enrolled, anti etcmplifieJ under the gicat fed ; and by vn- 
tuc thcrtyif thi' laiw lai'-d-s were convt'yed to LorJ (ji\ivt'N, and to 
twenty-nine othet juifon*', and to ffitii heirs, ni tiuft, and foi the 
benefit of the poor oi place. 

And now the pl.iintin'i C‘>'iilM(etl an c, n'tv t ,1! a[>-n'n{l the faiJ 
Iruflces to lia\ e a ri coiu’Ly.iiiec of thci'i laiv's, ii|.( n j).iv'n.“i't of 
the laid lt)Ui thoiil'nid poiiiid'', fi'r that ihc doof i Iminj, appcfnit- 
rd the ‘iiiaxor for the ,Mine b'-ing, 3wC. to be tr'-ltee*. a:.d o \. iK^rs 
of thefo pool people, till" I nub’ou'il’L not to he t-*k'.n Irom 
but upon iforne gxc.ii nurtl- meinoi ofilitir oven ; and that the '".i- 
.^bn for which they Im.I hL-m l.ikcn ..way W'; - no'v r)( no Tu:!. '-, 
for that til'* inoi.ev was re..di' Lobe pan! in tul' late •avlliOii n-r the 
faults of their piedLcelluts , ainl that lucli recoin r yaaicc ought to 
•be made the lathcr, bccaufc inoft of tnc mcinbcrs of iiie coipoiaiion 
inwhi/fe time thrJ money v.en niilapphed, weic novvdt .ul, fo:h..t the:c 
coiiM be no loom foi •.ontfllinj;, th, ir light to iKofe lands , q-id ibr 
that, the mayo'i*, ®cc. being a body politic, the no\/mendnets ofth.it 
body ought net t » bedainnilred bv the f..ii]lN <-f then p: .'d-jc-fioii-. 

It is line, the I'ornnr decree m.ule againft the now jihiintid's the 
mayor, ^'c. is figiud .^nd cniollcd, and cxcmplilu'cl nndei tl.e git.it 
leal; but) et the plaint ills may havcrtlict r]>cn in '•? 
f.ich adeciee («) j as foi inllanct,'J'iie wife,.'Ifci ii^j'.n.itu.n f.uni 
her hufband, had auis'i(.e ni this couit fo; ahn ny;/), vhithde¬ 
cree was afliimcd upon a Ldi of rev ire, and 1 .in up • 

peal ni the houie of peers , but the hutbind bein'; wdiing to tie re¬ 
conciled to his wife, exhibited an ot igmesl It'I to let afide ' the fai-A 
decree; aivd though It was confirmed wnth ib much Iblen'mly, jcL 
the Lord Keepn- Ftn'ch, being aififted by the Jndgis, dvd agiee, 
tlrat i)fwas a pi(>pei bill, and the hufband was lelicved (•r). 

Tficrefoic 'it was insisted Jor the platnttjfiy (bat th<»y 
being willing to pci form every thing in the former decree, 
the lands ought not to be taken ftuin them, but that they 


tv] 


(j) See Woitlty V PiiiMiC.icl, •; Atk. 
809. b. C 2 Vcziy, (71. Tavlca 
Shaipi 3 Petr Wini. 371. CJouW -v. 
1 .inured, 2 Ptci. Wni. 534 Noins 
a Lt Neve, 3 Atl' zl -Mi'lltll i'. 
j.BiCwn'bC C 71 


B 


The cr.ff of Vvlir»(\^ oj 
Wl'oitwood, j. C ii Kt^i ^Ci Cn 

Ct’lcs. 1^3 —Stc .ill* z. (\ ii Pij, 
I'liji'Luy'* ('/ r )- 
(x) <\iits in Cl' 2,1 1 1 ] Ahr. 

C\ JiL Ih^ Clu: ^ ' 

Cl 
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Tut Mayor ought tO'hAvea reconveyance: bcnde«, an original bill is proper 
Bvuaxssza * dccrec hath been already obtained, for it jmay appear that 

jjj. fuch decree was obtained upon fonie pveedent fraud or fiirprizc; 
, CovE>’TiiY and after a decree to foieclofc the equity of tecl^nption, a longer 
a^aipji time hath been allowed to pay the pitiicipal and mtereft. ,.lt is 
Lord Cravin true, in this cafe, the conveyance is .iblolute to the*defendants and 
Aha Othirs, jigjp . jj conveyance under the decree of this 

Court, which is conditional, and like a conditional furrendse «jd 
an abfolute admifance, which mulf be made conditwnial, accord¬ 
ing to the fuircndt r out of winch it aiiics. 

Stc yorna V. 1 1' w \s iNsi^TLn for the (Itffnthnitiy that this is a very im- 
Lc Neve, 3. proper bill, anil init within ilie rules of tins court, as it appeals by 
Atk 15 ji punted copy of thofe rules now produced ; for aniongft the rcll 

it app'wr?, that no decice (|jall be v. s<ed or altered, alter it is ex¬ 
emplified under tlvgicat f :il^ unlefs for ^-wir in law of fact ap- 
iMttcifon *■ pe.iring m the veiy body of fuch decree, or byniitter arifing fince 
S!->jfliur,itniK iln; decree, or upon f«jmc evidence which could not be hjid at the 
tii.u flu d.orei- wa* m.ide. It i^s true, the plaintslis offer now to 
p IV i'k lour Lijiui' I'J pi'UiiJs, v.-h'.cli the) hive railed out of other 
I'll s givi.i to till. '1 Ill tiv'.l likewile for i chanty, and for which 
t’n<n . i\ ;ui mli.i .ii Uio 1 ahuidy hied «p,ani*l.them ; fo that’if a rc- 
/f" co>n of tiie hinds now iii qin itii«n ihonld be dccrqpd for 

ih !5i,.iridti: I'l tin'll; 1.1 the informatinn f^aould f rev ail, they might 
raiih iiifM- V out c t.iiij hauls, thiii. reconveyed, to fjtisfy the othetf 
tlutigc againll ihcrn. 

'I HL Cnf'iir :r.' h no iltcire, but vould confider the cafe of 
li'l'irtivocd j. which is truly cited above. * 

*[zl . _ • 

• • • • 

Cafe 6. Annc'fly o^atnfi palmer. * 

Ift. '.r; bt ivo '^riE CASt wis tnus . The teftjtor mide one will in the year 
vi’i,, tiu firit -I- lycS, and about four v'fars :.'ti rwaids, v.'.z. milv veai 1 / 12 , 
he made another t''ll , and •* by the fiid Fi»' deviled all his real 
ijlk iiAs.^*aH ‘^^te to charitable ofis, and all his j-eifoiiil t•!:*', to particular 
t’ e ptjional t- legatees tlierein uienMomd , and by l-is orh. r .md hill wmII he de- 
itu- toi-jifcii- viled hi*: perfona! Ifiare to other p^if'''.*, and all his real cllate to 
lark', r.rs, i cl i-dch ufes as he fhoi-M afterv. a.'«js df-.r'i.-f conceniing the fame, but 
ilic ktMiJ i.i- before he made any declaration t'f {;..h ufes. 

<jut :r' n-ij* tre ' 

pt.rouuky to Aft'rwai fl'-, upon i f'ontefl hriwcen the executors of both the 
othcr^ lo’jMs vnlli-., the tirfl was proved in in? fpnuual court; and that probate 
and me •'‘•a* t- confirmed upon an appeal to the ue'c'»Uss; and upon this 
j, t.'.t t rt'tor t'onreft one of t.ie executors having alledged, that tlje tcitat^, orr 
fliould fitcMre, A’lj/'.' 7 , 07 , dkd without luirs, it was pioved, that ^auih 

anti J jToiiatt be 'the wife of the now plaintifF, was h-s heir at law. 

fr.iru'i ot tilt Whereupon fhe and her hufband entered on tlie greateft part of 
c^on*' cffarv, fiippofing that the full will, by which that tflate 

riuf'V Is-iirut de’Mfed t > a chanty, was revoked by making another will; 
tht cjiiii.jriic und?r fhc fccond wj!, unt'] rtvdft'ci by ccuim'iTion of itvaew. 
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and thetcftator dying without making any other dirpofition thereof, 
it muft defceuid to the plaintjfF as his heir at law. 

And now upon a bllf exhibited a^ainft her and her hufband, by 
^fe who claimed under the flrll will; 

It was insisted for her^ that the fuit in the fpiritual court 
was between the contending executors, and that fhe,.though (lie 
heir at law, was neither party or privy to that fuit ^ and there¬ 
fore Ihc prayed tlut a decree might be made in her behalf as to 
the real cllate, and likowife that the Aril will might be fet aii^leas 
toPthe pcrfonal eftatej for though the probate of that will was con¬ 
firmed by the delegates, yet it is qpw evident that it was no will, 
being revolted by afubfequent will, 

I r \yAS ADMITTED on the cthe^'fule, that the making a fecond 
will is a revocation of the firfl, “but that is not the prclent cafe; 
for upon an iirucdiredfed out of this court to try whether the tef- 
tator fevoked his will, which he made in the year 1708, the jury 
found that he dul not revoke I'e, “ any otherwife than by making 
“ another will in the )car 1712 which Jail claufe was 

omitted by the clcik of the alfife 111 drawing up the verdidt; and 
on THE po^TF.Ait was leturned generally, “ that he did not re- 

v\jke it i” which benig neithei the act of the jury nor of the 
Couit, application was made to the court of Icing’s bench, to cer¬ 
tify that the verdid was drawn up as the jurj,* found it, which was, 
“ that the teftator did riot revoke his firlt will any otherwife than 
“ by making another will and alter two motions made in full 
couit for that^urpofe, the Chief Juftice was inclinable to certify 

that It was fo; but he was over-ruled by the other three Judges, 
whoj^though.they were fatisfied in their confciences that it'was fo, 
yet would not introduce fo dangerous a precedent (h). 

Therefore it was infilled, upon affidavits produced and read of 
this'matter, to fallify that part of the record, either by a new trial, 
or by any other means the Court fliould dired. 

But admitting the fccond will fhould arnoujit to a revocation of 
the firfl, it fhall be taken in a court of equity to be only a revo¬ 
cation pro tanto, and t!:at is of the ptifonal cllate. 


Avilltssv' 

pAtM'ta. 



The Court. As loilv’ perlonal cllate, heic is a will proved, See Alien 
and that probate confirinod upon .m appeal to the delegates, which p^n**’** 3 - 
fhall CQiiclude all perfons, both in law and equity, to make any 
dem/nds thereof contraiv to the laid will. But now here is a fub- 
fcqficnt wiirfouncl b) verdicf, and that to the fatisfadion of this 


{a\ See the cafe cfITiti.Iiins'r/ BalTir, 
I Show ^37. Com*' QO to?. 3 Mod 
203. SiilK 502 Sh(v. r. C 1^.6 ; 
and the cjli o< Rollc v urwoiid, 3. Wjlf 
457 S C. on a writ i)f tiro*, 2 TJatk, 
Rep. 937 C«>wp .’7. S. C. «in an 
Appeal to PailiJiiiLin, 7 B uwn’s T. C. 


3 ^2 alfo To vr] on Dcvifcs, 540/ 
3 All; 1552. I Vc/ey, 32 Swmb 15. 

(^) Ibat j veiv'id may be amended^ 
Ut j. Roll. Ahr.2C3, 4. Co ^2 Cro. 
Lli/ 112 J50. Cro. Car. 33S Bgnb, 
2^7 Stia 514 1197. I Wilf. 33, 
s 3S3. 

Court; 
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AifNtiTv Court ( but the probate of the firft being ft ill in force Sj^ainil 
tgainft thofe who claim under the (ccond (it they dcfire u), the Courp 
f^L»f»R. grant a commission or REVitv/ ift oj-dcr to fet it afuie ; 

but if uponfuch a comniiflton of review the probite of that will 
(hould be confirmed by the delegates, there will be an end of/ke 
caufe, for there cannot be a rtvu tv upon a teview. ■ 

(fco. Elia. 57X* For there may be a commiilion of le-caamirati^to 

pxaniinc the fentiMce of iljc ULlcgatcs. 

There was no decree made in the princip.il cafe. 


C.,fc 7. Rafhfcild apainft CarelcfTc. 

Adfvi<l of,*:'"' T^HE TFSTATRix, EUzahUh Stuallman (<' ^johgftftthericc'acics. 
fmttijs to a IlIc particularly five pounds tc?thc plaintiff), by ber lalf will and 
extentor f«’i teftjment devifi d a legacy of five pounds to the defendant (whom 
*1 flic made (ole executor without making him refiduary oevifee) 

« m m fill- “ for the c.ire and pains he might fultain in fulfilling the tiufls in 
V fiilini' the « her will.'’ 

*« - There being a lefiduar)' pait of the pcrfijn.il eftate after the , 

clu^'h.mi'ii’i debts and L-^.icics were all fatished and gaid, the plainlifl', ,wIio 
t.ikinstJ.1. uiJ- vvas of kill to the tcllatrix, cx'biblted a bill in this court ag.'iinft 
dut ot i'.t til- executor, for an account of the pcrfbn.il eftate, and to have a* 
NoTr, flurc thereof; infifting, that a fi^ccific legacy being dc- 

• r.tiol tMiliPct vifed to the executor for his caie in feeing the will pci formed, he 
aliimtid in fh.ill bc dc’cmcil .*s a iruftec for thofe aaiongft whc^in the refidu.iry * 
tJi.s caf.-, I'fth ought to be diftributed., * 

til ix it-' .ir.cl Williams/!^ r/Zv The * exocutoi is primn fade 

w \t uf if, to r„ tht luiplus ; and f.imething muft bc Ihcvin to proie the 

*'ioti^of*'riiru'i‘' iniini that he ftiould not have it: for olhcrwife the law 

gives it him. 1 litre have been fevcral ci.les upon this queltion, 
how f.ir ilie devile of a fpecific him fhoulil bar the executor of the 
*16*'■ lefuliie. In the cafe of EiH'l Gaivjborovgh (a)^ the call by his 
S C a' l’cti "'ill dcvifcd parliculai fiinito his vjtfe(l>)^ and made her execu¬ 
tor, hut m..(le 110 relidiiar) di viiec, bccuufe when the Counfcl was 
ill awing the bil], he dcfiiid theie might bc a devifc of the furplus 
to his cxccutiix, but the CounfLl would not put in fuch adevife, 
telling him that tlic l.aw of courfe gave the furplus to the executor; 
and upon a bill for a diftribution, the Counfel giving this evi¬ 
dence, the Cf iirt ilecieed the /.yW/ww to the cxccuiiixy ft ap¬ 
pearing to be the intent of tl " tcftatoi. In the calp of Bmfl v, 
Smith (i)-i a liiifband deviled to his wife ibmc plate, and made 
her rxLCutftx, and no devife of the refiduc ; and it was decreed by- 
Loud IlAieci-nR:, that the drvilc of the plate would not 
frevent the exieutiix from having the refiJue. In the cafe of 


WmS. Sy^ 

S. e\ I Mil 
56S 

], V«n. 47; 
2. Vein 67J. 
677 7 ^ 7 - 

j. IVti Wni*' 

9 55 ^- 

Plci. WiTlS 

^Ou 

2. Com Uk' 

Cll 4 IICI ly ” 

(3 7 ;■ 

j 1' C 
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(j) 7 V(rn 'is?, pi z^c*. 
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# , ► 

'f.htlibjtry v, Bttckly {a)y in the equity court of the city of £»«. llAiHrtfiiff 
don^ Sir P.-'Kino, Recorder of the city and Judge of that 
court, dejcreed a diftritfetion, there being a particular legacy dc- CA»f 
wifed to the executor; but that decree was afterwards reverfed in 
tift houfe of lords on collateral evidence, which they admitted to 
prove the teftator’s intent for the executor to have the furplus (£»), 

^ JJ" ALLOT on'fawe ful^. There arc fevcral cafes where an ex¬ 
ecutor is looked upon only as a tiuftee for the next of kin, but 
they are all founded on the fuppofed intent of the teftator, that the 
executor was only to have the fpecific Aim devifed. ilut there 
may be cafes, where it is reafonabic that the executor fliould have 
the furpbis,,as well as the fpecific fiftn, Jt may be prefumed, oue 
reafon why the tcllator gave a particular Ann, though he intended 
him thq furplus, tiras, Icll there flioald be no furplus (for perfonal 
i^ate is very uncertain, being alw^ays fluctuating), in which cafe 
^he executor has an eqniiable as well as a legal right. On this 
foundation the cafes which have been quoted weie adjudged. The 
fuppofition of the tefiator's kindncfs to his next of kin is not fo 
Along as an exprefs declaration of a teftator, for which reafon the 
houfe*cf lords have admitted collateral evidence as legal proof. 

As in the cafe of Harrh Ihjhop of Lincoln fejy wheic the tef- 
tatot deyifcd his cftatc<to the right heirs of his mother, and proof 
Was admitted to fhew, that he intended it for tli« right h(*irs of his 
' gniilinother, the clfate coining from her family; and this was 
held net to be contraiy to the will; and iiihA Eajicr Term it was 
accordingly decreed by the prefent CiiANChLLOR, T he 

Aatute has no^wlation to this cafe, bccaufc here is a wilii and that 
adl extends only to a dyir.g mtcfhite. 

/ ^ Ji • • 

7 'c) wHicii it r:ns anfiveredy that the prefent cafe is not like 
any i f thofc before cited. y\nd firlf, as to the Csunttfs of Gatnf- 
l‘0T0i^h\ Cafe (d), the fuit was between the heir at law and the 
executors, to make the peifonal eflatc »n her hands to be aflets in 
order to fatu.ty debts, and fo far to dilehaipe Lie rv'?.l eflatc, and 
pu»f was admitted to fhew, that tl'c c<nl intended his lady fhould 
have all his perfonal eflatc in nature td a L’gncy, ihougli he had 
piveii her a fpcciHc legacy in the fame wul In the cafe of Lit- 
tiebury v. Butklcy (f) the dcvifec expreiled no reafon for giving 
the fiini of money, only .1 devife of fo much. 1 he ca*e of dlat ris 
V. Bijhop of Liinoln (f) was no more thin a dilpute concerning 
the identity of a pcrlon ; and in fuch cal-j parol evidence has been 
pdm/aed ever Alice ilie ftatute of Diftribations. BauLv. Smith (gj 
waft a devife' to a wife (executrix) of ph.ie vvinch fhe had before 
maiiiage j and it was held, that notwiihflandiiig that legacy, fhe 
(hould have the rtildiie. But a proof dtUis a wdl was ucvei yet 

(a^ 2 Vein 677. (0 = 416. 

(i) Stc the Diilv and Duolief. of (</ z. V. lu 252. 

Beaulorl’s CfifL m tlit llouli of Lord<, () a Vi'.i ti’7 Stc ic. Mod. 99, 

a Vein 648. iM. 1573. 8. VaKi Ahr. (/) a 1 ’ -1 Wi.is 137 

194, jil. 21. in n'.us. (?' 

admitted. 
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]KA««rfxt» admitted It is true, if a will want an explanation, evidence may 
^ sgMin/t given to * explain it, but never where it explains itfelf, as in 

wAKEixsss. {hg p|.gfgp{ cafe; for what can be plainefthan a fpecific legacy 
* [ 11 3 pains in performing a ifilj. This is a 

legacy which implies a negative fo as to exclude the legatee froA 
any farther demand out of the perfoiul ellate, vi-i. that he lhall 
have fo much fur his pains, and no luore, and (o it was held by 
theprefent Loud Chancellor m the cafe of Afay v. Lewen 
But it would b>i of dangerous confequence to admit any evidence 
dthors a will, and repugnant to the will itl'tlf, becaufe it is in cf- 
fefl laying alide the will of the teflator, and making a new will 
upon iiicli ev'idence, which was condemned by tht>LegiflatQrc, * 
when theftjtute of Frauds and Perjuries was madt*; for fo what 
purpole fhould any man maktia will, it .t is in •jic pnwrr of any 
couit to fet it ailde upon proof af any matter k’ ^’oh tlie wfll, und 
make a decree accordingly (b) ? 

pAPKCU, Lo^d Chantelli/Vy being indifpofcd, * 

• 

Vowvs, J fjl'te of the king's bench, fat in court, and made the 
decree.—'I'hii ua qucflion upon a will, and it has been vexaia 
qn^/iio. Thv,* cafe ofi'. v/asthe firll cafe where , 

the Lord Chmictllor (ht't fries was of opinion, that any legacy to 
an executor t'tcalioii'-d.i dillnbution of the furplus ; for otherwifq 
ji !s giving all ami feme ; the thiee loids comminioners May- * 
HARD, Keck., .iml Rawlinson, upon a rc-hcaiing of the fame 
cayfe, revcrftd ihe d«.wrcei but that lalf decree was upon appeal 
to the houfe of lords i overfed, and the lii it confirmed. In The * 
Duke of Beaufort's C.f: (d)y OoWfEU, Lotd Chanullor^ decreed 

• • % 

(tf*) The cafe pi* Ahiy <v Leiirn was the teftatnx lefpcdling tTic rcfidiic of her 
thus —/jtr/fMa ./Jf/Z/t/1 hy her will of id cflaic S C ?. Petr. WlTl^ 15S, 15^, 
Ihurtii 1717, afur pi> merit of hti But it is f.iid to he the only cafe in which 
dthti, kgicith, and finuiah deviled ill pan 1 cvdcnct lidsbttn adniitudin favour 

liti liivib and tcninitr.ts, ard the iert» oi ihc next cj/it.. 2 Pen Wmb 15S1, 

.i.icl IT iitb th rtfii, iiid tliL piialute nt rots But ])aio] evidence is cunAantJy 
ail hci iiJi'Pi) aiitict','': ;iiCi .il v.i aK ^ ts) adiiuttcd in equity in favou. of t^v'cx- 
tl. ’ I'iM Mt..nd :!.Mlr ,is 1^111*nri i^uiou^ in ruler to uhut tlie prclump- 
T‘t< .4 1. 1 , »*iii tiufi l*> <Lil the (ndital tiOnWrttli tlic Uw lafcs their 

lo il ii 1 i!iw ‘itiui} title PiiJt t hmith, 1 Ptci. Wms. 7. 

V. ilie pi.ntv a» inir 1 o.n (u-h la i to Gunvillc u, Reaulorf, 1. f'cw.Wms 114. 
lur PKCi r ier I I , .md the uf>atiiX BaC<.hel;)i t». ScarJc, i Vein 7-^6. Lake 
il ' 1 r Uiiic liMiii !i pa*'i' » lo he yj li n. L*Ke, Ainh laG. Br.'cebiidgc 

jLci ri’i Of .till ,i fi» in'tier, Liid i[» "-V’o idrot'ti', 2 A:)\ rS. PrOAiiv. Scl- 

p-’i r- dr p:jiri i\ jr.i’ cl» u nr *nt Z, % w 1 , Cues T. 'I 240 Coote Boyd^ 

t'' cutiTini b rV M, jir’^ive th . Ihn.C C 525 CJ’nipn v IlAiptr/ 

piundj.i pk'e ioi rhi Lioul If flitiiin 3 3 hro C C Hi rftfty m Fiftch, 

iTia'ic noil 111 I'uirp f’tthe rtuduc 4 fcro C, C, 239 1 hcrntoiiIratcy^ 

- Ai'd tnt Cl'S!!* ''‘'uej r;.-tutors i Vizt .jjun. 4(1^ 

u •' I Z*ii.cfu -he next (0 i, Vern. 473 pJ 46-1. i. Eq. 

'il r Rt5 Lil' E I'^zc fo. 1^6. Ca'ts -\br 243. pi. x. z tq Ca/ts 

j J‘tr 'Wnn x,7.TO'e(T. Abi.41- pi S 443 pt q- See alfo 

( ) Vitof%'a u''ii. rjfn in rh.s cafet 1 ro^’n C C. 154. 

h/'.fh on rh'* pair f i . i, ^ and J't (</) 2 Verp., (-?■. pi .. $ Vmcr 

ihf - .V, ^ r • > thf i^ier'lfu •'* Ah’- i* V ' »'• 

a 
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* * # ' * 

A diftributton; but that decree was reverfed by the houfe of lords* RA»M*sft>/ 
In law as well as equity, an executor is efteeiAed but a tniftee; 
for an executor of an executor is continued executor to the firft *^*****^^ 
teftator in infinitum ; bdt not an adminiftrator of an executor,> for 
the executor h^d no property in the perfonal eftate to go to his ad- ' < 

nfiliniflrator. If a man marry a feme adminiilratrix, who dies, he 
fhall not have the goods of her intcilate ; for there (hall be a dif- 
trrbution. 'I'his was Mi. Hurcourt's Cafe {a) who married Sir 
A£ion's wido w. 'Fhere ar*e many precedents where a fpecihe 
legacy bars* the executor of the furplus. There is a diftindlion 
between giving the executor a legacy generally, and (pacifying the 
' caufe for which it is given ; fur that raifes atruft in equity which 
* the executor mull perform j it is a^iuft fiipcradded to the former 
trull: it IS dangerous to admit evidence dehot s. The bed condruc- 
tion is on the will or deed itfclf; fry: litcru feripta mamt {b), I 
onceheSrd itdcterm'med, that giviirgthc executor mourning barred 
him of the furplus. \x\ February 1720, before Loro Parker, 
in thescafe of May v. Lewin (cj-, it was decreed, that in cafe of a 
general legacy to an executor, evidence may be admitted, becaufe 
every thing depends on implication ; but otherwife where the caufe 
of the legacy is expreffed. The executor, ixv this caie, feems to be 
, conftdered baiely as‘a legatee. 

Let there be a decree for a total excluHou of the executor; let ' 

there be a didi ibucion i and to that end let the executor ac¬ 
count (</). 

(^a) (^) See Davers v. bavers, 3. Peer. 

" (/») That por J evldrnce Hi all not be Wms 43. Jofkliii'i' Brew^tiBunb xxa 

admictcri to centtaa^M a wJ], fee Brown SouthCotc v. Watfon, 3 Aik. 228. 

2/. Sdw'in, Cafes T. T. 240. Cham- /Tndrew^/ Clerk, 2. Vezcy, 162. Mar- 
bfrlain V. Chamberlain, 2. Frcem- s*- Rebowc, 1. Brown*b c! C 154. 

LowBeld V. btoncliam, a. Stra, 1261. Rufhdalo ^ CarltlTc, Sira. ^ 63 . f 
Hampfliirc v* Peirce, 2 Vczey, 217. tingdon Kni»;hdy, l. Peer Wms. 544* 

Afaybankv Brook, i Biown'sC. C. 84. Rutland *1;. Rutland, 2 Peei. Wms. 210. 

But that It maybe admitted to afurtain a Wheeler t;. Shcoi, ^vfcilcy, 288. Read 

perfon or thing, ftc H-irns v, Biftiop of 2' Sntll, 2. Atk 642. Bowktr -i-. 

lancoin, 2 Peer Wms. 136. Doifet-L'. Hunter, 1 Brown C. C. 328. Battcley 

Sweet, Amb 175. Brad win v. Windlc, 2. Brown C C 31. Lawion 

Amb. 374. P.irfons Parfons, X Vc 7 . 2*. Copeland, »2 Brown C. C. 156. „ 

1G6. Fonnereau v. Pointz, i. Brown Dean v. Dalton, 2. Brosvn C. C. 634. 

C. C. 472. Del Mare Rcbello, Clcnnel 1/, Lc\% thwaite, z. Vezey, jun« 

3. Brown C. C. 446. 465. 

(r) 2. Peer. Wins. 162. 


Hero® agahift Newton. 

At the Rclls. 


Cafe 8. 


^r'HE CASE was, That the teflator by hlslaft will and te/lamrnt Whtre t?ie ex- 
T" made two executors, and gave them Ipecilic legacies, and by c^utorihallbave 
his faid will dcilred them to be kind to one Sarab ‘luftsn^ his old 

411V diftributirn,—a (?. a. Eq Abr 440 Ante, jo. Port. ;7. a. Peer. Wins. iCo. 2. Atk. lee. 
a. Com. Djjf- Ch4nccry” (3. O. 7 )• 


fervant, 



IlCSON 

mgaa^ 

KtWTOIf« 
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fervant, md to give her (bme (mall pieces of furniture in 111 
houie, if (he denredit. 

. . - ' * ■ ' k 

The queftion iil this cafe was , (as ir that laft mentioned;. 
Who (houldfaave the refldue of the perfbnal eftate ^tef debts and 
legacies paid ? ^ 

And IT WAS DECREED, that the executors (hould have it free 
from diHribution, it being the apparent intent of the teftator (a) it 
(hould be fo; for otberwife th^ cobid not be kind to his old 
or give her any part of his * furniture, if it was not theirs to give, 
and if he left them no ajfets for that purpofc; fo that thofe words 
are explanatory of what the teftator intended. * 

The bill was difmiftcd ^ 

(<t) Proofs were read of the teAatoir’s (j) Sic N'ott (t) fiit. Wau. 5ja.> 
litention. 1. Peer. Wms. xSo. a. Veze/^' * 

iun. 473. 
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M'f^MAELMAS TERM. 

» 

n 

' The Ninth of Gcofge the Firft, 

% 

* 

The Year 

9 

1722. 

2 N - 

' The Court of Chancery* 

^rl ^Macclesfield, hord Chancellor^ 

.Sir Jofeph Jckyll, Knt, Majicr of the Rolls, 
Sir Jeffrey Gilbert, Knt. Baron of the Exchequer m 
Robert Price, Efq. Baron of the Exchequer* 



The Countefs-Dovrager of Coventry againfi The Earl Cafe 9. 

of Coventry. 

T homas Earl of Coventry being feifed in fee of Wher* a dere«^ 
feveral manors, lands, and teilemcnts, Scq. demifed the tivecxecuttonoC 
fame totruftces and their heirs, to th^ ufe of himfelf for f T'®* 

life; remainder to his eldeft fon Gilbert for life, with a power to * *** 
fettle a jointure on any wife he Ihould marry, not exceeding five ® ** 

hundred pounds a-year, fo as flic brought an equivalent fortune; s.V*sifa « 6. 
remainder, to the heirs males of the body of the laid Gilbert re- s' c. s. i^fr. ' 
sainder to the prefent Earl (the now defendant}, and the heirs Wtn<.»z2. 

ndalea>of the body; with feveral remainders over. s C.Comy. jr*. 

. S. C. i.Eq.Abr. 

Earl Thomat^xcA \ and thereupon Earl Gilbert, being feifed for 34 ^* 
life asaforefaid, married the plaintifi*, and in confideration of the 
find marriage, and of ten thoufand pounds portion* which he had 5,^^^ 2^ 
with her, entered into articles, by which he covenanted, Uc, for 464.' 
himfelf and his heirs, to fettle lands according to this power, or cdb. E. R. is«. 
otherwile, of the value of five hundred pounds a-year on her for 
jointure i and having alked, and being informed by his fteward, rawjrtvk r!iw * 

which 
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which of his lands were the moft proper to be iettled, a draught dT 
afetdementof lands to that value was drawn and engrcdredi rorj^m 
to fignv which lay four years} * and was never executed by Jsarl 
Gilbert \ lyho afterwards being fuddenly ^ken ill} devifed three 
thoufand pounds to the plaintiff^ and all his plate, jSwels, &c. and 
two hundred and fifty pounds a-year to be paid to her for life oflt 
of other lands, and died without ifllie-male; fo that thcTaid manors, 
lands, and tenements, came to theprcfcnt £ar/ (the now defend¬ 
ant), againft whom the plaintiff, the Countejs^Dowager* exhibltltf** 
a bill in this court to have a fpeciHc execution of the laid power^ 
and that fhe may retain the lands mentioned in the faid fcttlemeiit^ 
though not executed by Earl Gilbert in his life-time. 

And it was insisted forher^ that this power given ^o Earl 
Gilbert (though he had only an eftate for life) ought to be favour*, 
ably conftiucd m a court of cqtiity; for wherevef fuch a power is 
given to a tenant for life, who would have been ftlEcd in fee if it 
had not been for that deed by which the power itfelf was created^ 
it (hall receive a more faxuurable conilrutSlion than if it haefbeen 
referved to one who is a ifranger t6 the inheritance by the rules of 
defeent. 'I'hat it plainly appeared by the proofs in this caie, that 
Earl Gilhett ceitainly intended to execute this power ; for by his 
dire£fion, a deed was drawn for that purpofe, which the truftees 
for the Count,fi difliicing at the time thefaidt-ifflr/was abou^ tO(fxe« 
cute it, he feiit up to London to have another deed drawn, which 
was done, uidrctuine'd into the country, and vvasin the poffc/Hon 
of his ilev/ard, who being gone from home, the Earl died fuddenly 
without exe cuting that deed ; fo that if it appear to this Court, 
that Earl Giilnrt deiignedto execute it,that fhall be taken in equity 
to be good againft theprefent Earl^Vikc a will, which, though not 
figned by tlie teftator, is good in equity fa) to charge the heir at 
law in the realty as well as the cxccutoi Inilic psifonalty. 


On the other side it iias argued, that not to execute a 
power pundlinilly was the fame thing as not to execute it ac*al); 
and powers not executed are never helped in this court (A),un]ef8 ' 
it is to avoid an apparent injury in confcicncc, though in ftriiStnefs 
of law loft } which i& not the prefent cafe, bccaufc it appears, that 
this lady (the plaintiff) has a very good provifidn made for her by 
the will of Earl Gilbert her late hufband ; for he left her a legacy 
of three thoufand pounds, together with the value of two hundred 
pounds more of his pcrfonal eft^te, which, witli the two hundred 
and fifty pounds fettled on her for life, and payable yearly out of 


.'(♦y ^ fiK( covert having a power tc 
flilpofe ol money by will, Jignta ard jeaUd 
by her, made sf tellamentaiy paper, not 
fraled, but onttJiatnff\ and the Court held 
this a good execution of the power, fcii 
the Aamp is equivalent to fejJing, Spra'^ge 
V. Barnaid, a. Biown C. C. 505. 


{}) See Arundel v. Phllpot, «. >Sem. 
69. ‘3. Ch. Cafes, 70. Pigot v Pen* 
nee, Oomy. a5o. 'I (Set v. Toiler,' 

2. Peer. Wms. 489. M'Adamv. L^n, 

3. Brown C. C. 310. 
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certain lands, is a reafonable equivalent for her fortune. * As to 
the cafe of a will, that it (liall be good in equity, though not figned 
by the teftator, it has ii^own reafons} for if he .vnte his name 
in any part of h!s*will, it is a good ligning, and wills are commonly 
in extremis^ and fo*" that region they arc favoured in equity. 
Now in theprefent cafe it appears, that Earl Gilbert made a wifl 
a litric before his death, and ha m .Jit at the fame tune have exe- 
^C'Ufid-the deed, if he lu<l iniv.MJcJ fa to Jo; but probably he thought, 
that he had dime eiioagji aheaJy for the plaintitf, and therefore 
would not lay any faithcr (.'la'g'* on the lands. It is true, the 
plaintiff brought .1 coiifiderabl-j portion in monev, and fo came 111 
^ a piirchafcr for a valuable cono kyation; but that will be no 
reafun to ifli.-iPcrc tlir pieletit hurl^ becaufe noi.e of it ca-iie to Ins 
ufe ; but if it charg^a any oiu*, it uiult . iiner the heirs or execu¬ 
tors of Earl ,,ior he covcO. tna: he or his heir", would 

fettle five liundieii pound', a-yi .m o.i me plainnit’, which could not 
be by virtue of t!ie po'^c^ rcKr.eJ in the will «>f Enrl Thomai^ 
bec.uife/itfr/ Gtil-'tt had only an t'? ite foi In'l, and conf-qucnily 
could not bind Ins heirs to 1 tile a jointure vutue of thatpow’ei ; 
fo that if Ins hens are boini-l, it mulf be in anoiliei relpeei, but the 
defendant can never bi* bound as lien, bt’canfchc is tm* rcrnaniJcr- 
Tnaii in tail. It is tin", powcis rcleive.Jina voltintaiy 
ment, as this ivas by Eifrl 'Ih,m n, (Mignt to bv fivomably c.jii- 
ftrued 111 refpecl to him vvli i made them , but it is n.it fo where 
powers aic joined to anellatc to <'hargcth it "fa ilranger; but yet 
there arc c.afcs where noweis kLiv- d in and by a vAlunt.’ry fettle- 
wiiciit have not received <i favourable conltiiK'fion in this coait; 
as for nill.nice, the cafe of ilie Ear! cj\M vi./cnvr 
wherepower of resocatu^n was ref rve.l m a .» ( d, but it was to 
be ill the pref(?ncc of three piivy-cou.ifcilois, and \'w Duhe oj' 
Albemarle^ who had lelcivcd fuch pow'er, did by In^will revoke the 
deed;*but being at that tune governor kA 'Jainaicn^ he could not 
do It 111 the piefence*of three privy-counlellois ; it is true, this 
revocatK'ii was held good in equity, but it was upon that particu¬ 
lar rcafon, viz,, becaufc he could not have three privj-couiifellors 
there. Hut this Court denied to help the linglffciicuiiilfan.ee of a 
nnifa'cc in the tender of a giiiiuM. So in Sir Charles Orby*s 
6 '^<r f"/’), which was thus; Elarl of ALuLl.^ptLl^eis iiiiUMufur 
life, Witfi a power to make leafes for twenty one )eais, or three 
lives, f.j as the * old accullomt-d yearly rent was relcrved j he 
made a Jeale for tliiec livet, wntnout any Iptcial rcL-rvation, but 
only y^lJiiig afld paying the old-a<.ci»ltomed rent generally, and 
this was held .f voui leale. This Couitvvull not dccicj the execu¬ 
tion of a power to the piejudicc of a third perton, when, file time 
for exv'cu mg ih.it povvv'r islapfd. Now a {.owergivan to tenant 
loi life to make ItaCi', or to lUtle a joiutuic, lliuuld be Itrictly 


(j) 1 C!uin Rep f;i7 3 CIi-aH 
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conftrued, bccaufc it enlarges the eftatc for life beyond its natural 
duration, to the prejudice of thof; m reverfion or remainder. So 
where a woman made a feltlement of hef Linds, with a powei to 
revoke it at any time in favour oJ her hufband, aii^l fhc attei wards 
fent fcvcral letters to her lawyer to prepare a deed to revoke ^hat 
fettlement, and to give the cllate tolKi hen, but never executed 
fuch deed,*this Com t refilled to make ri deeue according to whit 
appealed to be her intention by tliolc letters, for the dccicc 
to be founded on what flic had done, and not on what’flie intended 
to do. 

In the pi incip.d r.Je, no dee'-ec was now made, the LoiJChan- 
relloi t iLing time to conlult Lire Jud^ wS. • • 

AftLivvards this ewfe vvas,ar>;ued ag-u.' ni liii/Irr 7tv/«, in the 
tenth ytar of Gnr<'c tht b-'fc.r • the o (_*H anS^fllor, 

lid'll b\' riiF Ma^i ek oi riiL P.viees and ii.iR.ONP rice and 

ilARO.V V.i’ILULR I . 


The i ibdancc of ih"* arguriv'iifs b,! tlinpLnntifF was as follows ; 
'1 Ins l li v'.-.s brou rbt to n.'ia joiniuie iiitv.ndcd tii be fettled on 
the pi i.nuiT by viinie (>1 a power m the wjl) of 7h:/)u7s litii I nf 
i ci’ii.i ji, whu h piovule-', thit it ih iM Iv* lauful for any pcrfi-n 
who i'll .!• be iciied, ^^.c, by vntue ot ti^e 1. id will, to fettlt five 
hundred pouiiJs a-)\..r on nn\ v^il. he rnould many, (he bringing 
.111 cv'jiiialint ftiilinn’. 1 lie t«.ll.iUM died, and Jicnl G’l/jrtij 
being l^'tjdofthe eh.'ti foi hisht “,cnri-red iiiLoaiLicles to tiullee', 
€®%e\ uj''"'his intennairi.ige with tlic pi iintili’, by vvlneh he cove- 
iipiUed to fittle l»”'!s puiiuaiu to Ins po\v,-r, o: i«)il.ei wife, of ilie 
vaimiof iiveh'iiKiud pi'Uiuis'a-\ea’, on her, and got a diaught of 
A leilL lilt nt to c.iii V the laid ai iielcs into e .ei iiLievi, m wifteh this 
power Was incntioiui', aiid dii ..ded,th.it a mo. ti.ape which afl'edcd 
lii.ne f>f the l.mds llnuddl. diK n.ngi*.!, moidn toni.ike theletlle- 
uicnt moie etl dei!.m.l tins 1 ill h.nyg briiii ht in tjie dif- 
nnictive, toiieipi 'eh in lln* [lofielLi'n . il: lands iiun- 

lioned in tile fetth 'iiPtt''i'> i]’i.\n, or to have laLiifaCtion from 
tiie * bi ir of li'//,/ Utlh ? *, llii* Comt drtetLifl an account to be 
taken vv'i.'t alk Is of J. trl c.ruie loins hens, whrih, on the 

n'pi'rt tM.ide tli.ru-f, Ml .'!n.iit luni' ihi-ulainl p.nnids to fitisfy the 
plamit<rs demand'. And the: 'I'pcn i r was now arui j d, that 
tl'cfe . 1 . tide, oii.'h!- Id i e cnri.d i.ito execiitron; .ind the lather, 

1) c.nite rhe- pi.a hi't i^a ['iiic.h air for a \aiii..ble conlnhr.uroii,and 
the li's'en-;-nr i> oi'Iy a V'd-mr-it irii'lfr the will ^.f An#/ ‘Ibcmns, 
rhi' e liv. b-i.ig Ifii. fiy ab JuiloWitn. 'i'enain fiji ]jfej withiait 
n.iie.'dnMiit of w.ilk, utrh .i powC*! io LtlL* five hundred pounds 
.i-ye n on .iis) i.in he (lionid m.iiiy, ain' who fnould brin.: an 
f (]ut\.di'Jit roi tiiiii, 1 . ,11 undei to the il.lendain, L'ic, 'rcriant for 
life, upon 1.., m. .ii.ice, t..tun'd into aiti».J..s, bv Minch hu tove- ‘ 
JiapteJ to 1.' tie lu ■ n-n’iiied p jun.ls a-year on In intende«i wife ; 
.red t'l pi.'il'i.Mi. t.ftins coviM.c.t, aluriie.nenL of lands, was di.iwa 
by h:s ilir.cttoii, lint he died h. fuie he executed the laid dei d : 
now il lb ayc'iieial lule in eipiity, that where theie ib a puiehaf r 

for 
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for a valuable confideratlon, on articles only, without any other TMt 
conveyance, thofe articles Ihall be carried into execution ; and as CttHMTf js* 
this is often done in the«cafe of an heir, on the articles of his 
anceftor, fo it siugbt to be done 111 the prefent cafe. And thofe c^mH 
cafqs where the Court would not compel the execution of powers the Eaml os 
are, where it would be againll the will of the donor they (hould be Cotestav. 
executed. Such w.is the cafe of t re heir 111 tail, wherejthis Court 
^ VtfDjId not enforce him to fuUer 0 common recovery, though his 
father was dtcrced fo to do, and died in contempt for not doing it. 

It is true, where a power is not ev’cuted at all, but totally neg- 
Ic6icd, there may be feme re.ilbii loi a court of equity not to cn- 
/orcc.thc executio.T thcict f, but whjjie it is executed in any part, 
though not ftridlly perfoi ined, it is the It.inding rule of this court to 
make it good. Ni^w, upon confid'^raiion of the circuinfiances of 
this cafty and the foli^mniry of the ttanfadlions, by drawing a fet- 
tlcment piirfuant to the article?, and by the cxpicfs direftion of 
Earl Gilbert^ this is a good execution of his poi^cr in equity, 
llefidcs, the ftriciit execution of this powci was iTCVcnted by an 
accident ; for Eur! G-It-t’rt cai'ed lor this fetilenient in his laft 
ficknefs, which was ready engroircJ, and in the poileflion of his 
Itewird, who being tiicii gone lioin home, it could not be had for 
•him to execute before he died, fothat the plaintiti has good equity 
even upon that foot ; iflid theie aie " fcveial picccdcnts where * 
articles have been carried into execution agaiiift reinaindcr-mcn j 
as the cafe of the Lord Burlington v. Clifford (ej and Ilollint^jhed 
V. HolhnjPied .uid Parktr v. Eai ktr {^c)^ for younger chil- 
•.dren’s portuui'', and jdlfoyd v, Alf.id (d)\ in which l.dt cafe the 
perfon who h.ul^K* power covenanted to execute 11 Ivfvjie he had 
it, and whiKt It w.ts in contingency, but it aftervv.uds veiled in 
the covcnaiitriT, and not being exetuted by him, it was cairitd into 
execution a i.iinlt the remaindcr-m.;n ; and fo (hould this. 

'Those who ai'CI’i.d for t''f dtjfhduy.t adunited, that the 
pLiintirt was a pm chafer in the h<ghelt (i*nle, aiu* for the moft 
valuable conrulci.itioii, winch is man lagt, and a portion lUinairugc ; 
yet where Ihc is fuch a puich.ilei at l^igc, and of no p .rticular 
lands, fhe muit take her rcmc»ly vvlieie the lavv.;;i.c*> it, and that 
cannot be (»f thole IaMd^, foi c^.. t..i;il) fhe is nopu:».!i fir thereof at 
law. '1 lieie aie thn c thlnJ.^ iclml on by her C’l.uni’el to make 
her a purchafer in this court, and thofe .ire, the articles, the 
drawing the fetilemeiit purfuant to the laid ai tides, and the v^ ill of 
Karl "Ihunai j. ami that though one of thefc m ght not do it, vet 
jiintla juvant.^ It has been fa id, that cvci) wife w lio h: mgs an 
equivalent foi tune IS a purchafer c>f ihofc hinds und. i t;n.t will and 
the power tiieieby cieated , hut tins is a veiy poiitic*i, bt'caufc 
It IS eirential that evciy powu ihoiihl be ad of him W’hohas 

It until It IS executed, lo that the j'laintili cannot be fa.d to be a 

(.’) I Eq Abr 315- Vtrn. 37^. (.') t-ilb iiii', 16" 

It.p I'i Lquit), ifi7 {ttj C..b. Ktp. 167* 2.. Fq Abr. 
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Tii* piirchafcr uiulei this will and power before th.it power is executed. 

the :u tides fo mu oh relied on ''iiJ the covenant therein 
L'ovtktry 5 ^*cntiOiied, tofetil.* five huiulicd pounds a year,it^soiily ajicneial 
,/rytfn/l coveiiaut rcla.iii^ to no p.:itioi.l.ir dl.Uc oi lands } theiofore ihc 
TH* Hart or pl.iintift is oiilvci editor u.'idei th.it coven nit at 1 which is 
CoYCN iR\. j|.jf jjjfg j. ,j. d ( <i) tor tlicrc the 

covenant w.’s tuiJ tf the veiv ni t.i., power, and there were 

no other to niilwer it. It i' irir:, tint fpeei.il forms of woids^e 
not iicci. Harv m l . -t ulin^» jiov.'eis, and that lufuKii .itiJ fema covert 
may [H I''orin the i'nne, lx i. iin'.* they aic only in[rriiinents fAy. 
it siiiiL liitewi^v, that in iliv I.'id Ins ^ton's Cafe there was a 

j'-enei.d. covenafit, lint it »'id i.wt rcll tli(.ii,t.)j he l-l’tli.d wliat he 
• inMi-ii-li'd \v.-s .. ih-111 !:..l jam'id'. • m'', aixording to the articles, 
Vi IiKh VV..S .itti. 1 ’i .li di fix:.' 1 ^ 1 he i.i a i .iliie, andtappe.ircd lb to 
] hi bv the delen lanr s arii '.'t. 1 ? si i!k «ol the niortg.igee, 

who h..'i ad. ri tl’i! ('.'nir totimiI th.’ nni 
rc.'iintiii t.!,l 

i Mipt ol the ( 

V.O ill! .K't c. i 
|s ,1 Vt I V ll'‘C' 
ll' it e.ile lli> t' 

ii on iLiovc 1. h\ viii'i.. ni tl’.,.: cll.ite vv'ftidi he had in the ^.inds, 
a I . he I'lmh ll nu.li! h.ivc hecn co.iij/.llcd to do it if he liaJ b..en 
iiun'r, but aLi i Ins .his le.ir was i;ot; nid yet lie in a greater 
nic.iluie dL»'.\ed hia tll.ite ini.l' r Ins ancct*- 'r, who VvMS tenant in 
t .:'i, than the pre'" ot iidtndant do'cs ur. i-i Knsl Gnb.'tt. It is 
t:ue, a tin in*- in tail h.'.s power only bv nrplmjation inlaw to 

common Ktoviry;*buj tlicre leeiiis to be no material 
o'li’cici'ce heo.vcen implied .mdopufs pow isj f<if wherever the 
ii'Ls .ll e on .1 1. V 1 1 .is volunti-ei ‘, tins C<nn t/. ill nevci mlvipofe 
i-i i.ivii.n mo e tr..i.i the oihti. It is .idmiiied, th.it in thi'- 
I lie loii.c Ih vvi-.-c t.i'ccn towarkl. a futiiic aCl, hut Hill all.ielled 
. 1 ) ir'.teiition , and ii 1 i-ms n al.'.iiable to iuve this power or this 
eovc.'i.nt can All into i "ecnt.on, il th^i e was no other way bw 
which It me lit Iv l.^ti fie.l ; liut it is plain there were other 
rnear . by \.i-:i.h ii n.ay be fni-ilrd, and tii.it r> by the pcifimal 
iiire'.s ofZ'.n/ 1’’’ Li'v-iefive alpeei.fie cxjcuuonof this power 

ou:ihl not to lx d freed. 

') 1.1. J vne-F' V.hr .ill! died ’Ji.r I .oRD Chancellor divided 

tin e.d, "ihi lu.) poiills : 
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As to THE FIRST QUESTION’ t!iCV Mil, tlwt Earl Gilbert Ind 
fo far executed the power as to be a Urn on the cftalo in the hands 
of the remaintfcr-man. ^Vhen powers weic full created by the 
ftatute 27. c. lO. they were llricMv conftrued ab law,and 

the reafon was to av«)id and unlcttliiig ellatcs already 

fettled; and probibiy for the fa'jc r'lf)!! fiith powers hiJ no 
countenance in thi- coint. B'lt the po.V'j m the pic- 
^ r' reh'iv't'il to a t.-naiit fir life to raife an 

eftate, IS p.nf of tit. (jM dcHiiiiiion wliuh tlu donor had ov.*r 
Ins elbatc, and b.a to h.s i.itciUion at t!ij veiy tune he 

made fuch nl'jrvar: i , and ihcridore iiiouhl h.u'e a favouiable 
conrtruibion in t'l'i- m'.:. '1 iiat the pin e heic ;!;n,eii (/. c ) the 

poiiionp<u<I,«<m'i lii .nLnlf' a i coinpjcte convcyani-e, 

and a j^wod cm curmn ol ihi" powei an 'i.it i v.-rdinte the rrx- 

ciition (.ttriLfrt Jii^n^s, Eji I .1 trnl {or the pl.imtnT, 

and fuch trull is ajih^nahli' and ilc' ilablc in tin cc iirr. ’1 hat tliLie 
IS but one calv.‘ cited at the bai .ii^.'iii't tin > o, non, and that is l.he 
cafe ol" a nr)rr^..gor, who wts Unini ui tid, and v;'a, deciccd to 
fufFer a common reco.ciy, but flicd in co'ncin[)l 1 1 decree, 

and this Co'iit would not caiiy it in i.>.<jcntion anainit the hen ; 
hut the rc’fon in.i\ be, beciidcllK hen, .nici ih. deaih ot his 
•aiKflb’J, VI’l bv the//.'r,7r« Dc winch tins C nnr CMild 

not fontj'oid , bin it r!'* Ilor bad lucni r/.v/Z in ta.I, 

his liL ir w’ti'tl 1 li i\ e be at ad b, In' ii aiiveiltn’o he i, hecaule ..i 

lic'-n in by tli a li nine. It has been 
.a tu hs Jli.ill not I'C ca'riel into a fja*- 
a vobinfii-i, will n iheie is a plain 
a am |r,r da , but tint is only 

to pat. 11*1 It iiot If the triiidees by 
n."l exiiiLvt^d a hill in tins coint toliavea 
Ipeciiic ‘t\c iiiion -t'ci, it w'oiild ccitanily have been decreed 
|o! linn , an ! 1) aai ht k i > be h i I'le plaintitV, cljiccially fiucc the 
powe.r i le itsd br ih. wd'or /‘/Arw.-’j coveis all the cllare 
wnnh liel^i-thd by ili.ii \.iil. Upi i hole, it mi >ht be Jiaid 

for a coLiil ot capiuyio ^ nrv ilu Ivtileai^iit akiiie, thus drawn and 
cnp:roiied, iiU )^*lc ex. cutn.n of this power cxc^ulive ol the article^, 
becaufe the llatute ol I'b.Luds now ilaiids in the W’ay j but this 
powei bein^bound by the aiticles, the \eiy drau^;ht of th?t fettle- 
inont is a iMJod di u'Mittion ot wh..t lands lliould be fettled, and a 
(JelcriiiiJiniu)!! ol A\'/election to i.iil'e the five bundled 
p junds a-year out ol, .ni'J by vntue eif, his power. 

* • 

■ As to THE sjiCiiM) roiNT, wliicli is', Whether the defendant 
has any equity to be n imbui fed out of (he ail'ets ol Ear I* Gilherty 
(/. e ) how far thole ai tides will bind Ins heirs i And as to that 
matter, the words ate to beconlidcied, z tz, “ that he or his heirs 
“ would fettle lands of the value olfive hundred pounds a-year, by 
** virtue of his powei, or othe'vvife now it has been laid at the 
bar, that tliele aic technic il w’oids written calaino. andiii- 

fcited in the articles witnout confidciation ; but iliis feems to be a 

C 3 mi flake, 


tiiat cati iv' w oubl ii'it It. 
ai'Mu d lit (!u b ■/, 


l l.! 

, ClHc I'XCCUtI 'll I'l i''.0"» 
Remedy to be liaftl <"1 >'i>, < 
where a man is /,» 
the if^.iin . 


Th* 

CoiNTSIS- 
UawACiR OF 
CovkktrT « 
apainfi 

THi Earl or 
COVKN TRY. 

L ‘9 ] 


(I I vl, 
’o ’ 
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Th* miftake, for the words were carefullv put in as auxiliary to the 
^wAc *«*or power fliould happen to .be infufficient 

CovENTKY fettle five hundred pounds a-year, that then it fliould be done by 
fome other means; and it is probable this manH^ge had never 
THE Larl or taken cfFe<S but in confidcration of this power; fo that the aflets 
CovsMTKT. of Gilbert ihdiW not come in exoneration of the .fettled eflate ; 

for where\jer aflets are brought in exoneration^ there the debt ori¬ 
ginally charged the perfonalty. It is true, he had election torqji^.^ 
this five hundred pounds a-yoar out of his own aflets, or out of his 
power j hut it fecnis plain, that he intended to raife it out of his 
po'vcr; for hci c was a deed drawn and engrofled, though not 
executed, by which deed the lands therein mentioned, being Qf the 
value of five hundred pounds, were fettled on tho- phintifF in 
jointure; fo tfiat this inmate acl, lljough not confummate, is fuffi- 
cient tolhcwhis intention to execute tine povutr, which he was 
bound by the articles to perform ; but if it hud been ad libitum^ 
there an initiate a6): would not have been fuflicient. 

It was decreed for the pLintifF, that (he was a purchaferof 
this five hundred pounds a-ycar under the will of Earl Thomas 
and the articles of Earl Gilbert ; and that though this power was 
not flncftly peiformcd, yet here being a valuable confidcration, it 
(hall be earned into execution in this court; that the articles area 
fufficicnt lien in equity to carry it into execution ; and this being 
a hen ever fince the articles were executed, there can be no colour 
to charge the afiets of Earl Gilbert. 

So IT WAS DECREED, that thc plaintilF fliould have thofe 
very lands fpccificd in thc deed (a). 

(j) Tor ir flarCCS m which a court of H.irvr*, t Atk 562 Cotter v^Laycr^ 
equity v/ill fupply dtfcaivt execution of 2 Peci. Wms. 622 Flolt Holt, 
powers, fee Pollard t/ Orenvill, i Ch 2 Peer Wins 64S, W.idc *1/ Paget, 
Cafes, 10 1 Ch. Rep 184 Smilh v. * Brown C C. 363 Sneed v Sneed, 

Afliton, 1. freem. 308. Fotheigil v Amb. 64. Wilf«<n'r' Pifgott, 2 Vtzty, 
^etlicrgii, 2 Frcem. 256 Garth v. jun. 351 Jackfwii v. Jacklon, 4.’Brow(i 
Blaofrry, G'!h E. R. 169 lollctT'. C. C. 467. 

ToUtt, 2. Pcir. Wri'>. 4^^, Harvty v. 
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EASTER TERM, 


The Ninth of George the Firft, 


I.N 

The Year 

172?, 

I 

The Court of Chaiiccrv. 


l^arl of Macclesfield, hord Ch.incelhr, 

Sir Joleph Jckyll, Knt» Maffer of the Ro^U^ 


* The Eiijtl of Siraflord a^iunft Lady Wentworth, 

S IR JOHN SAirriJ, bcintr t*nnnt for IiTl*, made a leafe for 
^ycais, iV'ndci 11)^ rent, payable on (uch a day, and attcrivards 
died about two of the clock in the afternoon of that day on 
which the rent was pivable. T he tenants having paid the rent to 
Lady IVcnfMoi th^ who was the next in remainder, the plaintift' 
took out adminilliation to the intcftatc S/V *Jol'n Snitth^ and then 
exhibited his bill in this court to oblige the defendant, who had 
wrongfully received the ’ent, to pay it over tc^him, alledgiiig, that 
thereat was due to the intcftatc in his life-time. 

It was insisted for the defendant., that the rent was not 
rightfully due to the intcflate until twelve of the clock of that 
night, though it is demandable before fiinfct, for the benefit of the 
tenantSv to fave a condition, tic. for it is not legally due to the 
landlord until the laft minute of that day on which Lt is payable} 
and the tenantshaving paid itfo the defendant, who had a right to 
the remainder, in whofc time it incurred and became due, the 
plaintiff cannot recover it from her, unlcfs he fhew that it vefted 
in the inteftate. To prove this point, the caf ■ of Lord Rockin^^ 
ham (a) was cited, where the leflbr died on Michaelmas-Day in 

(«) Lord Rockingluun v. Oxendon, a. Salk. 57S. Will. R«p. 177. pl- 4 J- 

C 4 the 


*[2I ] 
Cafe 10. 

If a trnanc for 
liic nu^ke a 
leafe for years, 
I'^fervingrcntat 
Lrdy^Day and 
Mctcibnas^ .ind 
die intcAace a- 
Lout two o'clock 
In the afternoon 
on 

Day^ and the te. 
liantb pay the 
rent to the /e. 
mairdcf 

tins IS an .idmlf. 
hon that jt ife 
due to the w u!- 
tatty and the 
Court Will order 
It to be paid 
ovci to the ad^ 
tturijlraUr^ 

S.C, Prcc.Chan. 
5 SS- 

1. Peer. Wxna« 
l 8 o. 
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Th* Ea*l or the afternoon, and before the fetting of the fun, and it was indfled 

* executor, that the rent being referved payable on that 
Laby might have been paid in the morning, and that a rcleafe 

Wektwokth upon fuch payment had been a good difeharge, but it was decreed 
in that cafe, that the rent fhould go to the heir, becaufe at the time 
of the death of the leflor he had no remedy to compel the payment^ 
and by coijfcquence it was not veiled in him until the laft minute 

of that day. . w . 

• 

Thf. Coprt. Tlicdnglc queftion is. Whether this rent was 
due to the uitellatror not ? for if it was, then the plaintiff, who is 
his admiiiillraioi, ou'/hr to hive if. It is true, that it was not 
due fiom the iLiiants until the lafl minute of the day t^n ^hich it is 
payabl'*, neither could they be conipflled to pay it until after that 
day; buL they having paid tli« rent, they Hmitfed it; was ^ue from 
them, and it is plain the JcTenJant had no i ght to receive it; 
therefore it being paid into a wrong hand, who received it without 
any title, it ought to be paid over to the plaintiff, wh<7 had a 
colourable title to receive it as adkninillrator of thciuteflatc (aj. 


(d 5 ir r<v 4 c 19 f 
.iin tenant foi life Pi ill 
to die before or on the fhy on \vl sch 
any lerit v as referved rr made 
“ up*3fi .it j demise or Uaft of any 

cr hLrtdiuincnts, wli*cli 
dtrerriiintd on the cit fuch ten mt 
foi lifL; t!iC cxccutcf) 01 adn.ii iilia^ 
tors of men unart for lift (hall rrc^vcr, 
in an n op tbt cafe, of and troin 
** undtiUn«..l or undc.Uiiniit of 


fuch lands, tenements, or hciedita^ 

** nicnts, if *uch lennnt for Me d c on 
“ iht day on which the fame waj* made* 
“ payable, the wlitlt, or it bcloPe fucK 
** diy, then n puiportion ot luch rent, 

** according to the iinie Inch tenant for 
litc lived of iht lift year, or quarter of 
a V* *r, or orhtr tim^ in wdu«-!i flir O.d 
rti t v'ar gruwii.?, dut a^ afuitfdiil^ , 
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TRINITY TERM, 

The Ninth of George the Firft, 

I N 

The Year 
1722,- 

IN** 

The Court of Chancery, 

^arl of Macclesfield, Lord Chancellor» 

*Sir Jofeph Jckyll, K 7 it ^lajier of the Rods, 


*^)crcarlett ap^ahifi Dennett. Cafe 11. 

D ennett made a icafe to Def^arlett the complainant for Bill in chmeny 
certain lands at If''alth'mlioWy m Ejj'exy for nine year', will not Lc to bn 
rendering three pounds ten (hillings a-year, with a claufe toiu^ 

of re-entry for non-payment of the rent or non-performance of breach oC 
covenants ; in which indenture was a particular covenant, that the covenant or con- 
plaintiiF Ihould not fu(Fcr perfons to make ufe of a way over part of diuon 
the lands demifed; notwithftanding which covenant, the plaintiff 9 ** 
put up a gate at the entrance into the clofe, and permitted any 
perfon to pafs over the way, rcquii mg them to pay. For breach of 
which covenant, and for noii-paymentof the rent, the leffor brought 
an ejedlment, and had judgment. He alfo brought feveral other 
aiflions, which feemed to carry an appearance of vexation. 

*To be relieved againff which judgment in cjeiflment, the led^ 
brought his bill in this court, offering to pay the rent, and fatisfy 
the lelTor for the damages in breaking the covenant. * 

But the bill was diflrKTed by Sir Joseph Jekyll, M^fier tf 
the Rolls i for the cou: t of chancery cannot relieve the non per¬ 
formance of a covonant or condition, the prejudice in breach of 
which cannot be elfimated by damages. This tends to the preju- ^ 
dice of the inheritance, mafmuch as it may hereafter amount to an 

evidence 
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OiscARLZTT evidence for a prefeription over the clofc. Tlie cafe of an entry 
for non-payment of rent is very different; for there the lofs is 
. TT. 2nd may be recompenfed by damaees. This has been a 

Wherefore the bill was dirmifTed. 

Mr. Lutwyche, for the plaintiff‘s argrued, that it is hard fn*' 
his client CO lofe his leafc, when he is willing to make rccom- 
pence. . ^ 

But by THE Master or the Rolis, It is owing to hisown 
covenant, and to a wilful voluntary breach thereof, againll wliich 

fills raniinf t 


this Court cannot relieve (^^), 

(<i) Tlint the court of chance y wil!not 
rcliLVe pyimll .1 cov^n.mt wIrr, ofi the 
p.rformir.u or ijon.ptrfi)imjnce of*the 
t'j f'c H f'lc or omitted, the pii t) is to 
pi> a luin h) \\J> 

L' Fitzwiliiam, Pici Ch J02 

W* id- Giles,? Vern 11^. tall" 
Indn ('oinjwny 1;. Blake, Finch, 117 
I'orlo. jy T' -'\dims, 6 Bro P C 417 
KCilc T'. iGttifon, 6. Brown P, C. 470. 


Lowe Peters, 4 Burr 2228 J-cgard 
•I' Hodgts, , T^iowu C. C, 5'>4.; and 
tint flit Lfiuftwi'l relieve whcit the pe¬ 
ri IS intLndrd merely to f^cuie tlu* tn- 
joyiiuntof .lof'ILueial obje(it,fcc Slowm in 
T' Walktr, I Brown C C. 418 Hoh- 
foil 'Tj, Trtvoi, 2 Petr Wms. 191, 
Paikcrv Wilfin, 10 Mod. 517 CLaU 
liner CliilLiici, 2. Vczcy, 5^8. 


* [ 23] 


Wicrc, after an 
accuui r PwatLcJ, 
thr pa'tica wtic 
deciccd to .1C- 
count aF;mi be¬ 
fore a i*ialtei 

S. C. 2 . 1 q Ab. 

JZ. 

2. Clun. C'lfcs, 

32- 

1. Vezw^y, 163 
I Vern. 179 
465. 

X Com. Di^ 
f* Ghi.netIy” 

(2 A- 8 J. 


* The Duciicrs of Alirlhnrongh anauifl Sir John 
Vanburgh ami OlIicts. 

A F TER thf'battle 0 ^ Blrrhentis the p.uli.imcnt was fo weli^ 
fatisHcd VMti. the cornlijct of the Diih c./ iVkirU>o7‘ougk in ob.. 
taiiiiMg a vi %! y there, th.it a vote pelEd tlie lower houfc, that 
fomctliing might be done by the public for tih- />/a{i’, lo perpetuate 
the memory of tli.it fcrvice ; and at length it vi'as rcfoJved, that 
Eleniif!M-U ousE flioulcl bcbuilt for him .it the c,\penceof the 
public ; and, puifiiant to that refoliition^ the Qtteen -by her 
oflieers agreed wiiii w'orkmcn to build that hoiife. Cut after lay¬ 
ing out two hundred thoufind pounds in building it, the DuLe fell 
iiitoforne difgraci^ and was cliaiged.togive an account what money 
he had,received of the crown, and how he difbuifed it, and the 
biiiKhng was no longer earned on at ihe public cxpcnce, but at the 
cxpence of the Duke ; and at that time there was f irty-five thoufanj 
pounds due to the overfeers of this building and their workmen j 
and they who fettled the accounts (a) with them had but fixtccn 
thoufamJ pounds of the pubhe money in their hands, to&tisfy that 
debt which they had paid , fo thaf there w.is twenty-nine thoufand 
pounds ^ue to them, as the account then flood, for which they 
exhibited a bill in the exlhequlr againft the Duke^ and had 4 
decree in their favour. 


(a) Mr Cnggs, Mr Slnjjrr, Rfr Lswnd;, 
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And nowr upon an appeal in the house of peers it was mfifledy 
that the decree ought to be repealed, for that the Duke * was not 
obliged to pay this debt, being a ftranger to the vote of the houfe 
of commons A^r building this houfe, and being then out* of the 
Icingdom, and never intended to lay out above forty thoufand pounds 
ill building a houfe for himfclf, which he had already laid out in 
carrying on and Rnifliing the building thus begun by the public. 

^Belj^es, it did not appear that thcce was any manner ot coiitrat^ 
made by him,•or by any other perfon by his order or authority, with 
the workmen, &c. to carry on this work ; therefore they ought to 
take their remedy where by law they could. It was farther faid, 
that n^w the houfe was built it was of no real benefit to the appel¬ 
lant, bccaufe it was fo very large, that*the furnifhing and keeping 
it in repair would rather be an incumbrance than a profit to any 
fubjeifl; So that there,could be no colour to enforce the appellant 
p pay this debt. 


Thx 

DtfcMxta OF 
Marlbo- 

lOUGH 

igaitijl 

Si I JoHW 
VaNIURGH 
andOtuzri 


It was insisted /hr the refpondents-, that they w’cre workmen 
and tradefmen, and that they budt tins houfe m cxpciSIatlon of being 
paid for their goods and labour ; and having no means to compel 
the payment any otherwife than by applying to the Dukes though 
^)1 their contraas wer£ made with public miniflers, it would be a 
very great hardihip if the^ fhould be unpaid, and fuch a hardfhip 
as the circlimftanccs of fome of them and their families could not 
bear; and therefore it would be more reafonablc, that the appellant 
(who enjoyed this houfe and had the inheritance thereof) fhould 
pay for it, though there was no fpccial contradl to charge him, 
Than that the rcfpQiidents fhould be without any manner of remedy 
foi their money.* • 

AncTit being«madc appear, that the appellant very often approved 
the building, and gave particular inllruCtions to fome ot the refpoq- 
dents concerning the fame, they had the faid decree affirmed in the 
houfe of peers, and that the Duke fhould pay tins debt. 


Afterwards the attorney-cfneral moved the Court, that 
fhe Duke might be at libefty to file this prefent bill againft the 
defendants, for that the account fettled by Air, CfaggSy Mr, Sloper^ 
tlnd Mr. Lownds-^ who were employed by the public, ought not to 
conclude him ; the rather, that fince they had no poi^cr from the 
Dukey there was norc.afon their account fliould bjnd him ; and for 
tl^iat fince he had cariiedon the work on his own account, it was 
done at aijiuch fheaper rate in evciy article than when the public 
waS to pay for it; and now, fince the houfe of peers had decreed he 
ftould pay the*workmen, it was reafonable he fhould have a fair 
* account fiom them, and vouchers fhould be produced to the 
fame, cfpccially fince it does not appear, that the house of 
LORDS, who affirmed the decree, ever intended that he fhould be 
concluded by the flated account. 

And though this motion was flrongly oppofed, yet itfeemed rea¬ 
fonable to the Court to grant it. 

^ And 
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The 

PVCHTSS OT 
Mar LBO- 
BOUGH 
againji 
Sir John 
Vamiurgh 
Oi :iLRs. 


« 

’ And thpff’ipon the now plaintiff filed the faid bill, the (cope of 
which was, that the plaintiff m'ght have an account of what 
money the defendants had leceived fdV their work m building 
Blenheim Houfe^ and to know what is fairly and yu^ly due to them 
rcfpc6tively, in order that the fame may be paid. 

One of the defendants, who was an overfeer of this building, by 
his anfwcr, fays, that he is not to account wit.h any but the crown j 
and having already accounted, he infilh, that he oiightnot ajam to* 
be called to account fur the fame thing ; and all the defendants liiyi 
that they took the Duke to be their payniaflcr, &c. 


At the hearing the caufu.it appeared, that in the warr-anfe to the 
pveifeers of this building to proccei' hi the work, if was exprefsly 
nirntioneih th.it they (hoyld be account iblu to none but to the 
Duke oj Alarlbot ough^ * • ' 

Therefore IT was itjsisted for tie [plaintiff who is exccutri;c 
the Dili •, thatfhc fhould have their account. It is true, there 
is a gie.'t dem uid made by Sir 'John Vunhuigb^ but there is no 
rcvfon that the plaintiff fhould be fadJled with it, becaufc he was 
;ui c'fhecr for the crown, from whom he 1 ,1.10 a penfion to ovcifcc 
tin*' 01k ; but if ihc L'ourt fhould be c.f another opinion, then'it 
ni'id I c confid«‘rcd how nvu h he muft be paid, for he mfift's on fix 
li.in.Ii .0 iK'iitulh a-ycai fiu himfelf, and tinee huiulied pounds a-year 
fo' h.. aliillaiu, winch !•'vciy cxliav.’gant, becaulc An ChriJJopher 
l! 'll..;, v.i'.o uaNgeiii i.illy ei!,.em<.d the nuiff c vpericiiccd aiclnteil 
in i..id but two huiMiu'i piiuiiJs a-yoji for oveifeciivg 

the l.ii.lJ.iig of St. Puin'i (}l*u> ch , .ind tliougl# thefe ofheets and 
\vori.m' .1 lay fV-rc.ne .inother, that the bilis ilelivercd and allowed 
in the Iraied .iccount aie icafrnable, yet tiicrt is a coiHv incing 
proof cf the fil’.lry of that .afici tion, viz. that fince the Duke carried 
on ifi's w'rrK at his own charge, it was dime at twenty/r; cent, 
cho'ptr, in eveiy article, than u was caiiud on before. J:?efidcs, 
it .VIil appear in pro* r, that the crown j aiil foi fivcial tilings 
winch vv^.re mver di>iie, and tlut there w'cie feveial fr.iuds emn- 
rn.ticd by the cwerfeeis and wc rkmcn . as for inflaoce, there 
*[2(1} were fix hundred half-bncks delivered in, ^ ami reckoned at 
tight hundred whole luicks ; and th.it when thefe ofhceis w'anted 
fru.t, tncy ordered the grocer to fend it, and then charged it as 
candle.^ burntiii carrying on the building ; therefoic, though there 
is an .iccountlettled with THt crow n, it is unreafonable it fhould 
conehidc the Dukej who 'S a llraiiger to 11, aifd is ifow become 
charj^eahlc in his own right. 

'"J hey who oppofed the plaintiff faid, that as to the officers, and 
particuiaily as to Sir John k^anhurgh.^ th.it by virtue of the deciec 
n.ade in i nh housi* of lords, the W'orkmcn who were employed 
b> him c.ughi to be p^'d by t-''e Duke from the nariireof the waiiaiit; 
aiic cli tiiiiily the fame leafon will oblige b'm to pay Sir 'John^ 
W'hn (mplc.^cc! them, iiiiUfs feme caule t.ni be fhewed why the 
WRiuru ihould be cflLiLluul to the workmen, and not to the ofliceis 

by 
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by whom they were employed. It is true, Sir John was an 
officer of the crOwn, and ^sfuch he received a conflant falary, but 
that will not oblige him to ferve every private man on that 
accoilnt, but rather to have a greater reward when he is employed 
by afubjeft; becaule, to be employed by the crown is I'uch an 
approbation of his merit, that he mud be edeemed in a fupeiior 
degree than others of the fume profcllion. It is true hkewife, 
*thirS/r Chtyiopher JP'rcn was a very great architect, and had 
no more than two hundred pounds a-ycar for ovcrfecing the 
building of tlie cathedral of St. Paul's^ but he lived in Lotidon,, iLiid 
had fcveral other works carrying on there at the fame time, whereas 
Sfr y^hn f^anjfurgh was expofed to ths fatigues of long juurnies to 
Weodjhck^ and at the expcncc to have conitant lodgings there. 

And as<o thtf worlkjnen, moft of tli^brgnmcnts of their Counfcl 
turned upon the hardlhip it W(>ijld be for them to come to a new 
account before a maftcr in chancery, for fo great a ium as it has 
coft for the building this houlc, and to produce voiicheis for every 
particular after f.idi a length of time. Beftdes, fcveral of ihe pre- 
fent defendants weie the vvidowr, children, and otlier reprefi-ntativcs 
of the deccafed workmen ; fo that it would be alinod impoffible for 
^liein to produce vouchers for the work done by thofc whom they 
leprelcnt, after fo long a-'i acquiefcencc under the Hated account, 
upon VIInch they might fo much lely as to make them remifs and 
^ negligent of fuch vouchers, th.it probably gieat p.ut of them might 
be lolt. 


Tm* 

DucHras oP 
Mar 

ROVGN 

again/i 

Sir JohH 
Vahrurgh 

AND OtHBAS. 
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* But THt Cou,RT, after enumerating fome of the great a£lions 
of the Lite iJukr of Alarlboi ougb^ who carried every-thing he 
undertook by the itiength of hiS gieat conduct and courage, 
DECRL'LD, that the oiJicers and workmen fliould come to an 
account before a maftcr, and iliat the Hated account fliouJd not 
Hand in the way. 


nLUchlnfon and Another np^alnjl Vincent. Cafe 13 , 

T HF plaintiff had a brother who, as it was fuggcHcd in the wiicre an exe- 
bill, died ft-ifed of a real eH.itc, and poficli’ed of a perfbnal cuter Iiath n» 
eftatc of great value, and by his l.iH will and teflament devifed 
faveial legacies to particular legatees, and made the def-ndant 
P'tncent executor, and dicd,againH whom the plaintiff and hisfiHer riftduum of the 
exhibited this bill to have the real eHatf*, and their diHnbutive pufonai eftate 
fharcs of the pcrfonal cHate, 01 of the iJiduary pait thueof after 
debts and legiKies paid. legacies pa-d. 

The defendant by his anfver fets forth, that the teftator, by his 
laH will, devifad a Icgscy of fifty poumls to his brother the now 5 * *»• 
plaintiff, but left nothing to the piaintiffliis filler j and that 
he made the defendant executor, butlefl no fpccihc L\)acy tohim j , p, 
fo he infills, that he as executor is cnluJcd to the r^lidue of the 3.Pr Wifjj.lyj. 
pcifonal tflate of which the tcHatoi dud paHeffed, and dwiiics that » Cnm n,g 

^ ( 3 ^ 7 ). 
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Trinity Term, 9. Geo. i. In Chancery. 

he was feifcd of any real edate, or, if he was, the defendant diP 
claims all manner of right to it. 

Thqpe who ARCUEDyi'r^/(rmr/^infided, that though tlie 
defendant is made foie executor by this will, wnich after a long 
Conted IS now edabliflicd, yet, as this Cafe is circumdanced, the 
defendant ought not to have the whole pcrfonal edate, but (hall be 
prefumed as a trudee for the next of kin of the tedator, unlefs it 
ran be diewcd that it was his intent his executor d^ould bavtTthe* 
whole. Now by this will it dands indifferent, whether the tedator 
intended the benefit fboulJ be cither for the defendanti who was his 
CYccutor, or for his next of kin ; but it is in proof, that he very 
often cxprefl'ed a gtcaC regard for his brother aud^his children; 
thciefure it cannot be prcl'umcd ho intended his edate for a 
dranser. • • , 

It was argued for the defen^itnt^ that nothing appears upon 
the f^ce of this will to induce the Court to intend the * defendant 
to be a trudee for the next of kin ; therefore the prefumptfon mud 
bv., that he intended the effatc for the defendant; and thcrugh there 
are few cafe*, in point, yet the reafon which governs foiiie other 
calcs of tile like nature may Iikcwile goverai this; but there is no 
calc to pteve, that an executor is a truflce barely by being appointed 
executor. And it may be fnmc realoif to induce the Court to 
denee in favour of the defendant, when it fhall be confidered what 
vad expeiicc he has already fudaincd in the contefl of this will; 
foi fiid, t’le plaintilf conteded it in DoJlcts-Commons and alter 
feiitencc theiefor the will he appealed to the delegates, where that 
fenUnee was adiimcd ; thcij he indidlcd fevirdiof the witnefles 
fo; [lerjury, who proved the will, and they wc'ieall acquitted, there 
bein^ no colourable proof againd them ; fo that having been de¬ 
feated at law, and in the Ip.iitual court, he now makes his lad 
attempt in chancery. 

Tiif CnuR"^. An executor has cc^t inly the whole :mk 1 entire 
rijihl to the tedator’s pcrfonal eliate both in law and in equity, 
unlefs upon the face of the taill it appeal, by fome indications, that 
the tedator intended to the contiaiy, as by giving him a fpecific 
legacy; for by Inch a dev ife it appeals, that he intended him no 
more. And tins was laid down aa a rule when jEt-FFRiEs was 
Ciiancellor, aiul with good reafon, and has been a danding rule in 
the court ever fiiice (with lome little variations and exceptions 
fi</m the ciicun dant cs of cafr s) to exclude the.exccutois. But 
the cxccifuir in the pri-fent c.ife having no fpecific legacy devifeil to 

h. m. It docs not appear but that the tcllatoi intended the whole 
pcrfonal •ell.Ltc to liiin {^a). 

Therefore this bill was diTmifTcd, but ivithout cods, upon con- . 
diiion the plaintid’ fhall not trouble the defendant with any faither 
dcrii.inds. 

(>;) Srr Rrtnit(.ilcl v Carelt IH.', ante, p ^ I'C'c th c.'f sonttiisfuhieAare 
I'- Jkroii V. Newton, anit. u ; corlti'kil , aiiri tlit cafe ol CUnncl «i», 

i. ot!.Cox’fcl'ter. Will jthcdit. Lewthwaiu, a. Vciiy, jun. 465. 

bpeiiccr 
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Spencer againfi Chafe. Ctfe 14. 

^ HIS was a bill exhiblud by the plaiiitifF againft the defendant, if buy from 
^ to have an ;^count of what was leally due to him, and to a minor, un. 

have a reconveyance of the eflate upon payment of the monev. orcomfian. 

' “s of diftiefi, 
tlic reverfion of 

The bill fets forth, that the defendant had impofed on the plain- ? 

• tiff-when underage, and had got feveral bargains made between 
them, which lie compelled the plaintiff to execute * fince he came died 
of age, and^iartlcularly a mortgage of a houfe in Ruffel-Streety and fell it again 
in Bloomfbury^ which the defendant now claims as an abiolute fale; *« a few days for 

and that he perfuaded the plaintiff to nyortgage other lands to him, *^e™uir* 

the defcndnnf, to fecure the repayment of fix hundred and forty wrcomperi^ 
pounds, when, Jn truth, he, the pl.iyitiff, never received above to account witb 
three hundred and twenty pounds of bim upon any account what- ^ 
foever. «"«• 


The^lcfendant by his anfwcr denies any truft of the houfe in 
Rujjel-Street^ but iiifilf^, that it was an abfolutc fale thereof to 
him i and as to the mortgage-money, he could not remember the 
feveral funis he had paid to the plaintiff, but affirmed that he had 
paid feveral fums to him, and difcharged feveral of his notes to other 
perfoi!s,but cannot tell when, or to whom fuch notes were pay¬ 
able, or wbo weie witiicffes to them, having cancelled them at the 
time he took this mortgage for his fecuiity; but that he had adually 
paid to the plaintiff one hundred and one pounds ten (liillings, and 
,lixty pounds more, and delivered a chaife to him, in all tothe value 
of two hundred p«ulids and upwards, but denies any impoficion on 
the plaintiff; and iiihi'ls, that he maybe allowed two hundred and 
ten pcTUnds thc.plaiiititf had of him, over and above the fix hundred 
andfiirty pounds feciiieJ by the mortgage, befides his charges and 
bills of fees and cxpcnces, as an attorney for the plaintiff, which 
were not yet made ujij^ hut niillls that tliey fhould be allowed on 
the account. 


It was argued for the plnintiff that from the nature of this 
tranfa^^hon he had a veiy h.ird cafe ; for it appeared in the caufe, 
that he was an attorney’s clerk, and being very extravagant, was 
encouraged, fuppoited, and fupplicd by the defendant in that way 
of living, he being another attorney in the ncighbouihood, and who 
knew the plaintiif was entitled to the faid houfe and lands w'liilff 
underage; ami having been fiipported in his extravagancies with 
feveral fmall fums of monc) at feveral times by the defendant, he 
threatened thisT young man, as foon as he came of age, to fend him 
to gaol if he dill not repay the money; and thereupon he; extorted 
from him both thib conveyance of the houfe in Rujfel-Streetf and 
the mortgage of his other land [a]. Now this houfe is very well 


{a) See StapletmSfcplcton, i AtV. C C 6;j Fox v. Macieth, 2. Brown 
JO. Ciow 1; 3 Blown C C C. C 4C0 Dungey v. Angove, 2. V«zey, 

120. Deloram v. Blown, 3. Blown jun. 504. 

tenanted, 



Trinity Term, g. Geo. i. In Chaiwcif#'^ 

Stillest tenanted, being a good houfe, and let for forty pounds pgr annum | 
and the plaintiff, whf> was entitled to the reverfion. after the death 
'C>AtB. qIj jjj-g bcini, fold It to thu defendant for a hundred 

pounds/who within a few days afterwards fold to one HuckJUy 
for twohundied pounds. 

r no 3 * mortgage-moneyi even the defendant cannot 

*■ (hew any particulars of money paid by him, more than the plaintiff 

has fet foith in his bill ) lb that he mull come to ap accountTfor * 
that money, and ought likeuife to account for the profits of the 
houfe in RuJ?l^Siri\'t, notwithllanding the pretended conveyance 
thereof Was made by him after he came of age, becaufe it was ex¬ 
torted from him in the manlier as alicady meniioneti^ ^ 


But as to that matter, 

It was ansxcfred Ly the Hi-fi ninht*s Ciunfe}^ that there was 
no colour to n'.ake him account for the profits of the houfe in 
Rufil-Srri’ct ; for though Huckjlcy gave him two hundred pounds 
for it in a little time after he, .the defendant, bought it of the 
j'i.iinnfr, yet that was a great deal more than the real value, it 
bt-i'ig bought for the coiivcnieiicy of the put chafer, whofe houfe 
v^as Loii:igui>u'', and that there was no colour to avoid the falj? 
tiu-rool, hi caiife there was no manner of proof that the plaintifT 
VV..S imn>.t«.J on circumvented. 

And as to the //<<»;•/*/">I’-wwv, there being a ciofs-bi’ll exhibited 
againft the pliintiff, he owns in his anfwei, that he had received 
fi.vi*r.il conl'diTiibli’ fums of the iLfcndant \ therefore if he, thoe 
defendant, fh.ill bo niaJe (ubjcoi to account, *anc it being very 
hard.to prove ever) partieul.T dilburfemcnt made by him in behalf 
and for the ufj ofthe jdaiMtid, it may be reafonabk* that he'lhould 
be cvan.ined upon in^eriogatorics, and that the defendant’s bill of 
coils, and all other his demands, may be brought into the account 
and allowed. • • 


If a father devife 
lauds to tiiilkes 
and thill heift 

until his Ton ;it 
tain the age nt 
twcniy-fivt, a 
dloitgagc made 
by the Ton when 
only twinty-one 
ia void. 


But upon reading the will of the plr.intifl’’s fath''r, which was his 
title to the nio.igagcil lands, it appeared to be a dcvife of the faid 
lands to ti u'.'tocs and their heirs, until the plaintiif came of the age 
of twenty-live years, and then in truft for him and the heirs of Ins 
body, remainder to the right hens of the father. 

And it appearing that the plaintiff w'as not of the age of twenty- 
five ycais when he executed this mcjrtgagc, but of the age of 
twenty-one jears, and no more, fo that expref“l)’ by &:s father’s 
will he was not to t:>k.e until four years after thi: mortgage was 
made, .. 


1'he Ce'i'RT was of opinion, that it was void in law ; for if it 
was a cuiitingeiit and ’.xecutory davife to the plaint iff. it is plain' 
he had no tide until the contingency fhouli^happen ; but if the 
eflate-tail was executed in him, then he might make a title by 
fuflciiiig a common recovery} but let it be either way, he was 

now 
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In Cbancci 



of agCi and ought to pay or fccurc what is juftly due to the Sr»»«iiia 
defendant. > 

* But as to flj/t fide of the houfe in RuffefStreety it was an im- 4^ r . '**i ' 
poHcion on the plaintifT, for the defendant bought it forlefs than ^ 
three years purchafe ; therefore he ought to make an allowance for 
what he fold it moie than hf' paid tor it to the plainiitF (a). 

•’ And the mortsaf^c was decreed ^o ftanJ as a fccuiity for what 
Aiould appear tobcjulBy due to the defendant, ( f which the mailer 
was to take|tn account, aiul that ttie plaintifriluulii have his coils 
to this time, to be deducted out of what ihall appear to be due to 
the defendant; and that upon payment theieof the defendant ihall 
reconvey. * 

But upon «on-p^ynicnt the plaintiff ihall fuftVr a common 
recovery for the defendant’s iveuiiu, and be foreclofed .iccording 
to his prayer in the ciofs-hili ; and li the deftnvl.uit is w illing to be 
at the charge, the plamtift' ihall fufter a reeoveiy immediately, 
left the defendant ihouiJ die bei?»rc what is due to him ilull be 
paid. 


(rj) FUinc T Mctics, I "VLin 4f*v 
ChtfUrfiL^d J.iiiftn, 2 12;; 

S C*. I. -Vlls, *^11 JiiniLS't 

2 . Lev ni. liiivttiM " Liiiti, 

38*;- Willis a. Jtimj?;.kn, 1 /vtl.. 7qi 
St inliojit ^r/ 2 \rU 2^1. iWl- 

win Roclitoi«\ I. 'A ill i;i 15 my 
m. BcaLc^ ; ' i C.iit 1,1311. '1 w Lvlton 


V' Oiilhllu I IN M Wms 310 Chrk- 

J‘in Minw.\, l\ti Wins 203. 

. I jf I 3 INti Wins 129^ 
-Ljtl'V'r 2 Sfr.i 01V Rar- 

If' - Vrinf 1 Linun O C 14.9. 

lii.iili'.ulL . tMi, 2 RinwnC. (J. 
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'UK pLAiNTirr, d//-. BntUy was defired fas fuggefted in the 
bill, but noi proviAl) by the l.ite Fmiof CV/<; «/;»'i'sji to ice his 
lady bulled ; and thcKupon the pl.iiiuiircn.iploycd an uiuicrtakci of 
funerals to bury the faid lady, expecting to be repaid what he il'ould 
lay out in the funeral cxpcnces by the dcfcndant*thc Eiol of Chtf~ 
tcrJicU^ to whom the Earl of Caernav^on had deviled llx tnoiifaiul 
pounds a-ycar, fiibjcdl to the p.iyment of his debts *, but he reltiliiig 
to pay the faid charges, the undertaker brought an ai^ion at law 
againft the now plaintiff, and rccoveied two hundicd and feventy 
pounds few this j}urial. 

Thereupon the plaintiff exhibited a bill in this court againft the 
defendant, to difcov* r affets in his hands of the Earl of Caeranr- 
z/aw’r eftate, and to fubjedt the fame to the payment of this money 
fur the burial of his lady. 

It appeared in this caufc, that there was a fettlement offpatate 
maintenance made fui this lady, and that (he had power to difpoib 
it by will; and that accoidingly flic made a will, and thcitby 
deviled fcvcral legacies to perfons therein mentioned, and confti> 
tpted the now plaintiff executor thereof* 

Voi.. IX. D But 


Thf eftate cf « 
bufl^afd jii the 
0# hi$ 
dcvifce iS iMble 
to the lunenti 
expen€€$ of tlie 
tcll-itor’s 
4 lihougl> ihe 
lived ap.iu froni 
himoD ajlyiru*c 
fnjirUitUKct^ 

S C* 2. Eq. Ab. 
151 4S; 
Ch.Caf. Si 
1. Vern 143, 
JO" 326 

2 Com Dij. 

“ Chancejiy** 
(i.M .7 h 
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* t i ^ ' f'*''' *' ' 1^ ,'" ^ 

j v' But it' was insisted for hinty that fettlcmt-nts ^ 

maintenance flvtll never extend to funeral charges j and 

had made a will, and the plaintiffexecutor, yet itap-ii.* 
■ peared file had given away more than flic had to lifpofe, 

* 

\ It w A' ^ M n for the Sefendunt^ that fince the plaintiff was made-, 

' executoj, and had of his own accord taken upon hnhfelf the burial 

of tlie tclfAri'., tjieic could be no reafoii to charge the defendant, 
for then. touKl be jio equitable charge on my Lod Caernarvon* 
cilatc in the defendant’s hand, unL-b the plamull* was 4<inred to 
cjverleeaiid take car. of this biitial of hislady. ^ 

And althfjugh tliac did not appear to be the cafe, yet bccaufethe 
plaintiil' look nothing of her cltate by being nude ex^-cuior, for flie 
gave away the whole in legacies, i r was i^fcreed, that the huf- 
band’s eflate is fubject b) law to pay the funeral *»vpcnccs' in bury¬ 
ing the v, thin.foie the piiiniifl* fli.dl be rcimbUifed out of 
Lord Cnm'Ufv.fj'i . ilate in t!u; defendant’s hands, together with 
his cofls at law, .nvd in this court. 

l^ui hisb'Il wis dilfiiUred with cofts, as far as it related to the 
liiideita'.i', uno e*.,'j made a paity to tins fuit. 


Cafe 16. 


T..i.\'!y I .awly. 


.1. CIR 

1 : e ^ ' Vi 


were i 

t'ed in nia'rnjc 
ontruiJccr,, V. ^ 
thar if tlic w.ie ^ 
furvivtd, t!.cn 


'jI-WC;*-' Y li’id 10* <- Sir Thomas, who bad ifTue 

j;'. I. L.’f n -w pi 'riit f\ul S/r P} ancU, upon 


n 


iii.c 01 'US fin. 7/ . ’ 0 , r.rthd fevcial lands on truftee?, 
irall !-ii the ho 1 6’.e 1'i‘Cind^, during his life, remainder to 
hisfon •S’o* 'I (^r lif* ; remainder to the lint and every other 

cnvtf tiw fon ard fo'^' ul .V r 'Jh:>mai in tail male, with a i/ij*’'-r to eifher of 
*’ thty w.rc wju-n in p jli'^ilirM, to make leafes of any pat t of the faid lands 

’ni^e iienly-cn* ytajs, or three lives; piovided, that if Lady • 
fe^'es, ayd L* fhould lurvivc Ft aucii iiud SiThomas her hpfband, 

yaneniaheVent then in truJi io permit It r to receive the rents and profits of thefc 
ptCKt lb,' that li.jids (ii.’ in,'’' hv hf*, as the fame were al that lime let. Sir Francis 
died, and Sa 7 /> 4 V/«.» ciUck 1 and let thofe lands at an advanced 
Idvanc'd^n-nt^ ^**'^^* Lajjly his w’itc received the faid rent during ' 

'1 7,* ,» ' her l.f . for feverai vu.'is, and made hcrwill, and the defendant ex- 

fiC.?. En Ab. I f 1 I J ^ 

ccutor intreof, anw «iicu. /i .. 


" And now the plaint/lf exhibited this bill as heir at law to Sirf' 

Tho'iias and Sir Ft anct > his grandfather, to have an account of the '• 
executor of the Lady Lavuly f the overplus of the rent feccivodby 
.. her m iur life-i'.mc, and what has been received by^hc faid execu-* 

'*■*# f 3'^ ] tor firue htr death, and that ir may '* be paid to him, for that he’ 
is c/iiirled to it as hen at law as afotefaid. 

The ikfc-ndant anfwers and fays, that il L-idy lanley received 
moret'^aii Ihe ought, itv»a-> abova fouite(.n vears lincc ; lo pleads 
. the jiotiite of Liht;tatie?!s ; aiiu if that fiiould not be allowed, then 

' he lays that he ha., not ajjits but what is futiicjcnt to aiifwer d‘ibts' 

of an higher fiTtuic aff-Cting the (.imc. 

w 





WAS DRCRERD tO RCCOUnt, ailtl that 
appear to have been received by Larly LawUy niorc than 
’ ;■ we ought to receive (beiiig the improved rent) ihall be paivl to the 
' plaintiff out of hey alTets ^ and what has been received by die cxe> 

. cutor Ance her death fhall be paid cut of his ailet<. 

^nd as to tho flaVtti' of Limitat '.oni^ the plea \va^ <hlaiIowed,be- 
- ' pauie the eftatc in hw v/as in tin.'lce'^. , 

♦ And the defendant was oiuorcd’to pay cofts. 

liitiwitcLS—S C. ■*.. Kq /V''r.7i. 






Statute ofLlmf^ 

no gooct’ 
pita, wbert: tU# 
cfi4te in 
Punb. 6 q. 


• * Carrlck and Otheis Enin'zton. 

♦T^HIS was a bill jexliihired by th<* nlaintifF-, Cir/ ;r>t and two 
* others, as heirs law to EuiVinSl Entu.tan ; and n. was to 
avoid and fet afide a convey nice fjbt.iiiicd by the defendant by baud, 
fuggefting, that tlic f.-id ktlwaul was a wealc man in his intelledh-*, 
and that he conveyed the lands, &c. to truifc..s and th nr heirs, m 
truft for Thomas Ernt.^ton^ forliTe*; rcmanider in trnlt lohisfiril 
and every other fon in tail male; iemainderu> Tf'^ilLtim llrnngton 
in like manner ; and all this in confideiation only of two hundred 
pounds ; An- which reafon it appealed to boa Iraud and impoJitioii 
on the (j\^Etlwatd. * 

T^'he defendant pleaded, that two of tho plaint!iTs are papifsj 
and confequently lidabled to biin^ this bill by ihcll.iture ii. & 12. 
mfVHl, 3, c. 4. lor that tncy t\mnoC take by defeent ftoni their 
anceftor ; and :i‘rVi il.eoil.ci plaintiH', tlureis nothing mthe calc 
but what may be l i d at Uwy%'iz, what was the coiifidciiatioii 
of this* con ve) at It e ; .aid it is plain, that the defendant Errmgton 
wa*- cigiitfcn )eai".of .'^e, and upwaids, w'hen the atorefaid ftatut* 
was made, coiil- qiienlly not witliiii the penalties; thcicfoieit ought 
to he tiiid at law, wJiethei tlie plainti/ls aie capable to recover, 
or the defendant capable to take by this conveyance ; for it is 
probable that it may apjie-ar, Edward had lomc other confideratioii 
* to make this convey.incc befidcs the two hundsed pounds therein 
'^'pAcntioned. 

' But admitting the firft limitation to Thomas is void, he being 
incapable to take bccaufe he was a papiji, yet the limitation over 
to fVilHam is good, and (hall veil immediately. 

But that wjs DENIED BY THE CouRT, for thc coiitrary was 
Settled in the Duchtjs of Hamilton's Caje (^), viz. that though the 
itril limitation is to a papift-, who is dilabled by the ftatute to take;. 


Cafe 17. V 

Wljcie pap!ft| 
ar.- not dirabkcl 
b/ the Aiitaelp 
ta 

c. 4 r> bring 
tiieir bill hi . 
equity. ‘ 

P 

S. C. Annally, , 
07- 

C. t, Eq. At{f. 
6 z-„ 634, 6 %$, 
S. C. 3. jBFCnvn 
C. 4in« 

S C. a. Peeri ' 
Wins. 361, 

S- C. Mu(hby^' 
8 . , ' 
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: CA*>TC)e b'lfot fuch avoid Umitation, foasthe remainderih^icnJB)04f‘^ 

'‘^*■'*^^9^^**^diatdjr vell> as if the firft was dead without ilTue. . ' ^ 

., eifatc is moi*. liktly to continue in a proteftant 

' , " family bv fupportixTg this conveyance than by dedroying it; for 

' ' Thomas Eningtant the papilf, is an r>ld man, and h;\sno iiTuc, but- 

IVilliamy who is the next in reinaiitder, is a proteitant. 


■ 

The C0UNSEt,y«r theplalntijf argiicd, lh.it it was proper for 
him to apply to this court, bccaisfe it was to difcpver a fraud, and'. 
for that the legal tllate was and <s in triilKes; fo he niil^ come into 
a court of equity to f t tlv* deed afidt. And if it is fet aflde, the 
, plaintiri's mull take as heir*> dt law to Exhciirtl\ for tbo'^gh two of , 
them are papifts, yet they were ab«we the age of etfrhteen years 
at die time this daiute was hinde, and toi VctufintIy«not Q.ibjedt to 
the penalties therein mentioned. But adiiii'Lcng they were all 
papidsj Juil incapable to take, yet certainly they are capable of 
coining into a cju.»-t of equity to fet alide any conveyance fraudu« 
leiitly obtained frorn their ancclk'^ ; and the rather, becaufe it may 
happen that the next of kin, who is a protedant, iiniy not be wil-' 
Jing to be at the expcnce of a fuit in clhincery for fuch a precarious 
intered as to receive the profits of an edate until the heir at lavi^ 
becomes a proteftant; fo that a fraudulent deed fliall carry the 
edatc. Bclidcs, it was fettled ni the cafe of Roficr v, Radiliff^a)^ 
that the heir at Jaw, though a papilt, is capable to take tlie inhe¬ 
ritance, for it is in him, though the next proteftant of kin has the 
pernancy of the piofits until the other becomes a proteJlant\ and 
the truft limited to fuppoit contingent remainders cannot he laid to 
be a tiuft (of a papij!, nor fhall the reniaindci>inan in this cafe 
take inaincdiatcly, ruppofing the^hmitation Thovuu to be void 
* r 3 .^ 1 to hnnltlf, becaufe he * was a papijl ; for if he Ihould take 
immediately, then this abfurdity would follows all the contin¬ 
gent remainders to the fbnsof Thomas would be void ; and it could 
Ijever be the intent of the donor, that JVillinm the remainder-man^ 
who gave no canficjeration, fliould immediately have the edate ; 
for all tl^e coiifideration moved from ThatiiaSi and the only co*>- ' 
ftderatiou mentioned in the deed is money, fo no other ih^ll be 
averred. 

There was no decree made, but a reference to A MAsTfiil j'* 
enquire what was the conlldcration of this deed, if any. ; * 

And as •for what was offered, that two of the plaindft^ were 
eighteen years old at the time of making the ftatute, and coiife- ^ 
qucnily out of the penalty, the Court was of opinion, that”.' 
they were out of the letter of the adl, but within the intent and ■' 
meaning uf it; for the lawmakers could never intend to put •' 
jnfants uf tender years in a worfe condition thanthofe who were of 

('*) po-)- Mod. 23. 2. £q Abr. 508. i. Br^iwnP. C. 450. 



^‘But be that as it will, the plaintiffs are proper tomake ’' CAii^ 
^’i^jdicatioh here as heirs at law to Edward Brringtan 


9, Filkmy 
zo. Much 


(а) See the cafc^erf Hill 

154. ft. Peer. Wins. 0. 

S 3 ®* 

( б ) The Gftufc came on to be heird, 
on rhe martti*s rcpoit, bffon Ki\o, 
£d»dCbaj»cciicr, on ilic i7ihot yinu n^6, 

, who declared, thSt the detd oi i.c'JtniMic 
ought to be tajlen co favt hec 1 liaudu- 
lentl]^obtained,(ccordin^ .ih wa^dcclaicd 
• by ftiiorder made by *Lord Macclis- 
ri«t1>*oni6th ya^r 1724, and didtliMC- 
fere DECREE, ftiat the faid fettleiricnt 
Ihculd be delivered up tc^lhc }.iaiunUd cj 
be cancelled j and^twas jclrrrJtothe 
mailer to Like an account of clit pirfitb 
ol the cftaie in queilion received by 
^^fcwx Errwgton fincc the dcathol ^nd 
Ibiingu^t^ difcouuting thtitoul wlirt 


reheard, and both the above orders of 
iCth 1724and lythyt/rc 1726 were 
rcvirfed, the lord GHANCvtt.oR de- 
clniingi that Ik faw no caufe tn fet afide 
tiie fell lament mack by EdivU^d Em mgtc>n^ 
*but that Thomas E/hrgtortf 10 whom m 
truit for htt a^as limited for his benefit, 
being a perfon profeiling the pupiili rcli* 
gion, die trull wa^ void by the flatute 
11. & 12 3 - ^ 4* snd that during his 

life tfie^ la.ntifiband thedc^fendantf^Arrs 
Erfl•gf.hJ\Ut L oljciTaof Edv^strdE^tnngWt^ 
v</r 11 intitlcd to the rents and piolits of the 
Litiff. fiointhe death of Et^^na^dErrarg^^ 
tun, and theiefoiL refer red ii to the mailer 
to nkc an account of the proArs of the 
eilitc received by T/.c/wjt EMtygtan fincc 
the cic-iih ot tL.jin/; and what the 


Cari^; 

ote 

BrrimoVi 


tvtli. L , filial W (AJWi 

was due co him tor princ:p.d and inte- ifealler fiiouid c-rt.fy to be rcnia iiing in 


fell on the three hond^, and the b' ndi 
to be delivered up ; and the fuiplui of 
^heproficb was to be divicTid into iout 
parts, gnd tlic coheirs of EJzctitJ Et > irw- 
ion wcie caU; oi them to have one toaich 
part j and tb.e icccivei ol tlv eilar*' 

, to accoji't before the nu t* 1, andpivtlie 
hioney into Ids hands ir UKj mni'mi, ai d 
delivcrpcir ifion of il.e cilate loihe fiid 
A Coheirs, and tiic tenants were to .ittoin 
and pay then rents aft-oKhngiy Hur on 
the 12th Nw^ttniu the caufe was ^ 


his Ijands, alter .ill juil tdlow^n .es, w^s 
U'i bt p^kI hy Jjjm to the coheirs of 
VJ7. to each a fourth 
p»»t thcieot , and the rtcemr wa^ alfo 
to aucouni and pi> th' rents in his hands 
in like pi'niiM , and he \sas hk^wife to 
dchsLi pu/r iPftn ot the til Jtc tethe faid 
coheus, .md the tensnts were loatlnin 
and paytlkii rent' to ihtm. And on an 
aj'»ptol to tile houfe of lords, the dicfct 
W4> afijimed* 



Savage a^ainft Fofter. Cafe ig. i 

* > 


M argaret SIVHTH being Icifcd of the lamls in qiieRion, Whei* 

upon her JTia''riage with PeUr Flaviil fettled the fame upon jenowin^-^^^ 
truftees and their heirs, to the ufe if the f.iid Peter Flaviil for life, own 
•tHen upon Margaret his intended wife forlife^ remainder^ after 
the death of the faid Peter and Margaret^ to the heirs of the fald 
Eetery on the body of the fiid Margaret to be begotten } remain- 
^fler to the right neirs of the £iid Margaret forevci.. 'The faid gainft 
EfUr and A^rgaret had ifliie only one daughter, the now defen- chaftr.;i ■ 

who was married to one Fo/Iert'^Peter Fla util died, and .' 

thenlits ^idow*married one Brewn^ by whom Qie had iillic one 
othfc pdaughter; and no more i which daughter being courted by one 
^WifliSmii but he refufing to marry her without fuch a fortune, 
which Margaret her mother was not able to give without break¬ 
ing through this fettlemcftt, conveyed the fiid U nds to the nforefaid 
WilUomi'i €sfr. ; and the defendant Mn^ Fejitr^ and her hufband, 
who knew that the lands were fettled on her in tail as aforefaid, 
fiiltcited her mother Margaret Brown to ncake a conveyance in 
AVour of the laid tViUiam^y and Were aifilling in carrying on the ' 

• ' D 3 ■ I marriage 



• ' 'j.' .Hi 


'J$AVA6S 




marriage between him jncl her half-fiftcr * Whcfeu]p 2 

thefatd Margaret cotiveycd thele lands» &c. to the ufe of berfeUf / 
for lifC) reni.iiiider to lyUUams and his heirs j ti^cn the marnaj^a'.' 
tookeffcvlt, and tifterwarJs ff'illmtns fold thefc lands to the plain-i*^> 
tilF Savaffey who entered and built an houfe thereon, ; 

And now Airs. Fojlery v/ho was the iTue in tail by virtue of thtf,'', 
fa'd il‘ttlein'‘nr, and eiiJeavnunng ti-* let it up aj^ainft the title of >«, 
the pKiiiitilf, who was the pmehafer, he exhil<.i«*d abilla^ainfl her ' 
to have his t'tlo ctt.ibli'hed il’.at 1 . trlr-sient I for that ihft 

haviiT' rill notiee of the piuc['..'r , :.;ii of her own tWe, ftie gave 
11 ,> r.olir: rti-'i<:of to {h» . ’l i fii-.-Mfo e ought not tevhe ' 

.It liltciU' no"’ t-o i.-ji'p M li 1’, i'’.on"li fne v.'.is a feme Xovert^ but - 

't .ij \’^ell as if flie was an 


CO 


iciii 


»cu I' 
c 
♦ 


ilijt die ih> 
jJlialU. 

a 

Ir w/t V'-TT •/'’.ir ihe d. u that two things' 

vix nei L'l 'X 1' .vi th’.' r'glit in lo/w, r r t'v . n.ui!re : the one iS) 
t.i.it ih- ! i:r 1“ M i\v iiistj!»\i title to i’\ lands ; and the other 

is, rhf.t l..‘ *' mal 11 proniotMig the j'lirchafc thereof • 


b ' 
woi 
lo I 


>j.>L 'iiXiM'. hii.i iiotn e of fn,.h tule ; for it 


'_i i>:* < « 

VI ( VM. I 

l!jf iiiLii 4 .. Kit 

!.■ t to t-l'.C ' 
hci fi{li.r'’. f 
::j on ’’/h.u tcims ; i.e. 

lilt was riu-ii a If; 

■ 

the phiiritiii not u e < 1 I 


.in 


ii 

h .-It. t. 


s r-' nx'-Miwiirv. if the*!' ne pern.iliion of him 
It ,‘i. i'i* A (wund tn 'll (o hind hre right. 

U ■' ii .1 , dtl ‘ndaiit kneW”'. 
I i »’ ’ ■ r'hi M , ehLnU'id Ihc was-' 

I . i.i i'. fc ' I >'W likowife that 


•. •;.i // 

n.io k'\-'. n tn. ( 


i>'t did not know 
*» it that man iagej 

. ';,*.‘iiil iier ’ nllia'i.! v.i” mC to h.ive given ■ 
'.rude; ihcK-Io-'c In ; fltall nof 

pr ji'ilic-'wni' ii u'li'/ii nothiiif.' to h'fv* li- i nMcnunceand the ’ 
Oj.tnc ot I'ns i- idv.^viit f.ir evei. ■ 


C/N 'IKI. .1. >irji }'i; 1 it V..I'- h'ri d- .•.* 1 , tln.t the two things.'? 
bt'fv 1. -t: I jit.oi ‘.! i'- It. >.h I'.iiH C’..111.1' I II CLflliry to havpl; 
r,lict in I les fi nos n .l. , ili oii-, ;h.u tp.'- patty (hould know^ 

iv-s owii*-.!ej -i.t' i.K* i.’Jii 1 ,’n.itlK ! b'. mltiumenfal 

rung on tii * pur. i<..l j by . ip ili«.r, Wiihowt. living him noticooi^ 
111 h title. 1 *^ 1^ I'l.o, l,(‘ ought to iip...iv h's. own iitk*^ 
idiiit i!y i.e intended in thit. cale, bccaule the dei^'ilkllttU 

ipj Cui‘.j‘\,. sif ;.‘ns de'jd of i.jtik merit j but it is’-itbl ncceilarvlm 
fhipcTf'i*' .ijtLr'..(l.-J fjoul'l he acii/c or inllrurheatal tfiatni 
on the I'fM' c'iTu.nt in eid -i toapiuci»afe { for * itthe j^rty-'iiiifiS 
his ip’ther,- c.iii be no danger that his right'Oluuld bOibnund 
by the pun-bafe, ht:c..ufc It was - in his power to help hitnfclf, 
givinj t '■ pincliui.r notice t-f fuch li'rht; and though ihisdcfui- 
uaPt V 1 ' f'We. ijvrrt^ yet it was a fraud m hci not to give the-, 
puriluif'.i in-t'cc of her ligut; and therefore it lhall bp'bpund for', 
ever; a.id rut lather, btcaufc the defeiivlant* folicited het,^^other^ 
to umke this convcy.inee in favour of fFi /i<w:s^ upon the, mar'ridlgtf'v 
ufhet Idfe., and for that.the plaintiff h.nh entered anil 
lands. ■. ^ " w J.. “s 

' 'Turn ' 



Jftv’Tft#.C ourt; Where there is *«' ()afol agreement made 
^atid the leflee, by vi* tue of fuch agreement,enters andbuUd?^ 

' thiis Court wiil eftabliUt it on the foot of fraud in the Icifor, not- 
witKilaiiding tlie ftatutc of Frauds, kc .; becaufc contiads exe-. 
Cuted in part arc not always within the liatutc, though cxecutoiy 
contradb are/tf). 


Now this bill is brought to bo relieved againft a fraud in the, ». 
defendant, ^ho would avfiil rhe'pKdniifPs title by an elder fettle- ** 
' ment, thoi^h Ihc w.is m-vy to, and aliiitiug in, cairying on the 
ferriage oniitn under whom the plaiiuiif claims, and never gave 
' Stay notice of her title to the purchafer. 


-Mm ^ ^ 

Now when anything in order to . purchafels publitly tr-inladled, *• 
and-a third perfon knowing tii-icof, and <..1 his own right to' the ” 
i-ilands intendrtl to purch dr-d, andT doth i.ot give the purchafer 
notice of fuch tight, he /hall never aftcrwaids be admitted to let 
up fuch right to avoid the purchafe; for it was an apparent fraud 
' in him not to give ncitice of his title to the intended purchafer 
and in fuch cafe nitancy or co^is-ture Ihidl be no excufe; for 
. though the law preferibes formal conveyances and allurances for 
the Tales and contrai.ls of infants and feme coveri^y which every 
’ perfon who contracts with them isprclumcd to know ; and if they 
do not take fuch conveyances as are neci li'ary, they arc to be 
blamed for their own carvIclTnefs, when they act wil/i their eye* 
open ; yet when their right is fecKi, and irit known to thepiir- 
chafer, but to themlelves,or to fudi others who will not give the 
purchafer notice of Inch light, fo that theic is no laches in him, ' 
this Court wiH* relieve againft th;^t right, if the perfon interefted 
will not give the purchafer nqtice of ir, knowing he is about to 
malcc the purchafe j neither is it neccflaty, tiiat fuch infjnt oi funt 
£eva t (hould be active in promoting the purchafe, if it appears, 
that they were fo privy to it that it could not be dons without theu' 
knowledge. 


* THtREFORE IT WAS DECREED, that tlic defendant IhouldV * 
‘ }evy a fine to the plaintiiF to extinguifh her n'glit to the lands tn^ 

' this fettlement, and that the pbinlift fhoultl have a perpetual 
. i,njuniftion to quiet his poirclfion ; and that if the defendant (hall 
fine quietly, and without delay, tlicn Che plaincifF (ball - 
'nocoftjt, otherwife he (hall pay colts. And the cafe of JVatU 
CrtffwtU (c^ was now remembered, where tenant tor ]ifcbor> 
^tOWC^jaiione]^, and bis fort, who was the next in remainder, and aa 

prockhurtl, i. Rro. Ch. Rep. 404. 
Whitchurch t.. Bevi?, Bro. Ch. Rep 
566. Reading v. Wilkes, 3. fiio. Ch* 

Rep. 4C0, 

\b) See Mocatta v. Murg.Vroyd* 
j Peer. Wms. 393, GocdtitJc r;. Mwr-i 
gan, 1.1 Term Rep 76a. Towle va ■ i 
Rand, ^ Brown’^ C. C 650. ^ 

(fj 9. yuiPr-'tbr 41^. 



See Pyke v. Williams, a. 'Vern. 
45J^. Lackey v. Lockey, Prcc. Chan. 
519. Floyd «. Buckland, %. Freeffl. 
a68. • , 6unter «. Halley, Ainb. 586. 
;Bait tf'Aylesford's Cafe, a Stra. 783. 

Davis, I ye'acy. Si. Taylor 
‘ e'.V.B^ch, j. Vezcy, *97, Potter v, 
. Fotter, I. V.eiey, 441. Ijacon v. Mer* 
' Atbns, 4. Whitebitad v- 


v>t 


infant^; 



'Savacx 

FOktER^ 


P^ Term;^ 9, Gm. .. Ttn « 

in^n^, wis a witnefs to the deed of mortgage ; this Coui^ 
relief on the foot of fraud, becaufe rhe infant did not giVO thc;.' 
mortgagee notice of his title. So in the cafe of one Ctfft (tfjy*. 
who was an infant, and clcilc to an attorney, and had a mortgage' 
on his mAifer’s cllate, and engroired a rubfequent mortgage thereof, 
to anothei, without giving notice that the eftate*was mortgaged!', 
iK'fore to him; and for that reafonhis mortgage was poftponed oil 
the foot of fraud . 

Not A, In the next fedions of pailiament, the defendant peti¬ 
tioned to appeal, OT to have a rehearing at the pciil tf cofls, and 
offered to levy a fine on that condition , but it was rcjvfled for not 


coining m time. 


(<j} CIcrc *t' EarJ of Bedford, 13 Vj- 
nti Abr 536 ' 

(^) Tint an infant vvbo !:> pi Ivy to or 
praAifch a fi uid ilf ill It iiound in the 
fa tie manmr js jl he iKuibeen adulCi fee 
Lvioy V NiUiulj-j a. kq, Abr. 4^9.^^ 


JJciivr* ff, CorflJey, f Brovvn*s.C. C. 
3^3 Jfii-'.vw AiHfy, 3.Atk. 607. } 
but it fc€ins« til t thiA rule is confined to'‘ 
futh aic voidable only, Saiidtifon 

Mail, y H Cl, Rep, 75. 


Cafe 19, 


Dowft; agahifi Rue. 


The fuhfcquent TjPON AN APPEAL from a dccrcc at THE RoLLs, the cafd 

mortgagee pi ay, ^ WaStllUb*. 
to redeem thd 

firil mortgage The defendant, j^/rr. whilft a fetw fcle lent a hundred 

upon payment to the mortgagor, who, for fccuriug the' repayment thereof, 

^'ndLg** made a mortgage of the lands to her, dated in Jpt il 1700. 

firfl ^moit^^Tee Afterwards the defendant married J/r. i?r/f’,'.vho being a fea- 
feu up^anot^r ^^''‘”'15 having a pcnfion or half-pay from the Govern' 

niortgagi: prior ment, proceeded in a voyage to ferve the Czat cj Mufivoy^ and 
to :hem all iDz- left a letter of attorney with his wife tp receive his pay as it fhould 
cried a become due. 

at law/whclhtr 

fUat mortgage Afterwards the mortgagor of thefe lands borrowed fix hundred' 

♦ Was executed ; pounds more of one Mary Sherlocky and for fecuring the repay- 

* mcnl thereof with intereR, he mortgaged the faid lands to her 

-^fvws^rfon deed, dated in Au^ujl 1701, which was a year after the niort^a** * 
!?4h c* ' for the one hundred pounds to the defendant Kuty who affigneij 

faid mortgage of a hundred pounds to another in her hufbaujd^i i 
fence, pretending fhc h:td a power fo to do, and produced'^ lettn^ 



Vezey, 571 
'W'Com. Dig* 
j« Chjnc«y’’ 

I, 


to the wifuy upon her aflignmcnt of the laid mortgage,. 

Then the plaintiff Do%vfey in right of his mother 
Sheilock, who had the fublequent mortgage for fix hundred-pounds, ' 
exhibited this bill againfl the defendant Rucy and the effiine^' 
have a fail account, and to have an afiignment of the priop jfiqi^* 
gage of one hundred pounds upon (iQixment of wlut fliall app^* tOiV 



diereon (0) : and the rather) becaufe the laid firft mort-' 
^^gee had idl the deeds and title of thoib lands which were left in 
her-polTeinon by the tnorigagor; fo that the plaintifF, who was the 
iublequeht mortgagee) might be eafily deceived. 


V. 



Rt' } ^ 1 f 


■t But now pending this bill) the defendant fet up another mort* 
sag&of thofe lands to them for fecuring the payment of two hun« 
dred pounds with iiitercft, which mortgage was dated the twenty- 
-• ^gbth of March 1700, about three weeks before the mortgage in 
Aprii for one hundred pounds; but it being denied by the plaintili^ 
' there was a Iccree made at tkk Rolls, that it fhould be tried at 
law, whether the deed dated the twenty* eighth of March lyoo 
' was executed^ from which deci ee the plaintifF now appeals, for 
. that it was too fliort; for if upon the tri.'il it IhoiiJd appear that 
filch deed wasjexecuted, yet the mon^y therein mentioned might 
' be paid irf part or in riic whole; thercfoic it fhould be dlreiflcd to 
" be tried in like manner, whether that money, or how much thereof, 
was paid. 


But it was insisted for tlft plaintiff'^ that this mortgage of 
* two hundred pounds fhould be fet alidc without a trial at law, be¬ 
caufe it appeared that {he mortgagor had a title to tliofc lands by 
teafe for tliirty-four years; and 111 the inoitgage dated in Marchy 
he rcifltes jt to be for thirty-eight years, fo that it is very unlikely 
he would mortgage it for four years longer than he liad in it; ana 
in April following he mortgaged it to the fame perfon for thirty 
^cars, to commence immediately; and this was very extraordinary 
jn the mortgagee to take a fecond mortgage of the fame lands for 
a {hotter date and*time than the iirfl:,^ when the money lent and fe- 
Cured by this fccond deed might jiave been bettei (ecured by in-> 
dorfing it on the mortgage dated in Alanh before. Belidcs, if a 
rubfequeiit term of the fume premifes was taken in April-, and to 
commence at the fimctime, that will be a furrendcr in point‘of 
law o this deed in Alajrch before. 


* It was admitted at thf Rolls, at the hearing this caufe, that 
i[f the deed in April had been to fecure a greater fum of money 
the deed in March., it might have been piefiTmed to have been 
^^uiiadc in fatisfadliion of the hrit fum ; but it may be as well pre- 
that^the mortgagor paid a hundred pounds of the two hun- 
and gave the fecond mortgage in April, fur the fe- 
'^i^ing 'the phythent of the other hundred pounds, and ncglefled to 

- ','jBi^d^) 'th6*<Iefendant was never in polTcfnon by virtue of this 
HAi^tgage dated in March, neither was the principal or any in* 
tereft d^anded in twenty years. 


r 

(a) 'SeV ' Wortley v. Blikhead, £. Vern. 8i. Btlchtcr Renford, 
a.fVjciity,' 571. Havvlbns v. Tayloi, 6 Brown P. RoKefon v. Da- 

9. VtfC, Twrmr it. Richmond, VKUdn, i. Broiivn C. C. 6j. 


But 
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''"'RIS!ty’‘l*en^,’ '9. Ged, t, fn 

But II WAS INSISTED for the defendant^ that no 
ought to be made in the decree at the Rolls, but only, thditit 
may be diredlcd to tr) if any part, &nd hoiV much of this tyifo 
hundred pounds paid * 

And iiiFtirupoN ii was decreed, that itihouldbe tried 
at Ixw, whether this deed wis c\>.cutcd, iiid if it was, then 
whetlitr‘the vvhol , 01 any p xrt, or how muen ot the money wa* 
paid. • *' 

* ( 

Mc)a^atrjl [he Lid) Tcnlnm. 

r • 

'TKISwiS \PITiIl \ pit II ud lO TIIF LoRD^flANCfeLLOll 
^ hy K po , il^ ^j^rindt tiic 1 1 au inhnt of the age gf 
levcn )i. IS tin vl him nik. n o it cf th , ift uj of his mother^ 
the deieiid int, bein^ A PAPibi, and to bo delivcicd to Serj ant 
BaneSf ind iiotlei inned b) the petitionei, ihiL he might be 
educated in t e | lOteP nt rJi^ion. 

It app td b^ fevcnl ifhd v ts icidv to be piod iced, that this 
intint w n itU 1 tti It ventv,tn hunJied pounds a-yeai, as taia it 
in til] in 1 1 II ] , aita tn^dut in lauonot the eltitefoi litckif 

hib fno j n h t’-ei • 

I-^ M vsisirn ft t t tntit n i^^ht be of very 

ill eoiifiqii net ti t tli e uc ton t Mb s tluP fliotild b 1 ft with 

a papiil, V ho 1 it 1 (hi tiie pii icij 1< oi th t leb^ on in ui m.. 

fant 1 1 t th 1 It* ft Ills ml nt 1 1 nli bui-bed, tl ithte 

exncfte I h tun r, to petitionei, cull tal ' cue to educate 
this cl 1 1 in tie piot lluit ri-hgioi, -ml i t 1 ve tnc education 
of It 13 his wife, who w s 1 papill , buL li I now dtid, and 

the gruulfatl ei, the j Li^oiier, e oil, ai lii thitrc Ion un¬ 
able to t ke the ^uit infliip en him , c d 1 eU ti t two of hiS 

ftiends in whom he rej t le J in ci 1 1 e cr 1 'e ic , 1 i to tvl om hiif 

adigned the guaidiudnip, i i^^ht h-ve tne eaueation oi thi> ma , 
fant. % 

^Ihercnjon iHi Cotri inquiicd whether thoie per£})i! 
were Willing to tike this enirge upc 11 tlieinlehes, undone oftiM 
VIZ 5 Tleant Bttt 1 , being picteiit, laid, that he had reeelvid;: 

vcral iavouis from Air, Reynolds^ the petitioner, snd thereforlj^. 

willing to lerve him in anything with which ^ould b(i eittifdlla ^ 

ed, and that if the Cc iit thought it ptoper, He would 
charge upon himff If * ^ 

But t c defendant, the Lady ’Ttnh'im^ did by hei Counlel oppoie 
the mil I ig any cider upon this petiiioA, ioi thit it appeared by 
the oatn of the hat I of LitJjield, then in com t (ivfio^as the 
godi ithc r of this infant), and by the oaths of levcral othyr petAins, 
that this lady had fo great a regaid to what her hufband m nil life¬ 
time defiled, as to the educatioii of this child, thatfhe ditched He 
iliould be baptized by a Dtitififter of thv church and 



Jte is conftandy attended by fucn a minlftrr, ever fiiice ‘ 
hadi'Wra capable of any inftrunion, and particularly he hath beeit 
t^ght the church cate^ifin. Belidcs, the petitioner deferyes 
very little favour as to this matter, bccaufc he having leventeen 
hundred pounds a<-yeur as aforefaid, was fo hard to his own fon • 
(the father of this infant) that he allowed him no more than forty . 
pounds ^year for his maintenance, and would never fcc.him tince 
his marriage^with the defendantj and had never fecn this infant^ 
his grandchVil, or defired to fee it; therefore it would be very hard 
to take a cllild from a mother, at the inilance of a grandfather^ 
who was foVery unkind to his own Ton, and to commit it to the 
care of llrangcrs (for he doth not dclu'c.the guardianlhip himfclf) ; 
and the rather, becaufe the mother is willing to give any fecurity 
the Court (hay approve, that this chijd fhali be educated In the 
proteftant religion, and that the Eati of Litchfield would be one 
of her fecurities; or otherwife, that this child might be delivered 
to that noble lord, or at leali: that he may be one of the guar¬ 
dians, and that Ihe may have the., liberty of feeing her own child» 
and not be deprived of that coiitforb which all other mothers na¬ 
turally enjoy. 

• 

' 1 'he Court. This lady has been married to two proteftants* 
and Aill continues a RonAan Catholic, and probably it is to her ho¬ 
nour fo to do, being convinced fhe is m the right; but lhougl|( 
her honour has got fo far the better of her principles, as to educate 
this child a protelbnit, accoidmg to the deliicof herhulbahd, yet 
it is to be feaied, that Ihe will always have fuch perfons about her v 
as may inltil thS principles of anudicr* religion in his mind, and # t 
make a wrong m> ■>rcflion on hi^ tender yeais. Belides, if this was * 
not to be feared, it might be more advantageous for the child to 
be under the care of foine other pci foils, and not of his mother^ 
who by her indulgence and fondntfs might do it an injury. 

Therefore it was oruerkd, that the child fhould be deli¬ 
vered to thofc perfoiis whom the grandfather, the petitioner, had , 
appointed to be gu.adians, but fo as the mother may fee him at 
.aiiy time. 

f, 'But THIS DECREE WAS REVER-OED in the hoiilc of lords, upon 

§ IC appeal of the Lady ‘Tcnhan\ and then; refolved, that thefo , 
iords' of her 'hufband on his d..ath-bcd, “ that he expeded his 
♦p'fedicr. the petitioner, would take care to fee this child edu- 
^ itat^In thi proteftant religion,” were a gooil ap^iiiutmcnt to 
griftidfather guardian. That the appointment of a guar¬ 
dian IS a bare power and triilf, and not alligiiable, as jt has been 
refolv^in the cafe of BedU v. Conjlablc (aj ; and about three years 
iincadil‘, the Duke e/ Beaufort*: Cafe (h), whofe fjtbci.haJ ap- 
pOihii^d'l^he ^ Ortwflilcf guardian ; but he being attainted of 
^igh tFsafon, anifto made, incapable, another guardian was ap- , 
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(^) 1. Peer Wms. 703. 
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pointed by a£t ot pailument^it being not to be done by anyodAe 
power. ^ 

Thereforf the petitioner, the grandfather, ordered to take 
the guardnnfhip up ni himiclf in perfon, for that he could not af* 
fignh us poviLi to another, and this iS agtceable to another de» 
crcc made in th^ houfu of lords, in the cafe' of Fqfiit i/, 
Denyon (a). 


•[43] 

Cafe 21. 


(d) 2 chin Rtp 237 See alfo and Mr Fonth^nque*! Fquity, z vd 
Rotbli Vt Canran, i. Vc^cy, i6o , 23 •, Hag Co lit 8> mtu. 


SrCCfl J* Cllgb. 

the Rcllf. 


A tong term of 'T^HE dfFFNDAVT being a /It t fole^ and poflefTed of a long 
^ar5\m wft- x \cais, aftei wards married with /A'. R who made an 

band"in^Jiht of to L. R for ten Vj^s; and in ioinc fhort time after, 

Ms Wife, ht hiving occifun tor moiic}, ne borrowed ic ot the faid L, R, the 
made an under undci'kilct, and coveninted that he would grant him another 
leafe for ten kalt ot the prc. iiifcs, to commence after the expiration of the fan} 
Tears,^upon )c\rs, «nd to Continue during the time he had any 

sityD^eleff(«] r*i;ht, &,l but died btfoie he midefuch fcrle. * L. ^,*tht. undef- 
covenanted to leilce, afllgnei his term of ten )cats to id ilfo all his right 

grant him an which he nid o) vrtue of this c jvenaut, and then B, B by his 
Mber leafoafter JeviLd the lame to the pluittifi Sited, who entered, aud 

taen liMS^ aid polleflel, and the tciin for tenV'-irs beii g,cxpiied, the noW'* 
ati- defendant (v/ho was plainti^ at law j brought an c(t,dtment; and 
nng the tune he theicupo 1 the pi untiff exhibited % bill to be cont.nuLd 111 the pof* 
had any nght, f flion ot tne lands, by virtu- of the faid covcnint, and that the 
died befwE Court might declare he hid a right undent, and giant an iniunc- 
*Icare.o.carED pfoccediftgs at law. 

^difcJi^Min The tlefendint demurred to the bill, fuggefting, that if there 
the tcim in any fuch covenant, it was only a bare agreenu. nt between the^ 
ifqiiity. parties, and refted m covenant, whicn Could only charge tht ex-* 

“SC.a. BqAb centers or adminiifrators ot the covenantor, and tliat the claiiiis 
jy. neither as executor or adtniniftiacor, but by virtue of that right* 

which the had paramount that of her huiband (^a) i and theciaroikt 
intiftcd chat this bill might bedifiniiTed with cous* 

But the Counsel /ir the plaintiff zr^cA, t^jat diiscoveihint 
was a good difpolition oi this term in equity, and that ib^^s nqt 
prayed in tm bill, that the defendant (hould be obliged to carlFy^ilj^ 
covenantnnto execution, but that the Court would dcclate it to 
be a good difpoiiiionofthe term in equity, and thereupon togrant 
an injunction a^atuft the defendant. 


(tf) 32 Utr ^ c 23 Co Lit 326 
33 1 KolL Abi 343 8^2 Hob 


261 a Com bg <« Baron and Feme'* 




9* ®co* f.Ih Cfiiinc^ryi: 

'* ' ' ' ‘ ■ •■ /^ 

^^\jftH:D,AC^OlipiNGLY IT WAS DECREED at the Rolls, that this' 

^jSoWiiiint iwite a good difpontion of the faidtenn in equity, becaufc 
*'dte huiband bad a power tf> diifpofe it; and that the covenant was 
•/(tch t lien as bouild the right, in whole hands foever it went (a). 


'®n 4 | 

CiAeif.’lv 


C*) Grate v. Locroft, Cro, EHz. 187. 
'ilarbin Bat ton, Moor, ^95. Anony- 
moua, Poph. 4. Norden v. Lovttr, 
•j, Freem. 44a. i. £q. Abr. 240. 


a. Jones, 88. 2 I.cv. 189 Oglander 
V ballon, i Vern. s-jS. 1. Ltj. Abr. 
6 ^. • 


• Anonymous. Cafe 21,,’ 

A 1F*EME*S©LE being poflefled of* a*tcrm for years, married The liufband ■ 
R. who was afterw’aiils divorced *5 men/<i et thoro, and polTcired of a 
Cbe had alimony*aX\o^d to I'upport hcr.J *7 of 

• ll.b wife, WAS 

And now the hulband intending to fell this term, her Counfel dtvoretd ^ 

moved for an injunction. *“• 

anjundion was 


Which TffE Court denied ‘r.rft to grant (n), becaiife the he be- 

reparation tf menfa et thorod\A not deftroy the marriage, for the 
parties were ftill hufband and wife: now fuppoliiig the hufband 
hSd been entitled to this term in lus own right before marriage, 
and afterwaids had been dfvoiced from his wife, and fhe had ali¬ 
mony allowed, this Com t would never* havcgriuiied an injun£lion • 
tohinder him from felling ; and certainly, whilfl; I he marriage con> 
tinues, he has the fanic power to difpofe the tciiufAj, which he 
bus ill right of his wife, as he h.id if it had been m his own 
right. 


£44] 


' Butter Couqfcl ftill prefling fdran injunftion, fo that the me¬ 
rits of the caufc might come before the Court, and inlilHng very 
muen on the hardlhip of the cafe, and that the wife could have no 
iremedy if this term was fold j 

s' The Court granted an injunc'lion; for though the marriage 
‘continues notwithftanding the divorce, yet the hulLand does no- 
:thing RS hufband, nor the wife as wife. * 


Milner v, Colmer, a Peer. 
641. Fiuer «. I‘it7ii, a Atk. 
*1^4.'' Diirmlock V. A^fcinfoa, Brown's 

fi- ?• . 


(A) Co. Lit. 46. 351. Hob. 3. in 
jnai5 I. "Vent. 7 i8. 2. Cafes inCb. 
73 2. Vem. 270. 3. Atk. 43S- 

3. Wiif. ^77. 
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Th,c Ninth of George the Fir ft. 
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LtI OR E 


The Barons of the Exchequer, 

A T 

Serjeants Inn Hall. 


Sir James Montague, Kuf. Ckic/ Ba*’on. 

Robert Rsice, E/q. 1 

S/r Francis Page, ICnt, ’ I Barons, 

Sir Jeftivy Gilbert, /G/Z, j 



The Executors of Dcvallar agaUft fTerring. Cafe 23 * ■ 

^NE Smith, who w,is proprietor of an awruity ticket in one Troveii 
‘ of the public fund'!, fold it to irhite, who fold it to not he again^ 
DevaUar^ a linglc man, who made tile plaintiffs his ex- 
tutor's, and died. holder of an 

^ The pluintifF^ coming to his houfe after his death, found one of had beenJotlj)jr, 
Kis ferutores opened, which they fufpedted to be done by one ' 

his maii-ferviint, by the contrivance ol the fcrvartt-inaid ; pMttor, iffueft 
they being the only perions in the houfe, and aie ffnee inter- ticket has beenl^, 
Inarried. riguiarJy trana-, 

feired to {u^\ 

upon examining Fbe books of account, the plaintifl*s found an holder purAtai^. 
^htry madoof an unnutty ticket bought of IVhiu on fuch a day, 



Th» 

CxxcuTexs 

or 

Dx'vAjuthM. 

sgaifijt 

IlsitXlllC. 
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Evidcncv. 
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which was a little before his death ; and that ticket being, 
loft, the plaintifts advertifed it in the public papers, with a promHe' 
of a reward to any perfon who fhould {iroduce it, and to ftop it. 
before it pafTed the ofHce. But this advertifcmeiH being not made 
till about two months after the teftator’s death, the ticket was fbld 
before tiiat time in Exchanj^e-Alleys and pafl'cd through fevcral 
hands until it came to the defendant Herring, who purchafed it for 
a valuable coniidcration, and hud it transferred at the office to 
himfelf as from Smith, the hr A proprietor, whofe ifame was en* 
dorfed; and a blank fpace left m'cr it to All up the iimorfemeiit as 
ufual j all which was done before the advertifementt • 

* I'hc plaintiffs (the executors), knowing this tjclgst to bd in 
the poircflioii of the defendant Hen mg, brought an a£tion of/rai/rr 
againli linn. 

At the trial they were nonfuilcd, becaufc the dch-'iidant having 
a transfer from Smith, the firft proprietor, and counter-fiirned in 
the office, he had thereby a prcigricty, and no other perfon could 
have a le<i,.'l right to it [a) j^for the Hatute 11. & 12. Ann. c. 9. 
by whicli thefe annuity tickets were created, or the fund for the 
fiinc, exprcfsly provides, “ that every transfier of th<;fe tickets fhall 

bi filled up and coiinter-figni'd at the office, and an entry kepi 
“ of.vciy afligiiinent, or transfer, with tlie names of <hc paitics 
“ coiitrailhng for the fame.” 

And it being a qiicfiion at this trial, Whether any evidence 
ought to be admitted of the light lo this iKkei, cl.umed by any 
perfon who had not complied with this iiatute^,..gauiU the light 
of him who had complied ? * ^ 

It WASitui.r-D by thr Court, that it ought Tiotj ancTthero- 
upon the plaintiffs were nonfmtfd. 


Trinity Vacatio 



If a ftatute on Afterwards the executors exhibited a bill in the exchequer, 
which awMity jjj which they fet forth the death of the leftaior, the entry of this 
arei u«, his books, and all the aforefaid matter, and that fuch 

*• wrvtiansifei tickets are confidently fold in Kxchamje-aj.lfy without indor- 
of fuch tjc- fing any transfer, but only the name of the full proprietor; and 
kets Hull be that fuch which have not transfers indorfed, fell better thin thoie 
«*^*u**iwfi md indorfenieiits; and that it is the common 

« pi'«i<^bce never to make any indorfeinent over the firft proprietor’s 

3 purtlMfer of fnch lickrf, who mplcdts to cojnjjl/ with fuch djred>ion, cannot, on loHn^ 
tickity he nlicvcd in r q_i j rv ag.rnil a bu^ai fat iioldcr of it, who lia& complied wltt^dic (tiicflioni 
•f the aft. * 


[j) See the cafe of Power Wells, 
Cowp ? 19’ that m ordtr to fupport an 
aftion ot trover, propir|y Jii tin* j l.iintj/F 
is tfltiitidly necfffaryj and thertfore 
where ciu plain^ff exchanged a houfe* 
with the dclcpdint and p.ivt pu^t^lion 
of It, It wa^ held tlbit TRovni would not 
lie to rtrover it b^cK -igain, ilthou^htZ.e 
trfTchangc was uf/m - by tlic tx- 


chanpc the piopercy was gone out of the 
pl.iintjtr. See alio Colfton v Woolfton, 
Hull N P.35. Pkins V. Smith, Rayni* 
^',6. V\ j. telwll 'if. Squire, 3. Mod. ^76^ ■ 
Milln T- Kact, iDuir45z. Anony¬ 
mous, 1. Sail' 3 z<i Gr«tnt t*, Vaughan, 
3. Duir TC16. Peacock Khodcr^ 

Dciigl (113, 
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prii'm<?^Scati<Snj 9.Ceo;i- At Bjstj^nts Inn HaU 5 ' 

pc ” *' ‘ > 

^ame*whUft thefi* tickef; arc in agitation, nor until they come into 
the*hand 86 ffucli pcrhms who intend to kot-p them; forifev'*iy 
‘.transfer fliould indorfc?!, the tickets would be I'o full of thcai, 

'(hat they could be no longer transfciable. 

‘Therefore it was infilled, that the not indorfing the transfer, 

,lhould nor, in equity, ^)^eJlld^Cl' ih- plainliliV, it being tlie conllanC 
method of aihgmng I'uv'h tickets,_ ii< it to iiidoife the transfer as 
aforufaid. 

f . . 

The defendant b\ li!>. C’oiinfel infixed, that he purchafed this 
^ ticket ar et litarkct-1,lie, .ii id/'«//.’//../' fora valuable conlidcration ' 

. Ul -alley, without any toviq cy fiaiid ; and t!iat be had 

complied th.. ll.itute (f/). and tilled up an inJorfement, which. 

, was proved by tme, Alutk y abroker^ of whom he bought this 
. ticket; iftul tneictoiv, it uas iniilled,* that this bill might be dif- 
tmllid witii colls, as having no «.quiiy againll the def..ndanc, and 
for tiiat the plaintiffs had already bei n defeated at law. 

^ If nriNG cHji-CTTK ag.ital^ leading the depofilions of ^ 
Ahuioy^ f.ii rhoiigh he is a looker, and as iiii h might be a wilncfs; 
yet it app -Mis by liis own depoluion, that in tins cafe he did not act 
af a hrokei, hut told tlie ticket in his own light; and becaufc the 
defeiuJ.iiit ni.'v have lome Jem. lul .ip.'.nlt him, if the plainufl's 
ihonldii'.* Ill 111 tins lint, iheicfoie he oii.‘,ht n*a to be an evidence 
for the dcLiidant, lui that in conleqncixi. might be to difcharge 
himfelf. 


• liut THK Coour was cf opinion, that his depofitlons fhould 
be rc.ul ; (oi ilioTi'di ins evidence mvght not be admitted before a 
jury of fti'chol li 1 s, for the jcvdon hi.foie-mentioned ; yet this 
Coiiit arc piolif. judg*-!* what flief* or weight ougiit to be laid 


on It. 


If purchafii ! 
an annuity .tie- 
kit and loTe it,", 
and S. being ■ 
alloyed a • 
bftker ib ^ 
ehaugt-aU^t iiiiliV 
it to on a jftf 

(« tfuty bieil^" 
brought by .4k 
ngainA €. Cb* 
depolition of iX'" 
may be read ia 
e/idcnce. 


Audjifti'r rcad'ng the anfwcr, and ALulc/i evidence confirm- 
■ ing it in every thing, , 

The Chief JIahok and Barcn Gii.kprt were of opinion, 

' 'Ibrtt the bill ought to be dilniiile<l; for ihit every purchaler of 
fuch tickets who keeps them open after the purchafe, without 
' filling them up with an indorfcmcnt and transfer accoiding to the 
fiatutc, keeps ilicm at his own iifipic or pen!; and if (hey come 
afterwards into the hands ol a lli.mgcT jiile-t and for a va¬ 
luable confideration, who gets a tiausftr indoifed as diicdicd by 
therflatute, he hath an ablulute right to them, both in law and ia 
..equity. 

And Barm Gilbert held, tint whatever the Court might do, 
if the caufe was open, and c.imc bitore ihrni without a trial at 
* law i yet there could be no equity now to let aiiJc the nonftiity 

« 

(«) Cook V. Bamiiild, i Chan. ziS. BLdck •</, EUdi^, i. Fq CaOis 

Abr. 

Vox,* IX. £ bccaufe 
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bccuufc that would be an adniiiuncc that the defendant hadalej^ 
right. , , ■ : 


Tiiji'Curn wu"? hkewife for difminftig the bill. It W 

true, if the teil.TL<>r Dci^alhtr^ when he purchafed this ticket* had 
procured a trau^^cr to himfolf, and thereby had a legal right to it| 
in Inch Q.ifc, if after his death the defendant had purchafed it of A 
Itr.in^'er, without jicqu.iinting his executors (theplaintiffs) there¬ 
with, they might have fonic equity on their fide, beCaufe the name 
ol t!’eii tcibit”!' w.»s iiidoifcd on the ticket, and by tliat means the 
ciJeiidanl might have been fuic who was the ownpr of it, and 
who had the powei to traps^jrr it to him ; yet as this cafe is» thjpre 
««»iiid he no negligencL hi the purchafer, for he boagiit it for Si 
t diiahle c«nifi(LratU)n, and had done i -rv, thing nccefTary to 
el'iihlifh his ri:!:’nr, and coiitl not know that J:hi. pliintifF-’s leftator 
li.> i any light to this ticket, becaufe tbcie was no tiansfer indorfed 
to^ him ; theielorc by keeping it open without any tiansfer, he 
ktpt it at his own in'que for any man to fill up, who came to the 
piidifilon honclUy, and withOutYraud; fo that this bill ought to be 
diiiinded. 


Jieirv! 1’ricf. ditTiicd in opinion, and ar) 2 ;ued from the hardfliip 
rf the cafe; and thit the drteiidant fhoiild have taken carvkwhen 
he bought this ticket of whom he bought it, chK-iSally fince 
jW.nlyy the fellci, h.u! no tiansler to liimle!l, but only the bare 
poirdlion, and lince the nani? of S/nich, the fuff proprietor, 
WMi indoil’ed, he might have been informed whofe ticket 
it was he ih ii hong!’*, 'i'nat it was a haul rub on both Tides^ 
it was h.nd I'lr fh. Miami,-Ks (the c\ccutors) thut they (hould 
l'>i'‘ tin ;r I! f’.r, b' s.i'., tiie»7 did not know’ it foon enough ^o ad- 
y( rule ft ; ai d i: a *oi the dcfenilant to !ofe the benefit of hi» 

pincliale. He nut tii * • .in of a p/ 'imijjor', nou^ which, if indorfed 
<nJ aftei vv.ifdb Ifd!, .,f,J palled in way oi tiade to a third perfony 
ti,r .1 valu..bie conlidi ration , vet rhe indi ’lee niiHit briiii an ac- 
til >1 of TKow It for tn, ir to aganMc taethnd juilon; which THE 
t' l {}.R B did not d'Mi}' (a). 

'I'heTonpon it w'as propofed bv TJar‘eu Pbtcf, that this ticket 
fh oiiUl be UiMoed between the CuiitcnJing paitics^ but that 


♦"ot agreed to - 


And at hill THi- n.,:jKr took tini« farther to confider until 

next AI,i> ai imu'. 'ItTn:, ^ 


'a' Par f-v I' r"ni‘^ C « 
ft*.. .M I’l r ■: Pl.t, i 


,3 ^bfcw. Cr pt 1* Viug]rfin,*i Block Rep. 48^, 
M' 7 44t. Pciiccck 9 Hhodet, Dougl. 413. 
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VACATION, 

The Ninth of George the Firft, • 

I N 

The Yciir • 

nr FoKT. 

» 

t 

Sir tlillip YorivC, K»t. Attorney Cc^ieraL 
Sir Clement Wcarg, Knt, Solicit'^' Gt’urKii^ 


,Vcrnon Bcnioii, 

T I^IS w'asa c:ifc referred to tAe Attoiinev and SoEiriToH 
General by the king and council for then .uivici-, 
whether it w,s'. reaibrtable foi the king to icvoki* a Ji^^n 
manualpriv ^gianted KoSit 'JJ'n Frjftir^ m liuff foi tlie 
defendant Benfon^ the (ante being obtained by furpwiie (w;>s lug- 
gefted in the plauitiflS petition) and without a full aiivl due in- 
jformation. 

The cafe was thus: 

Ohnel Fernon, father of the petitioner Mdry PWmn, and great 
unde of the other petitioner Captain Ftrnon, was a true royalilt 
in the civil wars, and fold his cllate to rail'c a icgimcnt for the 
fervice of thq king^ and afterwards ferved him in his exile. After 
the king was reftored, he granted to the f.ud Colonel t'erhon ccr- 
t^n lands in Cloontarfe in Ireland, now of the vrIuc offeven hun¬ 
dred pounds per annum \ and likewifc, in confideration of Ins faid 
ferVices to the crown, uiul of Ins giving the king all * that land on 
which the fort of Sheernefs then flood, and alio of fevcii thouland 
pounds in money, the king by letters patent granted to him, and 
to Rupert Brown, tl?e honour, manor, and forefl of fyeedho'd 
in fee. Before this grant made to Colonel Vernon, he was polRllcd 
of foiqe of the offices in the faid forefl for a long term of years 

£ % then 


C ifc 114. 

A M^N MA* 
Ml nuiioun* 
ier!i/r<.<l by the 
I rji cf tK rffw-* 
Ju' \o ror hy rf 

fiut 
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Trinity Vacation, 5. Geo. i. Before the Attoi"!!^®^^^ 

then to come, by virtue of n grant nude thereof to the 
Ormond and Earl of Chr/lerfield^ in truft for him, &C. 
grant of this ftndl, as afouTaid, being apprehended l>y fi»me ■pjE|P^''“{;|j 
fons at court to he v-1/ exceiUve, there was fonie intention to 
vokc it; but it not ‘o. iiig done m the life-timc of that king, his 
brother and lacxjfloi, fii/r:s the Sw^/ul, having the like intention,; 
ii bill w.is exhibited a'-aiott ’’he li.d CgI'.icI Vernon and Rupett' ■ 
Jirozv.'i ; and upon i fud h' of I'v* caufe before JliFFERlJSS,* 
Lord Uhhiceilor^.vWiX^v by tin i C'lUf h Jusxff Es andCuiEI^, \ 
Baron, it vv.is (R’cr* •<!, th «t i i i "■ Icttois patent ihould be va¬ 
cated, bwiiig ohicUiK’d by a yr.'K i ’niojirion on the king in the 
value nt this tored, wtSi^Ii .n- iIi* veiy words of the<daCfec»- 
(Inl.ncl l'\‘rn<i i iutv.i»h:i:>' M ‘o the houfc of lords from this 

I • b > 

•Iccive, r<on vjtcrswill tis ^ lul 11^0.1 the acceflion of King^ 

If'iihi.t'i to the crt'wn, it* v.ts ibo-iLht ivst e-•^eJlicnt'to reft his 
right to this i'>r^ft cn tii.f d‘•t'r^f ; therefore an ait of parliament 
palled to vcli ill's to a:u .jI the tights and members thereof in - 
i!ic crown, uol od/app. .••iMgyi tli.it lelHons r.f parliament to claint 
.my light , ( . j ;<■/ h.td il','or to the Icafcs he had in the laidT^' 
olhtes, or oi rh/.* i .nds on \riui.h the I'ott of Sheernefs was built, - 

of the faid*fJ'(//<?;;t’/ being all Roman . 

to.ik care of himfelf, by ojitaining 
11'^ right; and by a cltiufe therein, ■ 
id \\ hai-debt HMs due to him from 
I'lnbei ill the laid foreft, to be 
1: king Ih' old appoint i and that he 
at hi. hadjiom Cahnel Vernon^ 

:s ilic king by i^us fign manual or ^ 
pro y fed fhoold at a.iy ine* appoint to recover thy fame.’* 
And R^fj-ert ht’Ki j ’■t.,.iy pud the diht due to liiin by the faie of 
tniib'. I'lis dibi, wbuii V..Is r»j;''.n,,l!y (\\\c Colonel I'crmn^ ' 
reii'i m.'.il 1:1 th. erov.i-. ' 'i hen'ipon the late queen granted A, 
ri’,\s .sru ■, to one of hcT otilcer". io*ret(iver this debt for her 
’.lie, and pctit'ori r .1'/./. ,• I' hniii'.^ iii like indniier pe¬ 
titioned her mnii’.'h asnr,,v, and that petition iKing referred to ' 
the lords of ii-T urn t iiincil, they reprefeiited the petitioner' . 
to line queen a*, an o'.ject ct her chanty. 


;h. Ill .rs a:'ul n i'"'}! ntat-v v 

c; 
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he ih.'/'i’ii be p.; 

\( 

Cdcivl! j. 

, h^v la! j or 


ft t ciit by 

i'‘ih perfons .is t 

cc 

fhi'iild af" 

:u o\ t: l.n h kcii 


to fui h iiL 

. fcM «r j eru*;s 


But the L?". en dving In f.jre anything more was done purfuant to 
the laid pi'v) leal, tlio dibtdue from L'.’AouelVernon ftill remained 
in the tiov n b) v.itue of the ilatule afoiclaid , and thereupon the ‘ 
dc fend.uit A’t 'j'j'i ubtuiTicd this lion manual, to« 5 /’r John Fr^ar^tOi - 
recover this dvbt in truft for the laid BenJon\ aivi likcwife another 
fign manual r.'citMi^^ the lirft, and commanding Rup/rt ISrown'lO 
deln'er to i':.'* 'fihn Ety/ir all the fccinities he had from Colontl 
P'cr.ion^ and to ailr^n them to Sir 'John^ which was accordingly 
done by an alhgiimcnt of ajudgmei’t of three thoufand five huh- * 
dred pounds ui Irehtnd^ which affccled hiG cft.ite in Cloonturfe^ 
which judgment was revived; and the petitioner Mary Vernon' 
fued to an outlawry there, and a jliteJlicias was brought againft 

Captain 



Vacatidni’ 9,. Geo. i. Before the Attorney Gehl 

*/^fit6iA. permit, the other petitioner, who was the next m rctnain- 
^jai^ilFteVs.an eflrate-tail in the petitioner Ma>y, by virtue of -a fet- 
4'!.^e^‘nt made by Colonel turnon (the faid vI-/<//y'bc*ing now above 
(-"'“jfifty jrcars oW, ana without ifluc); thereupon this petition wasi 
j:.^e*hiWtedrruggclting the matte: above mentioned, and iliat the 
' .kin^'was furpriftaJ in the gianting this fign manual, and not duly 
(^' informed of the ment*: and fervices of Colonel f^ernon^ or .of that, 
(’ieqiiiltable demand he might have o;*rheciown, for the land on 
which the for^hf Sheet nefs was bnili, or of rhofe icims foi years 
' ■‘(lill fubfifling of, aftd in thofe offices whicJi he had ui U'lwlwsoJ 


Vx«v«{| 

sganrj^ 


Aftd’this.petition being refencil ft)'xh’F Aftokney am] 
t)R Cjenfrai. fi)!' ihcir opiniiin, wheihn it was rcafiui-* 
■ ■'able foi tin; king* to rtvi.kc this lign mjiiui.i) and pi ivy lignet u* 
Sir John Fryar^ as obtained by luipiilc, and withoutduc'^ infor^P 
; mation, as afoiefaid ; 


It was argued hihuJf ')f pf/ir, that it wa«agrc.it 

i haidflijp that the heirs of Qil'jn.l / i / /if* > fhould be depnved of tliofc 

equitable demands t.'ity hiid on Tiu cKoa n, lor the lands on 

wjiich the Fait of Shteifnjs was built, and < 1 t.'ie light winch they 

had to jo>il< ■> I'^r yeais j i ilii. ojln m t'U'* lorelij and to h>tv'c 

no manner lati->fai Lion l*r the iaiiic, nr l,u any pu: thdvof; 

and that as ir y. very pKjb'iblc, if the king had he- n informed of tliefc 

* demands at the tiin“ he granted this su.M in'UAI , he would * f ?0 

not have granted n, fo it js realimahle loi him to icvoke it, now 

he is fully ap|)iiKd <-i im- faiil de-nainh [ti). IJefiJe-^, this sign 

M'\NUAr. ill ver p.oied thiou-'h the offices .o it ought to have done, 

for thege is no ciip\ tl’creof in the *dliie of the fetrct.iiy of flatc, 

pr in the office o'! :ho lords of the tiealun, and thetefore not duly 

ifl'ucd; and it would he of dangerous roiiietpience, if thetreafure 

of the crown conk! be difpnfed by a fign niiiual, wuhout being 

countw’rJ'fgned by the loiris of the tre.ifury, or fome othei officers, 

who are by the laivs of the land to bf a giianl to the Jtmg, that he 

might not he impofed on by any of his lubjei’ls. 

> < • 

' I'liE CoT'NSH./fi? //;f r/e/c’Wiiw/infiftcd, that this fign manual 
was obtained without any fraud, and without any impoiition oi) 
the crown, and that this debt was now vcltcd in the king by aclt 
of parliament, without any rcfervation of the right of the pc-. 

•titioiieisj and if they fuller any haiJfliips, it is luit by the de¬ 
fendant, but 1 )y tlie fratutc, who did not, nor could appnic the 
king of any right they had, as not knowing they liad any; and 
that if they have any equitable demands on the crown, Anil they 
cannot have any right to this debt, becaufe it is veiled in tucking 
by a< 5 l of parliament, and therefore they may apply to him to be 
confidcred as his majcAy Aiall think fit. Now, admitting the fign 
nianual was not entered in the fecrctary*s, or any other oilicc, noi* 
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VvtNO,! 

tiga'nfi 


counterGgned by the lords of the treafury, or by a fecreUry' of.* 
lUte > yet fuice it was fairly obtained, and Gnee it 
by the yndei-fctreury to the Lord Surfderlandjwho >vas priitl^^al j 
fecret^try of Hate, and by him fent to Sir Edward NoRTHfEV|" 
then Attorney General^ for his opinion, and by him approved, anq ' 
fent back to the fee:clary’s o/Ece, and all this dqne before it wa$ 
Ggncd by the king ; in fuch cafe, if the fccrciary hath been lb re* 
mils as not to enter a copy of it, his neglcil Giall not be pre- ^ 
judiyi d to the drfcncl.int, who had done all which iif ought to do 
to obtain thij figii manual. Beiiiies, the no* counterligiiing, it 
doth not make it void, nor the not entonnr copies |hereof in any 
of the f.nd ollices <loth not make it inL.l!etludl, bccaiife the coUll*' 
ttrligning oi keeping copi't-. tjiticoL feivcs to no t>thcr purpofc 
than to apnrifv the king, if any other pcifon lliould endeavour to 
obtain a iign in.:;n:al tor die la.ne t;.i../ whrdi hAh bi^pij already 
* granted, or to Hinc as a tally toaccouir with the king for his 
tre.durc ; it adds no foici* to the fign manual j for in riTpe« 5 l to the 
p’Tantie, ir is .is g- »* i Injure it is coiinteifigricd as afterwards; for 
if 't lliniilc! be '.u!ki vsife, than fne ficretarics of Hate and the lords 
of the tn 'finv world Ik.\c it in tlieir powtr to render the king’s 
gi.’..t in. ii* Vbi.'l, ilKulurc tiny are obhj^cd to counteiGgn the 
lame. Helidts, tln rc is a \t ry good reafoii why this lign maniAl 
iliould not be c.'imterrig'nd, becatifc this demand nev^er ^as any 
of the kind’s t't..tiiti , for it is cnly i j'ower or right to bring fo 
inoch nit'iKy irtoint, in.ilury; for which the lords of the trealury 
are not ac<. onn: I'alc till it isacfu.iily bioughtin ; for which rcafons 
’t > mfiilc J, t'lai I'le king ought not to be advil'ed to revoke thi,^ 
lign numi.ii, t.^niM^h it was not countcifigned^ and though THS 
A 1 rORNi Y Cl 1 M u Ai told tjie Counfel for the defendant, that 
be never law any jign manual before this but what was counter* 

iigiicJ. 

Tin, CotTs:<.F n /" ♦' t/.v petitioners leplied, that it was abfolutely 
noccliaiy all figns m.iiiual llioub) be coufitcrfigned cithet by the 
lords vif thc\rcaluiy, or by a fccrciary of Hate; otherwife great 
inconvenieiicics might happen both to the king and people; for thQ 
king might be .ibufcd into extravagani^ pay, into diHerent grants ■' 
of the fame thing to icveral pcrfoiis; and it is for that rcafoii tlie' 
law apptnnts he fliould be guarded by Inch Counfel as would ob» 
Itruit Inch grants; for if they Ihouid be good without palling 
tlirough the Lifual oiTice.s, and without obferving thofc ufual cere* 
monies, it wtiuid be a vain thing to keep fuch b^ces jis a fence to 
Hie crown from any impoficioiis. And though it has been faid on 
the oclici fide, and it may be true, that the counterfigniiig add§ 
no Hrcngih to luch grants, and that they are good in relpedt tq 
the giantoe, though not counter ligncd ; and that it would be very 
inaonvenient if th<* neglect of the king’s oflicers fhould be pre- , 
jll Iicial to the defendant; yet the counlcillgiiing is a nccellary 
ceremony to be ufeJ in ;dl the king’s grants, to hiake them effec¬ 
tual in palling any intcrcll to the grantee, and a condition without 
“ ' • ‘ ‘ ' whic^ 
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.\lct^gn^) than thftt the neg]c£t of the oiEcer lliould avoid a figix , ?"■' 

ftlaiMiat for not coiintcrfigning it, becaufe it is the bulinefs cf 
Ithe grantee to fee that the officer (hould do his duty m pcrfciluig 
.and hnifiiiag the grant; but if (uch naked grants (as this) (hould * f 1:2 1 
■i)e good to pafs the king’s treafure, then thofc offices and officers ^ ^ ■* 

'{jure of no ufe*. 

■' On another da}P 


theyWnnot pits any treafo^^ out of the crowru Now if 
'^gtlhtorngning is neceflary, it would be a greater inconveniency 
f’Jj^fte hablic.' if'fuch grai^ts (hould be good without beiiiff coun. 
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Tli£ CoftNSEL ff. the defendant that this was a good 

dgA nianuaJi gnd effectual to p.)f> the* Iniig’s right to this debt; 
,for though it might not be good to pafs the king’s trcafuic, yut 
in thi$ c:\fc it is no* more than an appt^intniont accoidtng to the 
ftatute to recover a dtbt, and doth nof reil on the foot of other 
(Igns manual, but receiws its ftreiigth from an a^t of parliament, 
by which the right to it is vefteJ in the crown. 'J’his \\.is grant¬ 
ed by a figii manual of the late q*ii'cn, and tiien, as now, the fnd 
d^ary fWnm petitioned the queen to levoke it; and iliaf petition 
was icfcrted to the loids of the then counc’l, who rcpicfe.itcJ the 
fictitioner as an objeif of her inajelt^’s comp-llion, which in cf- 
fc«n’ was pivinguplirr rig^it, aiullhc ni.ivf*iil be an objciit ofeom- 
paffion, but that cannot be a rcafon to n vok, a lign inanin! fa»ily 
obtained; and to complain of any hanillnps, ii> to impeach the 
ffatiite, which ought not to be done, becaoie it is not to be ima¬ 
gined that the paiiiaincnt would deprive any peifon ofajufl right 
*without makmg.fbmc othci recompeiuc; and ii may Kafonably 
be prefumed, that the petitioner hath no ni'ht, K.r if flic had, that 
had been the pyoper time to claifn it before the ail paffed. But 
the truth is, (he had no light; for the pailiament t.onfiJciinghow 
many years Colonel Fernon was lu poUdlion of ties b'rcll, and had 
received the profits thereof, might appiehciul that to be a good 
Conddcralion for his land on which the Fort of Sh w/i’/j was built, 
mid of other demands he could have; and thco-lorf* then* Was no 
faving of any right in the ftatutc as to him. N ow as to the Cv>ini - 
‘terfigning this lign manual, admitting it to be necill'.tiy , vet if 
Other things were done, which amount to .» couiiii-rfignuig, thclc 
fhall make it as effectual as if it was counici It •m J : now tin; fign 
manual was fcalcd with the privy fignct, wlmli always kept 111 
the fecretary’s office, and this is a good pi oof tli u it pafled throngli 
the ufual office^ and was faiily obtained, and a bcttci proof than 
if *it had bceiji counterflgned by the feet clary himfell# Iodides, 
about two years after the granting the f'lrft lign manual, the de¬ 
fendant obtained another, commanding Rupert Bravn to deliver 
up Colonel FernorCs fecurities to Sir "John Fryar^ which l.iit llgn 
manual was counterfigned by the * fccretary of (fate, and a copy 
thereof is kept injiis office, which plainly (licws tiiat it was not 
obtained by any furprizc or oiiflnformacion. 
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Trinity Vacation, 9. Gcp. t. Before 

The CourfSEL for the petitioners argMCct. 
fign manual was recited in tho iecond, yc-t Hut would not jnalr^^ 
the firrt gf'Tl i for it was nei'cr yet hcaitf that the fot'ital of a e 6W 
ait in the ki'i fliuuid make itbcttfj; bin on the coutrar'y* i'"' 

if the fccoiiil Jet>(..ids Oil tlie Ailf, it avoids both, ’A'h' tht r the grant 
is made hy Hie km., (<r a fiihjetl. That th'‘ li m.manual, being 
fcaleci by the pra y f.al, doth not amount u> a counteriigning, 
was allcdp'- i on the other i'cle, /or tlie tiuc n-.donof counterilgrt'ii^. 
in;^ IS not lo Ihew that the ;;iant pall ,1 t!..c/U',h luch*;^!! *)ffice, but; 
to ihew what was eone by the mmilto. ot I! iir* tor or in behalf' 
of the kin'T, to whom he is accc'unia’ale lor Jir, advice |itul conduifl 
in the olfite. Now tlicic hema two 11i..nes of Kite, and ,a 
privj llgnel kept m eaih’ol llitit otliec'', tne Jealiny the king's 
gtants wiih the priv\ leal doth not iiilorin tlic king, oi thelubjedt, 
■winch of ihofc fccri'tanes pjjded the giant, '“i coimtorrigning doth } 
or if It did. It 1*5 not lo eftciMinil as con. ’■'■rlignijig is, to 
bring a public mnnllcr to account forhi*- nnlcoiiduct in palling luch 
grants whah ought not to be palltd, bcc.iuieeountciiigning is an 
approb.ition ol me gi uit, and ab rnplit-d conl'ent and advice of 
rile niinillei to pals it. As lo what was i nd, that mis lign manual 
doth not roll on the loot of othti*', bet ml^ n^is but an apponitinciiC 
according to the liatute to rccovei a debt; caituirdy this iiiull b(f 
wrong i fc-r though me fla'uie inipowc:* rue king to this 

dw'iiand, it mult be iiiteiid'd hy a gfiou ar 1 lual iign manual, 
and not by one vvhicli is mforina! or \oul. Atid as to the repre- 
fjntation of the 1. te queen’s counci ft ihi‘ petitionei to be an ob-* 
jct4 of her e(»m[).iirion, which is now laid {'• Ik* n g’ving up thc^ 
light of the petition> is , K is very tine, that iiitce the liatute tho 
patitioacrs have no lemedi.d light; nciilier do they infill in their 
petition, th.it they Inue any light, but fat fortJ> what fcfvices 

ruiVha I dune lor the crown, and what rea^bn^ might; 
in luce his m'jelly to extend his ro\al hti'n tA fi' then vviio are his 
Jiciis i and th it this <!> Ik h “ing now \ i iL.ijii the ciowii, they de¬ 
fer ve to have k tl leafed mote ih m .i-i) ot ki n. iIom i. in defarve to 
h..v'c It gr nitt^j. * It is tine, tru n i.Mm..i ,.l Huie fervices, 

. 31! the hal<llh'p^d'M‘^^. It'!, aitloitign ‘-i meiuLiiLs ol the reference * 
1 o V depcrdii'g, '»in ittpiiiiie to lodm.' t’.u king to grant this le- 
Itrencc; theii't. .e Hi*. petitiOii i® d >1 iiii^ icly on thole ler— 
vices, hut wouH 1 .ive ihi in to tlu ei'Ui.iIti mon ot the king in 
ciiiincil; a'ld ..t ih:* i i. .viiic they reb, tliiL this is .i naked and 
infoiin.d fign ii' ’lu.d '.’iHi')ut any [)'■ tid-.iit, and not luiKcientto 
p.’-fs the king'* tunh"-’*, .;a l « u.ifemKitl!} :u;ht t%» be ftvuktd, if 
It Id Ins majtuy’.'' plt. liirt lo to do. , 

At this r^f-r. nae iiif Atvorvi6i GiNEUALfaid, that he 
nevei faw' ;*nv ’i,:n maiiual hat vv.hat w.js counter/igntd by the 
fecretary of Ibi', or flv. lords of the trea.'.iiVj hut had feen feveral • 
not k'.iJed wrhthe ligr.c*. or pnvv kvi; tl..,i lie had ublervcd this 
diJfeitntc, vrs that where the hgn sr. mu.d was only a dilc6iiol^ 
or rnniiimTioo to do ;i farthci a.l, is to in..kc out letters patent, 
f.'.eic It is only counterr/gnol, but not re.dcdj but whcie it ia 
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T«E CoiftfSEL for the pethknen f<(id» that K'tnft 
infed a fign manual to the nowdcfcndani, v\'hocar»' 


^ one of , 

lja<J 


I'ted'ltrtic? the fccretary’s office, when Air. I'ethcn was fccretaiy of 



ftscrctary, whtf Ihcwod rcalbns for his fo doing, and the kin^ was 
‘ fatUiied with the feppiel’ing it. 


‘.Afief the death of that k.ing, a billwMs exhibited in clnnceiv by 
th^tiow dc^ndant agauill kcTctary /*/;*>;/, fuyeclting that he the 
complainant had obtained fiKh a sr.iN manual, w’hith would 
have been very bcnBficial to him ; big that it v..i«. iinlMflly fiip- 
prefled by the defend.*nt I'fcrtt'tiy; and iijaxi hunini* the 
caufe, that Court appro\ ed v/h.tt the fetieiary had done, and the 
plainiiA ’s bill was dilinilil'd. 

The report of the Aitornef and Sohcilor General. — Upon 
confidcration of the fevcral matters J.iid before us, wc humbly 
ceitily your lordftiips, that .dihoiigh grants or warrants under the 
hiiig’s si<»N MANUAL Ought ifguh.ily to be coiinn rlivned by 
feme efticer of ll.ue, accoiding to tht (latuic md unpciit ot iiic/i 
grant or warianl; and tli.>t the i*iiiilli<iji i>t lucn coiintetligning 
may be fome evidence ot furpri/A' upon 'j he c kown, when tlicre 
is nothing to account for it. yet ue appieliCiKl that (ulpieion js 
removed in the prefint cafe; the late tat I of Sunda lund \\d\\x\g 
by letter IcferrLd,t!ic confideration ol this vei v point loins majrfty’s 
^hen attorney geneial, and the anlwe? to that iLticr by Sir Edward 
Northey^ in he feems to intimate that there was no iieccf- 

fity that a warrant granted in pur loanee ot the provilo in the 
ftatute 7. Sc 8. /I'/’V. 3. faj above mentioned, tlrnuU be counter- 
figncd : which iiitiinatioii of Ins, together with a doubt by what 
officer It ought to be countei figried, might probably occafion that 
otuiffioii. U the want of being coniiteifigned malres the inliru- 
'inent void j or if the crown had no authoiity ^direftan alHgn- 
‘ mentof the fecuiitief, becaufe the three thoidand three hundred 
ppunds and inteieil was difeliui ged by a fall of wood, and not paid 
in money; we conceive the petitioners may take advantage of 
thife points 111 the ordinary courfe of jtiftice (/>). 

As to what WAS infiftcd on for the petitioneis, with regard to 
the circuniltanccs of their c.dc j and that his nujcHy would not 
have dircdlcd iNi affigiinient of the f.iid fecuritics to the perfon now 
' claiming the benefit thereof, if thole faits had been laid before his 
niajefiy j but if they were not, we do not rhinh ourfeivcs at li- 
bcity to judge whether Jiis majelly would, or would not, have 
granted fuch warrant in cafe they had been reprefented to him^ 
lince wc arc of opinion he might, by law, have granted it, not- 
‘ withdanding any of thele inatteis inliUed upon for the petitioners. 
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T R I N,Iir .Y VACATION. 


The Ninth of Gfeorge the Firft, 

IN ’ 


The Year 
1722/ 


BEFORE 

The Delegates, 


Sir Lyttlcton Powys, Knt, 

. Tracy, Knt, 

Sir John Fortefeue Aland, Knt, 
Sir James Montague, Knt^ 

Sir Fra^icis Page, Knt^ 
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BarQn;^ 



Sir Lawrence Anderton, Baronet, ciyditifi Co.'nmiflloners 
ot the Forfeited Fllaus. / 

U PON AN APPEAi. from the Jt'cicc of the commif- whether •*'' ' 
floners, 6cc. to the delegates, the calc appeared to be monk 
thus; is capable' ©f I 

• • 5/r Lawrence Anderton being the cldcfl fun of his father WC|it 

' (to Doway* and there became A monk , thereupon Francis^ * the 
next brottier ofStr Lawrenccy alfurneii the title, and pofl'efledhim- 
fclf of the ellftc of the family, but being coiiccrncd in & rebellion, 

;ind taken prifoner at Pi ejhn in Lancejhire^ he was tried and found 
guilty of mr,H treason i and being pardoned .is to His life, the 
commiffioners feized the eftate*, and thereupon Sir Lawrence 
(the monk) claimed it, infifting before the comuuinoners, tha( 
bis brother Ftaneii jiad no right, 

T«( 


taking an e(UtPli> 

• [ ss I ', 
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Tiip “crOMMfssioN'FRs luviijg examined upon 

oath, by virtue of a poviv r given them by th|i. ftatute, which vcll($ 
the foifelted tih'itcs ju the kmj* ; 4n<liip^nhisirji|)cxaniiiutionyho 
having fonf H'cci hr v/an a r^oNK, they decreed’for the Crown, fbjf 
that by the appellant’s proK-liion lie* was dead in law, and b^-con- 
i’cqutijce iiu. iprjhle Id take , and therefoic the eibire muft tqnne* 
diatcly vdi in Ins biD'her Ftnucis, who being attainted of treafoil, 
the cllatc irmlt be foifeitcd: awd thorcupon, by the opinion 
f(»ur of the com iiiin<jncii> ag.unft three, a Jeei».e wax made for 
Itlng. • 


Tfioky '^^tcatlon 



I'lom wliieh decree f^tiv ’■••rit .huhri'in appealed to tho de¬ 
legates, who vveie 'J fr/lm I r \l v. '^\Ph r "Foa - 

'I I '•CUF, Util':" Mot I' I L, .nil F.tion Pa&k ; and the cafe 
argued at Inn IluH \\\ /’<».. 'Aa*/, V Sir Phjiip 

\ (jRici, Suiiiitir in iKhall (A the Vppii’int, and by Sift 

RorivRT R.k^YMoMJ, ^itto.iuy lof and iu behalf of the 

coninidlioneis. 



'I'hi CouNi. 1 I, j.} ih,' ,'i>prf!i<ut inlirted, that there were two 
reafoiis v.'lnch might mdute tlic Court to leverft* this decree: 
riRSi, i'lir til t It do(s iioi appeal th.<t the appellant is a 
prrii’ili.i, l« I though upon his csaminatioii he cnnfelled he \yas a 
M uNii, }M he liiay he a .md not.! hut if he 

v.ris (u’liieli i'-' iK-r itiDved ui tins cafe) )e‘t h. is tn| able of taking 
this edate , f.n t r u jh .it e-'niinon 1 iw, a was dead 

in law, and by coni' ipK nce inciquble* ot taking an eltatc, yet finco 
fiieh dnabilily d.d aiile by louu* c nunis of tne popiOi church 
^wlnMi w.is the »i'liii cbuichsit tb,.t (mie*), tnul tiroll’canons being 
iiov/ ab.'lilhed by tict of pailiameMt, .ind the're* is no nie*ans|pfc to 
^ry wlie'^’iei a nn'i o ft ;.,c 'i or notj thtfedorc fuchpro- 

fethon fhill work .to mcipaciiy in any man to take and enjoy an 
c'l.iti-, lb that it n c'iulJ b.* prtw ..i, that the appellant was fiwnk 
prot.i,,-\ f'-t ibis (leciie ought to be levelled. 

On' 'iTii o'\ri a. si.ji 1 u'n .iriru^J fu- in,' reff.'htientsy tb^i.t 
^ *! t .-'1 . tii.Lii intf' and living ni a annutit m foreign 

IK' p. li''le rman^ oi pjovin ’ him nmdnk^ 
lint bb t'•.i'’e:b in r.”.! lie h.iving upon his examination 

ti'.'if," '! I.. i j be* '"/e. It mult n.cetlardy folK.vv he is pro* 

'I .K ' . 1 iH no* .* iiMiiic till prot«.nion. And .is a monk 

piof ii 1 ■ ' " voiOiiK.n ) I’v e,t /’>'"■/'/«<•/' niadi incapable of 

oiIm--', ■>! «I ^ vdatc, b eaule In* was accounted dead ,ii\ 
I'w Ml it*.. . II l-y live v.m 'n" a’one ot the poob'h thnreh, but 
rvu.. li» t!’" V ’i.'K..! law ol th.s nation, that t.icb inc.ip.icity did 
.:nl>*; ib.’.fi'. .* i'.. l.'ine tldalnl.ty llilJ rcln.ll.^^, link Is it tan be 
Ihev, d t .»L il’ 'S I’ome n.itnt which ci.ablts a monk piofc/Ied 
t. - K*. "n J'. eii ciku.!., V .ntli they do not on the* olhet lida 

ji.eu.ni to :ri' , 

'I' SoT.o 1 1 r>K r, 1 Ai, i I'phi'fly th'it, if to (!iv :i man is 
X i/.^ luuft n.-jd. ii'. t lie I-, a i'l'n nrj^ thin the rou/l-artji 

addituu:^ 




WJ' . . ''X. ' '■ _ 


Before the^ 


‘ 1,^ 



^ .'iH^onk and z-^nk'pr^jfed, £ut admitting the iippellani: 
i'tn^i'prtft^ed'^ yetthclaw, as now tlhiblillicd^ doth not take any 
notice: fuch prufcHIoii j and if it was a difahiliLy, it is not fo now, 
becaufe there is MO method of tr)ing, whether a man is a monk 
profeiled, or not, for the trial at common law was by the certificate 
|i|pf the bifhop ^ but as the law now Hands, no bilhop can certify 
■■iii;j|irpfeffion»<?f being « therefore it would be a veiy great ' ^ 

hardilhip if this Should voik an incapacitv, when there is no 
mdjUts' of* tidying it; and it it cannot be trie d, then it is plain that 
doth not take any manner ot^nonce of it. 

Thr dlcrfe was revcifed by the opinion of the other four 
againft iVlou^TACfui:, lo lar as to u«ler, ih.ii the appellant might 
bring an ejedlment .l^ainll tlie i onimrilionei s, and tiv his title at 
law; and that the deciee ihould not H.iikI in ins w.iv. 


• But in a little time afterwai ds S/\ Lmvr.'ni c took the oaths, and 
received the communion actoiding to tlu i hur .h oj ICu/L’jJ, 
and became a pjottjiunty and fo enjoyed Ins clfate without any 
faithei uial. • 


MICHAELMAS 
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TERM, 


The Tenth of George the Firft, 

IN 

The Year 


1722, 

I N 

Tlie Court o£ Chancery. 


The Earl of Macclesfield, Lord Chancellor» 
«J/r»Jofeph Jckyll, Knt, Mafer of the Rolls*, 


Halfpenny againjl Udalc. 

I "Bx relatione Bvckley, 

B y a ma. RiAGE-SETTLEMENT, lands were conveyed to the 
hufband for life, to the wtfe for life, to tiuflee« topreferve 
contingent rcmaindeis, remainder to the firif and every 
other foil in tail, remainder to A, and B. for hu.’idrcd years to 
raife younger childrens portions, &c. j whereas •ifie term toi five 
'hundred years ought to have been created precedent to the limita-> 

• tion in tail to the firft fon. The firft foil, when he came of age, by 
a recovary, cut off the term for years. 

' To be relieved againft which recovery, and that fomeptovifion 
• may be made tor the younger children, a bill v/<is exhibited in 
chancery. 

- Sir Joseph J^kvll, AAa/7er of the Rolh^ upon hearing thfr 
Caufe, made a decree accordingly; for it plainly appears to be the 
‘ intent of the parties, that tlie younger chUdrcn fhould be provided 
■ for, which this Court ought to a/fiit. 


Ca^ 2O. 


Chanc«iy w!li 
afflfl provifioa 
tor youni'cv 
childrcR. 
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Cafe's;. 


A ffJteman* p/ 
Lpndpn ^having' 
Doe daughter^ 
aodf feveral 
grandchHdrcn by 
• ’bffr^ deviled his 
pctfbral eAate 
'to pay debts and 
legacies ; and 
Dftciwnrdii wbit 
remained to l)e 
fold, and t!i<- 
moivy arlfitig 
by flic, (Mr ; 
the inrciLthtcbe 
paicltob«'rirtnr|- 
ChildKn, /]iirr 
«nd lhaic iiik< « 
ol fi' (9 bi't 
did not 

(ne princii-al 
iutu , and ivav 

tks d 4«i,;*if* I * 

wliow.is Ik II u 
law, .i7id Krr 
liiilband, 
bic a bill CO li iVL 

the ptillLlp.tl. 
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Newland a^ainfi Sheppard. 

PLAINTIFF married the daughter and ^eir of Sheppir^ '4 ^ 
fiecman of London’^ by whom he had ill'ue one Ton and feveral * 
daughters j wh'cli laid ft Cinuttii by his lafl. will, devifed bis FreehoU 
lands to the defendant his wife for life, remainder to his grandton ' 
(who was the fen of the plainbif) for life, remainder in tail to hiji 
firll foiijevC. with like icriiaindcrs to his giand-daughtcrs, according * 
to lueir feuioritv, and not as copa) tsutn ; nnvl«as for his perfonal 
cllate, h-* dtviLd, that after Jus dv.bts .iii«i legacies were paid^'the 
rclidue Jlioiild Ik pi u.eiJ emt at intonJU and that the faid intereft 
Oiould be paid to liis ('.d pun IcJiildua, fharc and ftiaAi alike* until 
tluy wetc oftheage oi t.ve:iry-one years (^r), but did not difpofcof 
the princijul. ' • 

Ami now Uic* plani* 1/1'exhibited his biil^to J.’ve two thoiifaiul 

pounds, part of the poi turn of ins vv iJe, which was unpaid at the time 

of the dtath of hi 1 lai'ui f/;), the faul teilalor. With intereft for the 

fame in naiuie ol a i^reditor, and Jor an at count of his pcrlonal 

ellalc, wfilth, by tlie ciiltom of iM^fidon, did belong to his (the 

plaiiirni'^j wife, as onl>' chiM to ine teftator, her fataci, who h^d 

inaile no <’iipolniori thtieor (<). . 

» -1 « . * • * 

" The diLi v] ;in, tile widow, nwin J In her anfwcr, that the 

tiftatoi was a lieeni.ni ef JL. .mI//, but n.Ii/k-d, that the plaintift’s 

wife w .i*- idvaiici d 1:1 lii^ life-tune, uiiJ lo is not entitled to any part 

of his peilonal i-Hat., indefs Ihe puts her lhare in houbpot {^d)^ 

and fill; fiihniic to pay the two tlicuifi.id potinds, but without 

iiuerti'i, autl imlilb oii the dcvile of iho real cllate to her for life. 


liLii ulc lu fh.ill tb.tiL iitj any (nUi- 
tomtij uiv»e ot Ol m the city, or 
.iMv b>c Uwnr in.Klc or 

1m^ tcl i'h'ii ihc f.inst, to the ccLitrafy 
niK\Mtl A.in(iinp: *, Koti ipKo Nr v?r^' 
'I jfi I * 1 6,ht nuy by any wtl- 

tin;;inclLr his InnvJ, uponci In conii.- 
oLiuric'nci hiK nirii]j;i^c, or othcrwife^ 
thzit li b prifonul cAait (hall be 
to, 0 [ hi (ijitiibntid .kcc nling CD^ the 
cuitom : and iy fuch fitvmani'ihaO 


** to, clifiril uublc accoidmg to, tlsc ' 
“ tiiilom of ibe city artd for the 
cvfb I'll cf Ljhdpn oi\ this fuhjedt^ fee,; 
7 Vjiki s Abi, 2T4- 

( 1 /) Sec Phincy v. Phincy, ji, Vern, 
6^S. Lclvsar(,l:> i#. Fmmaiij a'. Peer. 
Wins 435. S. C. 1 , Eq. Abfr * 53 . 
Wood FcttypUce, , 3 . ‘ 

Jcnks*z> Tlolfoid, i. Veto. 6 l. Chaftr' 
Box, I. Ld. Ray. 4 S 4 . 
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(/>) 'rhe tiJl t'i li^fctd TO g'\e the 
plnunri ik 

the luin of 7'’*ocl to fuid by InAalni nth 
of jccst! iJ ! had P'Ud 50c.^I d 

thib poition, but died brfo<c the ochci 
iii(bJnK.nt& btcjinc due. 1. Fq Abr. 
25 z. 

(^1 Bui now by T1. (7 0 t. c 18 f. 17. 
A Jretrn.in of the ^.ity olimy 
£iTCj dtvife, Will, dnd cliiiMc ol hla 



»•' In Chancery, 

■ ’ ^ s'" J' 

that tha portioii of the Nr\v*^», ^ 

of hcrimrnagi-'jtliou^h V 

afterwards. SBri>»A«p. ■ • 

* 

\ Whereupon it Was DECRKKn, that the f.iid two tKoufand 
pounds,, with intcred, fliould be paid anJ that an account be 
taken by the master what the teft’^ior died worm, and then the 
, Court would confider what was to be dona wirh the piincipal 
money not dif^ofed i but declared,* that ir would be .i hard con- 
drudhon of this wiM, that the grandchildren Ihotild have tin* interoti 
thereof during their niinonty, and no fii.ue of it .vlien tiv:^ came 
■ age • 

And as to the meafnrr of the arrount to be taken by Tin: 

MASyER, it being infiftcd, that i: fhauld he icc irdni^ toth ‘co'-i- 
• putation rfthe Value gf the pcrlonal elRite at the ti "e or the dealii 
' of the teftator, and not as leflenrd by an) accidci’t ; 

The Court declared, that if the eft ate had incioafid in the 
handsof thd executor, the planitilF^vouKl have exp ".'led the beneiit 
of fuch incrcafe; and it is but cijuitablc tli.it Iv PioulJ be con 
tented with the lofs ; but that being occariuned by the Sjtft/'-S,-^ 

. Cjmpu>iy, the aill of indtmiilty difchaiges all tiultees ami tx^cu- 
- tors. • 

And as to the principal fum iindlfpofcd, the Cof'it r ti'ok tiTn« 
to coniider of it, in i(..>pL‘c'f to the CiUidii.ii, until iiiE mas'Ii'r. 
h.td niadc his report. 


. to* 

And on readily A^proofs it'appeared, 
plaintifPs wife cajftied fntcreft from the day 
ip^tof it was hot 5 >ayable in fcvqral years 


(•0 See I Fq Ahr,25i i P.cr Wins. 

ih) Stc Rex Mt'lliri^, T Vent *,77* P. t r ro.vtli, nM 3'";. 
2^0- l^entifh r* Ntwniui, i Ptcr. Witte A-rbl. 701 Fohn.- 

\Vfn.^i34. TiiigubV. rijyt, 2 Vtzty, r< .1.'i* ?c.i. ircau, 3. Atl< 326. 


Afliujn agamj'i nrc»i.iiiLl. 


*[59] 

Cafe %H,' 


T he plaintiff exhibited a bill ag.viiifb the cyS.nd.int to be If in aleail 

C^uieted in the poHelJion nt i.ert.iin hinds v/^rh he l.elJ by tcr.-ninaUe vn 

Jeaieunder the defendant, who had biought an ejedtinent, and ciw hves'li ^ 

deavoured to tuin him oiu. tov<nantirt tii« 

or. the of 

,The Cafe was as folioweih : one the l:/rtt 

- Sftrjeant BretlaKii granted a Icafe of ilicfe hinds to one Jptsn for Limi ''u, 
"ninety^ninc ^ear<^ if three Jive.s ^naming th^rn) oj any of tlicm 
fhoiild fo long live i which Iculh was gT,.ni< d upiiii a liiiVender of ‘■ ‘'‘'“I''®*, 

sin old Icafd'oi' the lame hiiids to tht * and wis to be 

'purfuantVo the covenants in the old leafe, oiv of which *vv.as, t.hat j-i.nt a new 
/,it was mutually covenanted, that npo.i the dc.ith iif.i:iy of the three 
*Iivc», the IcAee fliould fuiiender the old leafe, “ if it w..s Ins will fb ' 

\f* to do }'* and thereupon /Za Serjearj coven.tnt. J, that upon finh ^ 

A'Hfe the covenant to fL'iitiMlci a i:fe drt'jis he made .'.hfulute tqony v .11 aflirt the iiflie 

poUreHion, a» il'thc {a,iat iuit. ]w(lc.ontinuani.e-'S t;. a L<i ALr. ^7. lull. iia. I'lcc. iji Ch 

.joa’. Ch. Rep. 1. Pcvt Wmii., si; 1 Vtr..>, 3^7 a^S. 1. Corti. Dig, •« Clwnceiy**'^ 

fa- T,'!?*)' 

^ . H X> .1 W'a - 
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. Micfiaclmas Tenii,' lo.-Gcb,. In 

' i' ** ‘ 

lurrcnder and payment of an heriot and eight poundsj he 
grant a new Icafe for three lives, &c. ^ . 

Now in this newkafe, the covenant was dra\vn, that JJhtMf pn ■ 
the death of any of tlie thiec lives, would abrolutcly furrender thC' 
fame, and pay a hci lot and eight pounds. 

And pne of the lives being now dead, and tlie piaintifl* refujftngto 
pji render tins Icafe, and renew* it upon payment of the laid heript < 
and fine, the defendant brought an ejectment, alid the plaillti^ 
exhibited this hill, and got an iiijunflion, the e.iJ of which bill was 
to be relieved againll the covenant ni the new’ Icafe^ and that for 
two rtafons. . , , • ♦ • 


First, Hecauf* StrjinKt Brft!i;udh^.il fo fettled his eflate, that’ 
the now defendant vvas only tenant for liie, a!id b}tcour^qucnce,if 
he fhoulil furreiidci tlie Icafe, the defendant Ifad iie pow’cr to grant a 
new le.ile for tlircc lives ; lo that fince the plaintitF cannot have 
Ihe benent of the covenant ioi his advantage, it is not reafonable 
that he fbouJd be obliged to the peifoimance of that part of ihre 
fame coven..nt to his diladvantagc ; and that the d^fi ndant fhould 
ht at libi rt\ ro rake any advantage of a difability occalioned by his 
being made t«-nant for life. • 


StcoNDLY, It was liMrireHid in thtf bill, and likewife proved, 
that this new leal'* difi'euil fjom the old leak*, which wms to be the 
fule of the new cik ; foi that it ivas drawn by the iStvyV<7»/himfell. 
With a co\ ciiant, that the U lice flioidd abfoluiely lurrcnder the fame 
upon the death of any of the lives, and pay a heriot and eight 
pounds, when the .dd Icafe ivas to liirieiidci, ** iT it was his will fo 
“ to do,’^ which i^ not obligatoiy, but left to his difcretioy ; but 
by the new leafe he n bound to furrender, and renew, and pay an 
heriot and line upon tin* deatli of every life. 


All which .ippeaiing on proofr., riir lord CHAt^cnnojt 
decreed, that fince the plainritV wms a purch.dti of this Icafe (as 
cvnyleflec isK the lubfcijueiit llitb mciit made by the Serjeant^ bj^ 
wliieli tliedi teinlant !■; made ii*n.inr fin life, (hall not prejudice him 
(the plamtift), iioi foicjudgc liiiii of the benefit of any covenant in 
his Icafc ; lo as to that point, there is no reafon to excufethe plain-* 
tiff for noii-pcj* foiniai.te of the c(*\en.'nt on his part, bccaufe the 
* r 6o 1 <l‘-*f^»dant * IS to all intents liable to perform that covenant on his 
^ part. 

. But asjto TtiK sreoMj voint it is clear, that *thf Snjeant him-' 

felf (who drew the new IcaJej did draw it iii a ifiireient manner, 
fioin thejold f-ne. which fhould li .ve been the ffaiidard to guide 
him, and thar it v.vs drawn ioi hi-'own advantage i but inequity 
it fli ill be tako'i as if it had ujuared with the old leafc ; fo that if. 
the Icflee is n(<i VMiliiig to rei.e*', he fliall bi quieted in his poflef- 
fion undei ll.L new Laie as if ti ; held by tiic JSd leafe. 


Mead 



Geo: f. In Chancery. 

, I • ^ ■_* 

' 1 

. ' MeacJ agatnft Cafwcll. 

‘ a bill brought by the plAintift to be relieved againft a 

; - * verdi^i and judgment at law (<»}. 

; TttE.CA^E upon the pleadings was thus : The phintiflTin the 
' yfear 1720 g^ve a note drawn by Gj.v and CUv^’, goldfnmhsj for 
if feyentcen hundred and fifty-eight pounds, to the d- fend mf, in part 
bif'payment of money due to the defendant from the plamtiff'. It 
is a cuftotn among the ooidfmiths m Lcnlvi to balance their 
accounts eve»y day, buttlperi.dly on eveiy Suiurday^ when they 
clcab^Upthc accounts of the wnole \ve?I:. • This note was delivered 
to the defendant on :i iiaturdaw abo'.'t eleven or the clock in the 
morning, and hf miglit ha^'c nceived riie money that very diy of 
, the goldfmiths ; but he did nut ofi'er'thc iio^c tin them until the 
< ttext Afonday ; and then, about ten la tl\e morning, he ofi’ereJ it, 
Avhich tbecalhicr cancelled ; ami the fervant mi'»Jit have received 
^the money (as the plaintiff fuggul^d) if he had ff^ntd, for tint the 
goldfmilhs and CJ^ve had paid above twenty ihoufaml pounds 
that morning, but the fervant went away , fo that it was ihroi.igh 
tiilc defendant’s ii'-gligcfice the money v,.is not pm!, and that lii'. 
delay ffom eleven o’clock on Satin day f'vr in i!i • afteriionn ciji 
the Alonda) followin'* wa? a new cr ml eivi-n by bun to thofe 
goldfmiths ; and for tliat iwfx'ij, he (tin pla.ntiir) infills, that tli.: 

■ defendant fliall not li.a.e iceouii.. to him (tiie i.lanitilf) , nvl 
rather, becaufc his note was <. ancel’.ed by tlv: i alliicf, who giLO 
Another note of the fmie date, a*idioi ti.e hk'. i im, at fiv'e of the 
clock inthcafteinooM of that Alomlpy\ bni it v.r.s after th-.fe 
fnilhs,wcre became bmi.nipts j upon wlmh note the verdKt .m.l 
judgment was had ; and the plaintiff * mill!'', that ii',* c.mnot, by 
virtue of fueh note, bo accounted by the tommilii »neib ofh ink* uj*:s 
to be a creditor to thcle uoUfimths witlnn anv ol the flatut ‘s of 
bankruptcy,though thn> hoie bears oven »i.\te w ih the ongn'd iioro 
fo cancelled ; foi that the time ti making ii isj^ie tru.' date, 
.-which was after they wcie baukiupts. 


C.tfo ‘jtg^,' 

notr \sa5 
v\ part Ol pay* 
tnent ot money' 
on a Saturday ^ 
and not oSViud 
to tils, driwor 
uni;lt 

follow,njj ) tlijt 
is no ni*w orefdit 
^ivcn to tho' 
but 

ihc indorse: 

a*ii 


[61 1 


Om the other tiDE it was coafeffed, that flu;; note was re¬ 
ceived by the defendant ci a Saturday^ aivl th it the cullom aifiongft 
goldfmiths in London is as fuggefted by the jdaiiitifF; but tfi.it 
it is Ukewife the cufiom amonglt thtni for one fervant to go every 
day to offer all the notes paffed to his maffer that day to tlicm who 
dre\vfuch notes, find to receive the money, and when he returns 
home Co make afeparate entry of all which he leceived, and then 
"to pay it over to the cafluer. That on that very Saturday the 
defendant had icceivcd fcvcral goldfiniihs notis as pnymt'nt, and 
which were drawn by them who lived at Chm,ng,-Ci\/i^ Comnt'^ 
‘Garden^ and in Che Strand^ which notes he fiat by his fei v.int on 
that very day to the* fcvcral gcldfmiths who drew tiic laii.e in that 


part 


{aJ $«ff Ha/vvard V. Bank of riijLtnO!, i Stu 55 a. 

F 2 



* 1 

Miav • part of the town^ and his faid fervant did on that Satunhy receivli *. 

goldfiniths twelve thoufand pounds for his (Tthedefendant’s), 
Aiwxci,* nfy^iii liis way of trade. That it is lilccwife a’cuftom atiion^ 
goldfmiths not to pay. any money after five of the clock in mC-'- 
arcernoon, but to employ the reft of the day in adjuftin^ their 
’ accounts ; and that his fervant returned fiom that end of the town 
on HnxiSfitUff/ay about haU'-an-hour after four, and began to enter 
in his books all the Turns he had then received } but before he could 
make an end, the hour was paft lor p.iyniciit of nftoney amongft 
mci chants, which was the rcafoa he did not Offer this note on 
Haturday to thegoKKiniths whodrew it. 'I'hat on the vext Mtttday 
morning he font his (ervant with the note to th6 draw|rf and gave 
him no Older tull.iy, only to demand payment of thd money j but 
that he accordingly offered the note to :ho drawer, which the 
Cmifhicr cancelled, and dciired the I'crvant to^icali in halft-an-hour> 
Yor thatfi^ja’ and Cleve were gone to the Bank to receive money, 
'rhereupon the fervant went away, and returned within half>an- 
huur $ and not recriving the money at that time, he called twice 
more at the (hop j and not receiving any, he returned to his inaftcr 
6z 3 defendant), and told him, that the * goldfmiths could nut pay 

it; whereupon the dcfcnJa.nt went to thcir'houfc, and finding tht^ 
note cancelled, he had no remedy, luitprocuied a new notcjuf the 
fame dace with the original note, and foi the f iiiie fuin }• on which 
he obtained a verdict and judgment, and inliltcd, that the note is 
no payment of the niotu iinlcl'' the defenJaut had given the gold« 
fmiths Tome new cieiht, which he denied that he had given ; and 
therefore infilled to have this bill difinillid with colls, and to be at* 
liberty to take out (.xeeuiioiuon hi't judgment. 

The Court decreed, that though it appears there was* feme 
negligence in the dcfendani's fervant, in not Haying to receive the 
money on Afonday morning, when the cafhicr cancelled the note 
in hiS prefcrice, yet it would be hard to make the defendant fuffer 
thereby. 'J'hereforc the Court difmilTcd the bill with cofts (<?}. 

ipl 

(a) Set Haul cy x ‘ Tiotiiun, t. KUck. Inilu Coiriparty v Cliitt/, s. Sua, I17J. 
Rt,,. I. 'laifKII '• Lewu^ I I.fi, Kiiy llctLh 1 •;*, Sji ily ^ z. Stia. iz48« 

74'j. Holm -r* Barv, i. Mia 415. Huarv D.i Col^a, 2 Slid. 970. Mvt- 
linnir -l- Mcad» i Mru. 416 Man- c.ilf.. lialJ, Bcawcj t* M 48^. * 

Vr'aiin^ *1/. 1. bira. 508. ton ^ Bailty on BUlh^ 3*. 


; Mlcfeaelmte Term, id* Geo. i* In Cfiaflcfei'y* 


Cafe 30. Alifon*s Cafe. 

The moiher HE PLAINTIFF exhibited a billagaiiift her niece for a moiety 

liave a bond to 1 ot a copyhold cliate, whiih ihe claimed in coparcenary with.. 

her fon, tondi- w tldccnt from T. A. hei bioiher. 

tioncd to fur- ' * 

The cafe was thus : 


coparcenary 

hnr If.e'a A*- liv' rl4 tr/tni */ *1 h.*i rviivllt'-* 

tioncd to fur* 
reader a copy¬ 
hold cltaie to 

him, 01 which One Alifon^ the idamtifT^iiiKle, was fcifcu o/ the inheritance of 
^ confiderablc copvliold eflate, and having no ifiue intended to 

f ^ i4 7 1r V til it 

lhL'.w.u a iiuiKt for liei Ion — S. C. lo Mofl. 515 i. Ch. Cafrv, 39. 171. 3. Ch Rtp. ft . 

jl In.' Vi'in* Uoai. Unj. “ Ckirtcry” (.j. 1.), 

leave 



i.’- In Chancery•' 

' Wve it to his’itjsjpliisw T. the plaintift's brother i but bring • 
Uken ill, he had,no time to ftirrender to the utcof his will, ami for 
thereof' ihe«Aate ilould defeend to his fifter, who wa<? his 
^heir, at'law, and mother of the plaintiff} and to prevent fuch 
defoenf, the (aid Jlt/on procured his faid filler to enter into a bond 
of two thoulaud pounds to the faid T. A, her fon, conditioned, that 
at any time upon his rcquell Ihe would convey the faiil copyhold 
.'lands to him and his heirs. Purfuant to this agrceiiicnt ^.A, 

• tmtered after his uncle’s death, but without any conveyance front 
his (iu>ther, and fame time afterwards he died without ilfue, but 
had two (tilers , one of llicm LiitcicJ, and rurrendeted to the ufe 
of he^ will, devifed this cflatcto her graaid-daughter, and died. 

• #S? O' 

And nowtfie furviving filter exhibited this bill to have a moiety 
of theellate in copauccnary with her i^ccc, as heir to her biother 
T. A, decibafed. 




♦ The couttsEi for the p'-ihitiff jnfifted, that upon the foot ♦ f 6'' J 
of the agreement with her uncle AUjer'^ ami tnc bond of two thou- ^ 

land pounds which his fifkr gavt to func-nder at anv time when 
Tl A. her fon fliouM require it, tiiat llie lhall be deemed as a 
trultee for her fon, efpfcially fine fhe lud carried the .igrcement 
Ihto execution, by pcrnutting him to pofiefs the land during her 
life, tlTough Ihc was heir at law to her liiv-»ther A:i J tius u , 

a ftrongcr c-afe than that where the father b*.ing about to malce In', 
will, and intending to make an ext’ciitri'., his (on laid, tiiai if he 
(the father) would appoint him, the fon, to be executor, it would 
jgtve him fume counttMunce in the woild : ana that it his father 
WOjuld do fo, he,•the Ion, would be only .i nominal cxeculot, and 
that his mother Ihould have me benefit of it} whereupon he was 
madebxecutor > but after the death of his father he iidifted on the 
benefit of the cxecutorlhip : wliieh wms fet alule by the decree oi 
this court made by the Lot d Chiv,ulhr Cowrea, upon proof ot 
this propiifc, though there was nothing in vviiring [a). 

And in the principal cafe, tiji r oan chancellor decreed, 
that the mother was a truliec for ftei Ion (A) ; anytheielo c, that 
the defendant Ihould furrendcr to the ufi* of the phiiuifi', and both 
of them be admitted as coparceners. 


{tf) Neeve and Orhs-rb i;. Kcck| port 2S7 f J r z ; Vj-i i A! Ti 

jOfr* Thynn 1/. Thynn, t. Vein, 296. 511. 11 (h 

(A) See Herbert v. Lowncib, i Ch. 526. and M- > «j’jrLUn:|»'c'. t4iJ ly* 

^Rcp. 13 . Dcvcnifli V. Baine-s, Free. 2 \ul. 3 S. 

"Cb».3* BainflTey v.*rowtil, 1- Vt^ey, 

• 

Waller againft King. , ('afc3U 

^T'lIIS was a bill brought againll the defendant to let afidc an Tlwr conit of 
' award, and alfo a judgment and execution got on a bond, and ciuntny wU) 
a warrant of attorney extol ted from the plaintiff/ft;//-/ byJurcls, vacate ^ 

^ ’ as-v.iH, 9n thrf 

frofiiMit pf its lieiiig uttrcalonable, and that the party, afni notice to acrciiJ, svaa rot hcaid »S,'C.. 

' a. fi<|. 'Abr. $ 4 . s. l^oll. Kvp. 380 . Chan C.ilik, 770. s. Ch tafik, j 4 C. r. Viru, 
k« Ch. ftep.' 141. a. Com, Dig. •‘Chancciy’' (2, K. b ). KyU on ,•36. • ^ 

• P 3 and ’ r« 





Miciiaelmas Term, lo. Geo* i. In Cl&Lddlkrft 

and to have reilltution of the money levied by fale of goods fakcyi||[i^' 
in execution. 

The cafe was thus : . 

The'pl.iiutin' fAt/Z/rr wa^ arrefted at the fuit of the defendant,' 
and thereupon hoih ju'ties fubmitted all differences between then 
to two ailutrUi^is ; .,ml that if they could not agree in an award, 
then tu Am u I'.piir j ami (he arbiliators not agreeing, the umpire 
awardfd ih.ity-lix poii.ids to be puid by the pWintifF to the. 
defond.int, wichi^ut h. ji:ng thj plaiiiti/F. I'heraupon an aiHiion of 
debt \v,i', ag..:n(r him f'jr non-perfci mance of the award 

* rn I lui.ig m:ki» i -m a burd was extorted frotft him,.and a 

wa'rJntor.iL'ioin \ I’l tlo*; bi i onrefajudgment, whiah^a^entered 
* C ^4 ] .Hi'l ’ I .cotMifinii 1 ,;.i ii f.iit, anti goods v"Te levied to the value of 
lurty pou,nJa; .:il wl.ii h tl'J! j)I.iiiitifFprjycd^i*,i<lcht*be fet afide. 

Thei! fenJanc m lu- anuver fet forth, that he held lands by leafe 
upJi r the pi liiil'il , and thatbc'ing indeliied tofeveral perfons, the 
pJ.i.nti^J;r IJJt'i, ptiliiadcd lym, the defendant, to make over 
hi'' a’l'l to ii^bvcr up his leafe to him, the plaintiff, op pur- 

pfife 1 *pi'’tcct t!>e (amr againft his creditors, which waS'dono 
accoidmgly > I’ui that the plaintiff abufechthc truft, ami inflffed 
that the yood*. w^re l is own,by an abfolute furrender made thereof 
bv the deundaiit. .itid this being the greateft caufc offdifference 
between them, ir was feired !»> arbitration ; and all this matter 
appearing to the ai bitrators in the prefenceof the umpire, he tpade 
the award, &c. 

The couksff, fsr tl>e ^/^r/wZ/j/argiicd, that tlw award ou^ht to- 
be fet alide, bceaule it was made vvitn out the privity of the plaintiff^ ' 
and thetefoie he enuKi make no defence againfl: ‘it; and that it 
was a very unrcai'^n ’bJe awatd (a)^ becaufe it appieare J upon the 
pioofs, that the plaiiitilThad goods of the defendant to the value 
only of feven poulids ten (hillings, and no^more, and yet Jhe waf 
awarded to pay thuty-fix pounds, which is a very hard award. 

Thf Coi'R^vvoijld not fet alide the award upon account ofany 
haiJfliip the cm, becaulothe aibitrators were judges of the party^ 
own chufmg ['j)^ and the plaintiff had notigic, and might have 
been heard if iie pkafed. . , 

Therefore it w a.s 0 FCREF.D,that the bill (hould (land difmifiejj,. 
witn coils. 


WaI I T» 

King. 


(rt" Tl'iil nn .T^.inl iTnirt N' icifo..- 
ahls, ftr I. Holl. Ahr “ Arl'ifi iriLiit/’ 
B *2. Miron, z liuHl 39. 

^^nonvincuo, i Ktb 92 'l.-vcnci v, 
t liingliy, Cio. Car ^ zo. AJity a/, Cox, 


3. 479. God^cy 5Ef, God£re]fjp 

z MoH 504- * ^ • 

(t) bee Jones* Cafe, x. Roll, Rep. 
3)^0, Brown v. Brown, Ch. Cafes^ 
140. S.' C. I, Vern. J57, 
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fh Chancery. 
Wrjghc a^ahift Hobert. 


*** 
3 ji# 


Qafe Jjiji;, 

T tPON an appeal from t dcci-ee of commillioncrs of charitable a |:raiit «r Iwl V 
^ U^eSfA}^ * - to chaiiuMt ;'^i 

ufcsi-j» “that.,,^ 

• The case was : A certain piece, of land called the Lizard^ ** a* many of ^ 
}i| (he parilh of lyimmet /w, containing about forty acres of pallure, inhabi- 

,\vas formerly the inheritance of two perfons, who fevcral hundred « 
ysATS paft conveyed the fimc to trulfces and their heirs, to the ufe <« » vver« aw* 
fi^'themielveS) *and the furvivor of them, for life, and after their** to buy three- 
to the intent, that as many of the inhabitants of that village ®®"'* *”‘ 8 ^* 
as vtr^re able^to buy three cows might put them there to grafs, in ff®*! **'*™^", 
the disy-tim^ from the firft Alonday \Ti^May to the tirit day of ri . 

<x- 
evwy 

>v 111 A‘/>iv fMi-i’^'wbitant who 

«» * to j ^ luithreecow*. 

But this grant not appearing before the commi/Iioners, it wis t ^5 1 
pretended' that the JaiiJs vvete gi\en to the poor of that parilh ; s c. Dukr, 
and that about one hundred years paft, the town aiiJ the ohiirch *64- 
where this grant was kept, wcic burnt; and fo the evidence that 
^t was given to the poor was Jcftroycd hy hre (hj. 


tnc qiay-tira^ Irom the hrlt Alonday in, Afay to the hrlt day of« nfjy 
for cv 6 r ; and from that day to be in common for all the gujlt" 
inhabitants * there pntil Lady~Day fidlowing, and then to be tends to 
inclofcd for raffing tiie giafs until th^ lirft AIond^>y in A/ay for f^'’**”*“”* 


wFiereupon the commrilioncrs decieed, that Sir yshn ITobert^ 
who was lord of the m.inrM, fhould make a tt-uiFmtiit of thele 
lands to the ufe of hunlelr and otlicis, and then heirs, in ttuft, 
to put out fume of the pool b<i)i! i<i that panfti every yeai to fume 
•trades. 

From which decree the pla'inLi:rappcaled(»), and objeiftedag?inft 
it, that there was no proof bt.f/»rc the commiJlioners that this land 
was given to the ufe of the pour ol that pardh; fu llial they !iad 
tx> power to make fuch a dcci cc. 


Anddiow, upon producing the ongiisj irr.int befor* thccommif- 
fioners (which was not huait,as it was iuggefted), it appealed to 
be as above mentioned, by which no nianmT oji* difference was 
made by the grantors between theiichand the puoi innabttants(d) 
of chat village. 

The Court was not latisfied why this originnl grant was not 
l^roduced before the commillioncrs, but faw nojjuluui to judge that 
tiiefe lands v/ere given to the ufe of the poor, for that by the grant 
iclelf the contrary appeared ; and it was proved, ih it the ulage had 
been according to the grant for fixty years paft } theiefoie there 
being no proof that this was given to the poor, cxclufive of the reft 
of the inhabitants, the comnndionershad no authority tef make I'uch 
a decree 5 for which reafon it ought to be reverfed. 


See4.3.£/ie.c. 9. r 7 ««.a. c. 3(1. (i> Euif uli' Lrntlia.l, Xik. ^=51. 

(i) Sec Aikew v. Ihe Eoidteieik {d) Stt Duke on Cii.iuubt I 
Cofiipcny., >. Veaty, S9. Clav.img v. 131. 

Clavcring, ». Vcy*j-,»33. 


And 



Wj«I'"rtT 

HoBicvr. 


Micbaelmas Terttif, lo^ (S<Jo. i* In Cbknf^^l 

And IT WAa Di'CREEn, that every inhabitant who bad tbr<^}. 
cows ihonld put tftein to irtafsou thcfe lands, &c.a3 in the originals" 
grant, <■' 

* . f’ 

'I'haf if thismanner of grauitig had been by prt'fcription or ufagc^ 

no pen'on but the inlMbiunt!»ofainicntincUiji.igescouldbeentitied 

to It ; but it 1; cthcrvi ite appointed by t!ic grant (rt-) of the donors; 

and th:it.fh' rc is no colour of coft' l^l) against the com(niifioncrS9, 

who conn iVed nothing in their 6\vn right; not but that the Court ■ 

would li ivt iiuinl'ied them, if it hid appeared the^ intended tO 


op 


'prefa. 


.IMc 2^9 


* [ j 

33 - 


t' Attorne>/-Q» IT, 

Atlr rntv-Cjtncr^l v. 
a Viri\, 32;. 0 Com 

H g L'ub" (N. :i ) > 


Jill 1 ILff 1 I, 


(/>) Ay let V Dodd, Atk. 
BuiRud V. Ltnthall, * 2. Atk« 55Q. 
Jotiks V. Coxtter, i. A'.R. 400. 


* Anonymous. 


d oi r*-' TF’-TA TOR, who livcd in Holland, and who was feifedaf 

iau-v/Pl’,/!/ areal cd ite there, and of a condderablc perfonal edate in 
id Dirfon.'l (Vi-ifcd all his real ellatetn the plaintiff, and a)I his per- 

^ ^ ..1 1.-1- I 1 *1 It" .!* 


Jfj Duit\*»j. 

eftacc - 
a«d 

«'iate 111 F-^ fonal eftate to t!ie defendant, whom he made executor, and^died, 
/..w. 4iid devjie Kur at the tunc of his death he owed fome debts by fpccialtics, and 
j ** by fimple contra«rl in HsHaud, and had no alTets thereto 
^ndi”to A’ fatisfy thoft* debts, other than by his real cltate, which, by the 

{ I'lrfnnM riti<e culiom and laws of fhlland, is made liable to the payment of debts 
halibtfiiJi jp, upon ftmpl!" contract as well .is upon fpecialtius, if there are not 
plied to |>4y hu p(>rforial aflL'ts to anfwtr tJie fame, cfpccially debts upon Ample 
‘thoug.»i icii tontrset tor (ervants wago 01 tor work done. ^ 

Jfau there Mu- Kow tlic Creditors in Holland (ntid the plaintiff there, to whom 
the real clhite was (iev'fcti, and h>id ,1 fentence againil it, by virtue 
whereof it wjb fold for the payment of their refpeiStive debts. 

'1 hen upon the pl4inti/F exhibited this bill againff the defen¬ 
dant, w’ho v.Ms \;\'ecutor, and to whom the perfon.!! tlfate was 
ilciik'd a-i atr'r'.laid, that he (the pl.T inti If) might be re-imbur(e<{ 
by the defendant for the lofs he had fuffained in not bringing the 
ptrlon il ell ire to Holland to difchargc the debts there in aid of the 
real eilate. 


t)le to cicbCv 
Bunb, 2ryo 

Wms 

3«tz. 

j- Brown, 5S. 
*. Cum, Dii;. 

Chanctiy** 
(3 A. 3 ). 


An eyempLfi- 
catun ut a f^n- 


upon in.arm'.', thjf. caufe, the plaintiff produced an exemplifies;- 
re.Kf jr./w'Jj 4 /fiiience 111 Holland^ under the conmioii fcai of the 

iiurit'i tiif c<,rii- b TA I'fs, ift evidencc, witlK^ut any farther proof tlfat^ch piltencc 
nionfcalui the vvas given theie , tor whicli reaioii, 

be read'in 1 'he copnm l. for the defendant obje£ted a[|;ainff the reading 

dciKe in a fuit it, and this upon tfie aiitlionty of thecife of Swinneirion v» 

in ciuiictiy. Goddard, in the hc.iife of lords, where it was fettled, that the exem- 

tc Co 93. pliAcation of any judgment or lentence in an/court, where the 

SuU. N p S,i¥t<-, 207, a. Vent. 170. 2 Llv. :oS Hard, ixe, 1. Mod. it?, a. Ld. Ray. 

sC6\vi ...... 


''■p jiji 556. 


proccetiuigs 



Cm. I. : In Chancery. ' . 

'piHaceedirtgs were b/ different laws from the laws of England^ Ahok^iH^’, 
iboaid hot be given in evidence without farther proof. I'hat cafe , / 

•'was as follows: Swinnert^ being a Stotfmen, and here in En^Iandy * , 

bccam#, indebted to Air. Goddard^ who obtained a judgment in the 
Court of king's bench againfl him ; thereupon Sivitw^rtan retired 
to Bctfland^ where he had fonie effects ; and Mr. Goddard got an 
cxemplificatiop ^ of his judgment here, which he produced in evU f 67 1 

deuce before the lords of the feiltou in SiotlamJ, upon d fuit he ^ 

there.againfl Swinnerton ; but that Court would not 
adihit it to be readawithouc farther proof) but gave fcntence againff 
JtiIr..Qeddard i who thereupon appealed to the houfc of lords herC) 
and the (entdhee of the lords of the feilions was a/Hnncd ; and in 
the aBirman^eacf that fentcncc a paraUercafe was cited, where m 
appeal from Ireland^ for that thf lord chancellor there 
bad founded h \9 decree on the cxemi)l ideation of a fcntonce given 
by the lords of the feltKins m Scotl./nd, without Any farther proof, 
that decree was reverfed in the houfe of lui ds here for that and fur 
no other reafun. 


On T!IE other side// was tnjijled^ that judgments arctiani^ 
/errable by exemplifications from onccuuttto another i and this is 
ileen by daily expcnenco, where judgments in the civil law courts, 
as in t^cadiniralty, are transfenablc to other courts, &c. (a). 

• • 

Xhe Court. The princip.il c.ifc differs fiorn that of Switt^ 
nerton v. Goddard \ for tlic plaintiff docs nut m.ike the excmplifi* 
cation of the fentcncc in Holland Xhc gioundot his demand, farthei 
thantofhew, that thci c was a fcntcnce there, fui hs muff give the 
.will and other proofs in evidence to make out his right, and then 
.to flicw how he was damnified. The plaintiff'compl.niis of a fen* 
tence given in Holland^ and certainly he muff be allowed to prove, 
that there was fuch a fentence; and this is done by tljc cxcmpliti- 
cation of it; and he does not found any demand hero upon the 
fentence itfelf; but it is only to ihew the Court th.it he fiiffcieci 
there j aiid be mutt givebther proof to fhew, that it \v.is occafioned 
by the defendant, and in wiiat nmnner ; for that i:» the ground of 
the compiatnt in tins court, and not any wrong liy the fcntcnce 

Itfejf (i> 

• Now by the laws of Holland^ all debts fli.ill atFcit the real cff.ite 
there» but it is there, us it is hero, chat the perfonai effate ihali 
come in aid of tha real effate, and be charged in the firlt place; 
^ereforo the^crfonal effate in this cafe ffionld anfwci tne lofs the 


(«} 1. HoU. Abr? 673. BuU. N. P. 
*!*45. C«lwp 3aj. 

(S) How far the fentenccs of foreign 
courn of competent jurifdiftion a^e taken 
.notice of sn conciufive evidence by the 
courts m Fn^laiidt fee Blacfcliam'. Cafe, 
i. ballc. 9^0. Burton* kitZgerald, 
Sira. 1078. Hugltcb v. Comrlius, 
$1. Show. £32. Ray. '473. Skin. j<;. 

Vj- ' ' • 

/ r 

{ I “ ' ” 

' % 

V ♦ ' II 


Fwer-r Jonc'*, z hd I'ay 9*56. 
iiiirdi 1* Moutux, Doin^l Bai i- 

7s^ilv '1 . Li I\uk on inmiTinci l, 359. 
SalcM'ic.Li V. Wocdhain, Pailx. 302. 
SaloiifiJ T' Johniion, Haik, ria>ne 

•n* W.lilt I, 3O3 *1/, 

OicKtc, 2 'icimRcj- I'iiLiJitit 

V, NuvuIlj b /ar/j 


pLiintifF 
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A»»KT»ous. plaintifF fuftained by the fjlq of the real eftate^ though thathappenof'" 
in a ditYtrcnt dominion. 

See Rrook, I'hercfou' IT WAS DTiCREEDj. that t$ic plaintjfF (hould be rc*' 
<*Cultorri,” 43 - imburfed, 

^*[ 68 ] 

jQafc 34. ■* Arhcrlcy a^^ahifi Vernon. 

# ' • 

Jf a teftat'^rde- ^T^UfS was .ibill exhibited by Roger Aiherlcyy Efq^ and his ytr^fpp 
A }jmlthrir cl.i'H'hf.T, I he wife being. After and heir ac 

f* of bis real ml I horn i\ l\rT:zti^ /*'/■/• tin. cafe J. 

« fh'ip'tn' i J! 1 he eti-L fets forth, tb.it Thoiuns Vernon was feifed in'tail of 
(7 .!ni o iii foMie Lnitlc, jndof other lands for life, and was poflcircd of a perfo- 
** fiurt anil iial cilate to the v.ilue of eighty th'iiifaiui j-Timis'at^hc time-of his 
aficivr .rJo dc..tli ; and being fo fi lled auJ p iirefledjhe i^Rde bi'> laft will in the 
vtiitrls* yi*tr 1711 f</), and thereby, after fome legacies given to particular, 

« and del !f:d “ all his real and pcrfonal eflate to four truftccs 

" confiin.s bi»(na'mng them) in truft, that/hey fhould permit the defendant 
« will, (.\ript « Bzii.flter Vct nzn tn receive the profits pfhis real eftate for life* 

In tilt ilt.i(c |•ema^n<lel' to h:s fiHt fbn in tail, &c. j and that the laid trullees 
** fht'uld lay out his perfonal eftate m a pilrchafc of lands, whichy 
andtiunrcvid* o whcM piin hafed, fhould be fetth'd to the fame ufes, &c, ji* and 
tnat jMir of h., he dcvifeJ to his filler (the now p! nntiff) Airs. Atherlel two hun- 
wiiiwhotK be tired pounds a-year during her life , and a little before hts death 
^^b'4'u'u/ue^ ' 1720 he niade a codiciU and thcieby confirmed his will, 

and requeils^^’ exccpt fucii part as -was by tb.c laid codicil revoked ; and then he 
and f. 10 1,1- two revoked thatpait of his will wherein Air, AchcrUy (the now plaint 
of Ills truii-t'!, tif}') and one Ah. Vernon wdre made truftees, and appointed Air, 
and devdis in^ KccL and Air. 2 \'tzholls to be his truftees ; anddevifed to hi&niece 
Kai Li'titia AJ^ilry fix choufand pounds,and declared, that the fame, 

Iy*}''du!T' only annuity of two hundred pounds a-year, which, by his will, 

B Kvokation hr: luid dcvifcd to his filler lor life, llioiild be in lieu of all demands 
to the nj.pojnt- ihf y or eitiKi of them might claim of, or iflito, all or any pflrtofhis 
nMr.t o’^iheiwo 1-^.,) prj(ii)al cii.iie; and upon condition they fhould rcleaie to 

tiLiltecV all their right thereunto j and all the reft of his 
cf Ill viii!*" lands wl ich In puichafed lim e the making his will, and all other. 

his 1 eal cilate, he deviled to his laid Irultces, to be fettled accor^hig 
as in tile* will. ” . 

The pl.untiftsby their fiid bill infilled, that by this codicil 
tepatoi li,id re, rhu .1 great part of his will, and had made no othtir 
diipolltioii 01 \\h.,t he had revoked, andconfcqucfttly (hat the fam6 
tnipht to defieiid to the f.iiu Airs. Ackerley as hiS heir atJair; 
AND TH^i' l.r.i.ng purchafed fome fee-farm rentSt ilTuing out pf’ 
the manor rjf Ijjhbury^ and having entered into articies for the ’ 
pure I) d'e or fi i c'l.d land*’ lyng in the counties of IVorceJitr^ IVar-^ ' 
7<'a/*, ' and l.e’iLtjUr.^ lince* the* making his fair! will, the laid rents* 
aiid the lands which re'itcd in articles would not pa(^ by thedevifo 
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«ali the reft of his'Iaada, 5rc.” tn the codicil \ and therefore 
^ jatift likettrife defeend^Awp that the fald teftator had fome 
‘ Valuable manufcrlpts oj cajh dectecd in the court of chancery whilft 
‘ he attended that court, which thfe'plaintiffs now claim as their right, 
iti order tb have them publiflied in the beJfl manner, as a monument 
of his gt'eat (earning, to be tranfmitted topofteiity j and that it is a 
' right vefted in them before any other perfon whatfoever, being his 
' hei» at'taw } and ihcrcibrc (hall defccuJ to theminnaturdof^cir* 
Ipc^ns. • 

The dcfendant*5fl«;i7/^r Vernm by his anfwcr confcfTcs the will, 
and tlUt aftef the making thereof the teftator bought feveral lands, 
and mtered into articles foi the purchafcacf mure, and that part of 
the parch:ife-moi)ey was piid : and having increafed his pcifonaf 
eftatc, he made^a codicil, as fet forth in bdl; but infifted, that f'o 
much of Ris eltatc as^^efted in articlesihall pif> in equity by the 
devife of “ all his new-purrhalcd lands’'m the codicil ; and fo 
fliall fee-farm tents ifl'uing out ot the manor (yf Hanbnry ; for 
that they were afterwards mcrge^l in the purcl:afo of that very 
manor by the teftator himfcif, who at the time ol'i.is death, and 
long before, was lord thereof. And farthyi infills, that by Tn£ 
Codicil none of the dtvifes in the will aie revo'ced, but j.ithcr 
confirmed ; but if it fhould be a revocation of what was dcvifed 
by thfe willj yet the lands fR.dl pafs by that clank* in the laft part of 
his codicil, where he deviled all the rell cl his Linds, dec.*’ to his 
(ruftees, Arc. j fo that he Lft no part of Ins i*ilatf, e'tn.T real or 
perfbnal, uadifpofed -—And as for the mrr.i/jrrif’ts^ he fubinits to 
^hc opinion of the Court, whether the iiullecs ftioeid have the 
publifiling them, *to whom the tcftalcii hid enuiilled theicllof his 
real apd pcrfoiial ellatc. 

The other defendant. Airs. Vesnzn^ the widow of the teftator, 

. by her anl'wcr fays, that he left her an ..unuity or icnL-».!uige of 
one tlioufand pounds a^year during liei life, hellJes what lands 
Were about his houfo at Hanbury^ v.hilil ihe lived iheiein nine 
months in every year, and the houfelioM goods ..nJ tninituro of his 
houfe ill Londoti^ which fhe inliiis to i,ave ftcuud to her as the 
Court ftiall think fit. She iikcvvil;* cl.iiins two LondieJ pounds 
^hich was left to her by her lather S’r keil' to he laid 

out in what file thought fit inremcmbr.>nce of liiiii ; which two 
'fauudred pounds ftic believes was icccivcd by theuftator, and 
‘ it]hcrefore infifts to have it f.ilisfied out of his pcilbnal eftate.— 
An.d as for msnufriptsy flic claims them as pait of the tclta tor's 
vhoufbold goods deyifed to her for her life ; fo that flie'iiillfts on 
*her right to them, that they may be puld ilied '"oi the cieviit of the 
teftator, audiiot that llic claima the kalt beiiLfii by ihv.n*. 

4 

. There was a cuoss-dill exhibited n'»:'!nft the {'Ldiunis in the 
qpigitial bill, which charges^ that Ah . .•! Ittl>y .iiuJ las wife have 
received the annuity of two hundred ponnds a-ye: r deviled to the 
.wife on the condition mentioned in 'inn noi icil ; lo that they 

thereby coficluded Jrom any farthci demand of the tellatoi’s 
' ’ eftate. 
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eftatc, but ftiall l»o obligt-rl to perform the Condition ami i‘e)ea(fea$' 
therein is direited. And farther, that the legacy of fix thoufand' 
pounds deviled to the plaintiff Latfiia ^is ready to be paid on the, 
condition afureftid , and therefore that Hie ought to determine her 
cloclion, whether fhc will accept the legacy upon the faid condi¬ 
tion, or renounce it, and take what benelit fhc niay have by her 
title to a dilbibutive part of the teftator’spcifonal eflate. 


'Phe qneftions aiifing upon theft* pleadings were : ’ 

® - 

Firs r, Whether the revocation in thr rodiejofthat part of the 
will wh'Mc A I*". A,.hirl'\ and Air. Vernon were made trullces, and 

appointinr' olhors, had rei>oked all the difpofiiions in*thatclaufe of 

.1 '11 • * • • • 
the will, • 


Secondly, Whether tjje hnds wind thoteft^for had articled 
to piirchafe, and likcwifc rfie fee-farm rents pr which he was feifed, 
and which were not nniitioncd either in the will or codicil,'Ihall 
pafs by the devife of his linds in the codicil. 

TFiiunT.Y, "Fhc tclbtor hafin^ both frcehsld^ leafeholdy and 
eopyhzlJ hiij.bj and having in his will declared a truft only of his 
frctiha’d ..ill htifJjsld lands, without mentioning'his copyholds^ 
vvhcthti .uiy truil thereof fh'ould refult to the benefit of the heif 
at law. • , * 

As to THt HR ST POINT, 


[ 7 « ] 


4 


Tt was arguld for the plmnttffsy that by revoking that part 
of his will where Ai}‘. AchetLy and Mr, Vernon were trullees, 
had revoked all the dilpolityans in his will, bocaule they were ' 
truftecs in all of them, for he did not revoke * the truft to them* 
blit that part of his will whciethcy were truftecs, which i^eVery 
pait : foi they were coiiccined throughout the will ; and though 
by the codicil he deviled the reft of his lands to Mr. Keck and 
“ Ah . .V/t/>tf/A,'*yct he having declared no truft thereof, tliti^yfhali 
bclciled of a rejulting trujl fur the heir at law. It is for bis bene- 
ht that revocai^ioiis are lavourahly cunllrucd, to bring back the 
cltaie ti> hi: II , and the lame woidit in a limitation of an eftatc have 
bv CM c 111.Li ged in f.ivour of the heir at law, and ftiengthencd in the 
ccnllriiciu’ii vvlien againlt him : as for inftance; in the cafe of, 
Kottinghcitn i<. ftnuuur (<?). So where a man rclcafes part of A 
bond, It Is a rcieafe of the whole bond ; and by the fame reoJotii 
a icvocation of part (hall be a revocation of the whole {b). 


f/j) '1 'i b A dcvifi cf land'^ to liis Te, 
co’ji' ion, •/ ii 'jf / .i - l\.r tvtr, ami tui xlu\c 
eT 'Jr,/' Z’i t t* # right luiib ol ilic 

ttjiiijtcii who rJitil, ,jnnfo dui ihe kqoi>ii 
ion \v,ih<^ut lilLc, h.s tkkf bjoihf'- : 

Ac'jiidj^itk that tiic frfiind tun ljo «jn 
irliaU'*tdiJ, and ro mcr^ ^ bccaiMt rhefe 

V/Ords, M/ti' '/■mi/* //#M, .rt VUaJ 

JO ] oaitoi ai'diinjiruno 


ihM^varttcfjiiitiJJucJbtc^xxft the 
kn could nt\(rd4(r wiiiiout licirb, folcng 
a: his tiotlierbycr an> heirs of his fath&r^ 
wc. c living ; thetfii re the heir at law, 
jn this cafe^ fiiall take by diicent^ and not 
by the wjH. Salk. 233, 
fit) Co. Jit, ^£5. Cnj, Jac. 300* 
487. a. A^od. 2&1. 
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' ^ As W THE SECOKD rOlHT, jf * ^lan 

It was argued,‘that by Ac devife in the codicil of the lands pur- 
leafed fince the making his will,'the lands for which he hj*l arti- ftruite,, 
ri^^fhaU not paft., etther in law or equity, as this cale Hands, be- ■»‘*«wirds fiuV- 
caule Ac time of conveying them to the teftator was not come 
. before bis death, fo that he had no confummate equitable intereft 
' Acrein, and confequently could malfc n > difpofition thcieoF(tfl, anrf m 

^ - tile puftfhafc f»f 

pj»y» 
p«r- 

^ money, 

** lands*’ UjJcfs where the teftator had no lands, for in fuch cafe **** 

they&all pafs,tomakethc words of the will operate j and as for pZted mlk^^ 
Ae fee-farm^ rents which ifliied out of |iis own manor, they were codicJ, whereby 
not extinpAtJhea^ but »tAy fu/ptniiul durihg his life, for tlicv could 
not be merged^ becaufe his wife had an intermediate eftate'for life « **'® 
in Ac manor. Now to conftrue that renh” Aall pals by a “ 
de^ife of “lands,” is a very haid^coiiftruiSlion in favour of a vo- lifliLgof my 
luntary devifee agaiiift an heir .»t law, and there is not a cafe in “ wiU to th* 
any law-book to warrant it. It is tiue, theic is a car* m Z.t' 5 - m 

n^rd (cj where it was held, that by the li^'vife of nmnor the rem !! "V 
pall'cd,,but it was becaule the tclL.tor had no othoi light ^ m the ** ’ ’•'"‘itlvu 
manor hut this rent; and thcrdoic the devife had been void it the * f '’3 *| 
rent did not pafs. I»ut if it fhould beobjeiHfd, th u by a dt*\ ife of k, / 

« lands” all his micreft therein would'pals, this is'cintiary to !ITj 
fevcial refolutions m the Jaw (</}. iicjuici, wheic the words arc* iiu«s?i,..ml.,p. 
doubtful, the hei*-at law fllall not be dninhctiicd f.*). Ifit Aould 
bc likevyifeobjcclW, ihai upon an dc riuJutjt, n//.,, by the 
. ftatute of Jyelhmnjier the “iciit*,” were extcndd>k’, that 

cafe in Lrii. ii/,-.. { f) doth not wtinant it; thcietou* no mfcicnco buds, a;ciK.u;lI 
can be made from thciiccjthnt by a ic.duiuld. coi'lt:"clion “ rents” pimbtfr be 
Aall pal:> in :i will hyadciiic o( “l.ids,Now lu tluit vciy 
;cafe in Groha it is faid, that a rent-fek wu'ild not cxte^iJible , ^1"' 
and fince the ftatute .7 tmptsn: U,'. tmn, il am.m 'nvc lands in 
fee, relerving a rent, thi^ is .1 icnt hcic in 1 lubje.t, bccaufe a v.f.d real darr^ 
tenure cannot be created at this il.iv, and cv-’i v f *• farm rent, 5 iba 
when granted by the king, becomes Lck, and tia iciv,i. ;.o: to be 
extended. 



(«) ltoe v, riudd. Fort 184. 

(t) But III the Cafe ot the Oountefs 
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tirilT” THIRD POINT, 

U^Jd{*Ji a^ It muft be admitted, that by a dcvifsfef “ all hLs lands,” thofe 
fyMd lao^, copyholds vrliich have been furrehdered to the u^e of the will fliall 
cievife ‘*#11 bi» pjjfg t„ the tniftees (a) ; and lb it will by the vi^ords “all his real 
«♦ pcifonal cftatc,” but there is no manner of truft dccl.ired, 

without njcn- either iii the Will or codicil, of his coiiyhold lands. The only 
tionins hib worij^ in tlie will by which any. truft is declared are, “ as for and 
teUti ytt it it <4 coih cming my freehold and Icafehnld ertates, thp fame fliall ^ 
^prar by a CO. (c fuch triifts, &c. j’* which words “ freclifdd and loafeholo” 
b«n copyhold : fa that he having declared no irtaii* 

tlonof tilt "uf- ncr of truft of his copyhold ertates, the truft thereof rJiilfl: refult to 
lator, the copy- the beneht of the heir at law. It is true, by tbb ftatufe of 
holds fliall pjfl» I'rauds (^), all trufts not manifcdly Ihewn by fome wiitine are 
a^rdingiy.-ind . hut this muft intended of ,u. f’xprcfe decoration of 

heir^at' ijvv! ''' truft, and not of any implied or icfulting trult, .md this appears 
by another paragraph of the lame ftatute, where the teftator’s 
intent is to be no farther admitted tiian it is exprelTed in theafore- 
faid limitation of a tiuft to a ftrwnger (c) ; theiefbro if Ins intent 
is doubtful, it fhall be conftrued for the benefit of the heir, bccaufe 
all the truft not difpofed muft refult to fuch heir ; fo that if the 
Ccuit fhould be of opinion, that the wilt is not revoked by thff 
codicil, this copyhold muft defeend. .But admitting no ituft is 
declared of the copyholds, it can be no imputation upon the cha- 
* C 73 3 1'2‘^^er of the teftator to fay, * he made a will, and did not appoint 
what truft his truftces fliould have in the lands he devifej } for as 
great a man as he was in law, another as great as he hath made 
• very Orange bequerts in his will, and that was Sf rjeant May-^ 
N ARD 1 and probably it might be the defign of ihofe great men to 
exei ci(e‘ the wits of thole of their own profeflion : it was clear, that 
tins w.is intended by TUi. serjlant, for after foinc very unufual 
dilpolitious in his will, he takes notice, that fonie men might admire 
;U It, but that he did not care, valet quantum valerc pete/l. 

On the other side itw-as argued for the defendant: 

As to 1 FiK URST point. 7 'liat the principal point in this cafe 
was, WhetJier the codicil was a revocation of his will ; and his 
Coimfel millloJ, that it was not, for it was no more than 
appomimtvt and fubllitution of other truftecs in the room of thofe 


(.) C^‘'OL'v\In (^foKv’.Pi I. Vcz. 
19 0 Oil-f' Pojit*,I'ctr. Wms. 

39 a. 'Icpalnl • Smith, 2 Atk. 85 
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(A) liy Yj C. ' 2 c 3 r 7 All 

dcclaiariOD'. 01 cicatioiib ol nults 'V 
lonficknets ot any land-, icnfniMit*, 
■« or liCK*Jit:>nMUb, lhall l>^ maiiilcfhd 
iod proved h> foliK writing figncd hy 
th 4 parly, vvi o *s I y Liw tnal Ld to 
dccl.*rc fucli tr.'lt, 01 b> hii'aft vt'll n 
*• wtlrmy, or tllV llif^^ lliall be Utter!v 
/CjJ ai <i ot xKnic rfit cl. 


1 

(.) By 29 C/*- 2 c, 3. f 7. it is pr^4 

vif’tj, 'riiat wj}9n; 4 !iiy cQiwcyanc^ 
ihallbe luadt ofany Lndsor tciicmenU 
hy lAhith a tiuft oTt.')nftdence fhall of, 
may anfe oi refult hy the iniplkatioti'* 
or conftruftion m'hvr, or be riansfefr*- 
led 01 cxtinf^uifliL'd hy an 4A or ope..' 
ration of law, then ftKi\ truft or cOnfi« - 
dcrcc fliall he uf the like fbice and 
eflfccl a« theVame Vioiild have beeu‘ 
il this ftitaie had net been niade.*’ ' 
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'. Klfhoni he had appointed before by his will; there are no exprefs 
Words to revoke it, and-a revocation (hall be no more intended 
than the difinheriting an heir, for that inurt be by exprcls wordsj 
and lhall never be intended. Now according to fuch confthiclion, 
which is contended for on the other fide, this codicil would revoke 
itfelf} for by the firft part of it he conlirined the devife to his firlt 
, tru.ftees, and afterwards revokes the trud to two of them, which ta 
. ycry incontinent; but it is a more natural conlhui^ton, that he 
revoked their dftate in the trull, and apjiointcd two other trutiecs 
to the lame trull?, as before by his will. But by the whole courfw 
of the will it^ocs not appear, that the tetiator intended any part of 
his eftate Ih^uld defeeud on his heir at law; therefore the u'lll is not 
revoked by thd codicil : if it Ihould, tlicn the annuity of two hun¬ 
dred pounds a-year given to his tiller and heir at law is revoked, 
and fois tJic fix thoul'and pounds given to his niece, becaufc it w.'i'»< 
to iflue out of the lands ; bur neither of them are revoked ; and 
thofc fpecific legacies are fufficient to exclude them firm any light 
they may have to the perfonal eilate of the teilator, like the cafe 
of Bethellv. Bethell{(i\ lately .it the Rolls, wliL-re a man devifeJ 
one Jhllhng to his heir at law, this v/as adjudged an (ibfolute 
^xclution from any right he might claim to the tell ator’s eilate. 

It was infilled on by the will, and argued for the plaintiff, that 
the manuferipts flif»uld dclccnd on the hen at l.iw as hcir-loonii ; 
but it cannot be piefumed that the teilari'r devded th<-mtohis 
trulleesto be fold, and the money to be laid out in a purehal’e, &c. 
for they arc not in their nature ’■ a pci k*n.d eilate foi any inth pur- 
’pofe>and the heinat law ha, rui piet-'iicc to li.uc them as heir¬ 
looms, for thole are by cuitoin (^), but il.-re can be no title by 
cuiloui to theic manuier pf., becaufa ihc tLllalor gave thorn a 
being, for they had none l).,J”Mchis liine. 

As to THE rctOND PoIK 1’, Whether the I.aids whii !i tin feit.- - 
’tor had articled to purckale, and till lU - tarin n-nts, fliali | .as !>/ 

. the devife oi his lands in the (odicil ; 


Aemitxlt/' 

Vs«konJ ; 


[74l 


It was argued for the ilait they woiiM p.if- 

And firft, as to the lands which he had to pnirhale, thole 

tattds muft be cither a leal nr perfonal e/iute , it will hi \biinJ to 
'faiy they are neither; and it they ate cither, tiie«i rh<*rc are liifHcu n 
W<M‘ds in the codicil to pafs them ; foi the teflator takes notice 
therein, that he had puichafed lands time tuc makin,', h’s will, 
which wordlands” lhall extend as well i-.>t’.,oie for wluthht. had , Ai-cl.r iZ'u 
articled as ta others which were adiui.lly conveyed to him aiid 
*ihall pafs by a devife of his “ lands. s m /on c i.ifes by a de> .1 .* 
of “all his free lauds,” a “ poition oi titucs” w'as atl.ujged to 
pafs. So in the principal cafe, thi vwiiJ fbell extend to 

k!I vvhatlccver ; therefore the lents ’ whicli he !itd pur- 

chafed fince the making his w'lll paiv 'ey the deviic of 
“ lands.” Betides, the lands for which lu h i ■ conti.’dted did net 
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all reft in articles, for great part of the ptirchafe-moncy Mras 
but the heir can have no right to fuchUands if it is not a realt/t 
and if it is a real eftatCy then i& may dcrcciid ; but whatever is 
dcfcendiblc is devifable, and here it is devifed by the words ** real, 
“ eftate i** and though the time of conveying thofe lands was 
nut come, yet that will make no alteration of the caf: ;■ for the 
vendor is, from the time of the .contrail, deemed a truftce for tho 
purchafer. 


And as to the fee-farm rents^ they Oiall be etynprifed inadevife 
of his “ lands,” cfpecially thofe rents of that nature which i/Tued 
out of his own lands ; for the iiuci vcning cliatc math: to the wife 
of the teftator fo’- life was*by a dev'ilc of a rcn£-charjj;c%ohcifof one 
thoufaiid pounds pet anmim for her life ; and by her acceptance 
thereof thofe rents wcie picigcd in the icvti^onj and,then by a 
devife of “ all his lauds” the lents will pal*?. 


As toTiiF THiftD poivT. As to the tellator's atpyhold eJltUe^ 
the objection is, that he haviiig declared a trull: concerning his 
fret hold and leaUhaldy and none of his copyholds^ for they are not fo 
much a'' mentioned, whether a truft thcicof fliail rcfulr td the 
* heir at luv ? And it was argued, that it Ihould not, becaufe 
thciearc lufEcient words by which they will pafs, and thofc,arcby 
a devife of all his real eftate ” Befldes, the teftatoE never had 
the legal eftate in thofe copyholds^ but it was others in tiuft for him, 
which truft he hath devifed \ and the codicil is a republication of 
the will. Now there are authorities in point to prove, that copy~ 
holm will paf. by a devilc of lus real eftate as where a con% 
ttiirt was inacL foi the purchafe of lands, fumt of which were 
copyholds, It wav adjudged, that by a devife of his ‘‘ real eftate, 
cf'pxlioldv would pals in equity i and this was the calc of 
w. (hetiihill (n). And lo it w’as held in the c.ife of 
I'. Jii'iitdjham (l>)y that copyhold lands would pala by tho 
dcvile of lus laad.s, if the d(.vilee claimed .them ui tune. . 

'"I'iieic was an’othfr objeciion* made in the behalf of the. 
pLiniift'a.s to that (.laule in the codicil whcie the teftator dirciffcd^ ' 
tliat what he h.Ki deviled to his filler in the will fhould be “ in lieu 
“ of all d'juiauds fhe might have out of his eftate,” that this claufe 
might be i.itisfied by intending fuch demands as (he may have inhcf 
own right. Hut in anfvvcr to this objection, it is abfurd to fay a 
thing fhall he intended when it is plainly exprejfed ond here the 
\Woids aie, in lieu of all demands -f neither •doth the plaintift* 
pretend to fticw .in\ j>ai ticular demands ihc had to the effote, which 


(a) a. ^*irn 679—See alfo I'rtcc- 
dtnts jn Chjnc try, '.zc 

TUv tcit lUH h.a* .igrecc* fjr the 
puicl/ift. of a co}*vliulcl^ .lilt] purfu.int to 
tlut .iii;rtcnHnt afiiimitUr wdv ('»ut 
ot ci^utc to fusil; thfiiht li.virni 
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before ndmkcAnce ^ it Nva.'idccrtcd, that 
the co^iyhokl lands hccaufc the 

tefUtor had a title in equity ro tecover. 
themy and the vendor ftcod fciftdtor him 
till d lct;al con^tyanvc could be matte. 
2. fSffian Kcp. 3jj—N ote iQfoimir mi* 



Michaelmas Term, i6.Geo.'i* In Chancery. 


(he ought to have done (if (he had any) as an inducement to what 
is thus objeefted in her bcl^lf. 

AiiOTMER OBJECTION was,'that the teftator could not dcfign 
to feclude his fifter from having any fliare of his ertate by thofc 
words in the codicil, where he takes notice that the dcvifc of her 
annuity was upon condition fhe (hould “ releafe all her right to 
hiseffate,” becaufe (lie being a piu coVertj he very wdl knew 
that her rcleaf^ woul»l not bar her. In anfwer to this r^bjeOhon, 
the word “ relea(j;** in this place cannot be otherwife intended 
than an effedlual releal'e to hei, winch muff be by (ine, and no 
other releafe^ 

, • f • 

* The teftStor’s widow being made a party to the bill, (he by 
her anfwer, and now; by her Counfei, inhlled, that (he might have 
(bmercmffdy for the rent-charge of a thmifaiid pounds a-j ear given 
to her for life, either by dillicl's or otherwife, tor (he could have 
none by the difpofition in the will, and that Ihe nn^hr h.ivc a 
decree (or payment and l]i'j‘'fjclIon tliercuf, anil o( tiic ar’'i...rb, and 
that a dedudlion of tlie p.'ihaim-nlaiy taxes mi'ihl be a[i,vntioned 
to tliis rent-charge, in pioportion tf) the reins of the Lms out or 
which it id'ucs ; for that this heing a rent-charge out of all the 
teflator’s J.iiui-, it wiiuhl be m a great mealnie fwallovsed i( it 
(houlJ pay moie tax^s th.ni (o nvieh, nluing out of lands cf the 
value of a (hv^ufanJ pounds a-) ai. 
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Then hfr coi^n^ fl insist rn, that Ihe might he quieted in Mopry tK'Mrcd 
the poflc/hon of tiie l.tiids which liie tellat-a' Ixid left lu; Pm life ; ii'Iout.n 
.md that (lie iniglit luive tlie h g ley o( two hundred pounds left to ^ 
her by her fatliei’s \/il!, with ini. retl, to hi* laid tmt 111 wlui (lie **** ***'*^* 
thought lit,as a renu inbrance f.( him, thi', Im mg .1 Kpa. itv, legare, 
and received by hei huduad the tcilaioi. 


Rut as to ti.iJ tv%'o hundied poundb ic vv.»s ohjeded, that the 
teftator Jiaviiig rtceivfd it m my jeais pdt, and thmi'di for Ins 
own ufeand benefit, yet he iliall not he i.iken as a debtor, hecaule 
he had devifed hispl.ue-,jewch', ani a leg.icv o( fiVchundieil [HumJs 
to her, befides his coach and hoifts ; and tlieudfrc it Ih.dl b-e pre> 
fumed (lie was paid ; for acertding to the ancient iide, Jrhii'ji nji 
prafumttur donme^ fo that her long acquielccncc- fliews hex cou- 
fent ; and if no proof could be made that ic vas laid (.ts it ically 
was) in apiece of plate, theic is no colour foi mieieft to I*'; paid 
for it, becaufethe propeity of tlut pUto was in the teHatui vvinllt 

he lived. * * 

% 

Thereupon Mr. the defendant,confented to pay the two 

hundred pounds, but without nueicft. * 


Thenit was iKSTSTEP/jr thcxmdvM^Xohwethe manuf':t'ptt 
as part of the teftatoi ’s hoinHold g.-ods, which weic dev iled to her *, 
for though the pcribnal eftate is devifed to trullec*! to he fold tu 
purchafe lands, yet thcle matiufcripis Azeno the pcifmal 

«ftate, for they are not aflets to pay creditors, theiefure ilj»dl not go 
Voi-.Ia. G over 
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over to the triiftccs; and they cannot be heir-looms, for thercafbit 

before mentioned. « 

• 

But the widow .ind the other d’efend.int Bowater Vernon agreed 
in court to have tliom nubiiihcd between them, without any profit 
to thcnifelves. 

* Upon the whole matter it was concluded, for the defendant, 
that if this will fhoulJ have fuvh a conltruction as was contended 
for by the plaintiff, then the teflat(u, notwithflandiiig all the pains 
he had taken to fettle his cflate, died inteflatc, and all his trouble 
was in vain; which is inconfillcnt with his charaiStcr, who was an 
otnament in this couit, }\'herc he attended, and wh^ aisled in all 
things with the utmofl accuracy and exa£lnefs. But he aiScd in 
this as he did in all other cafes, and made fo good a will, that even 
artificial rcafoning is hardl^ able to raife t!^* totour of doubt 
concerning it; fo that it is a little furprihng it il'ould bear any 
manner of cuntelf in a court of julbcc and equity. 

Lastly, It hath been faid,#that the heir ntlawfhall not be 
difinheiitcd without plain and exprefs words for that purpofes 
but this faying is too general. It is tiuc, if the words arc doubt¬ 
ful, the hen lhall he favoured {a) j but *f a man dcvifehis lands 
to one, and in the fame will dcvile the fame lands to anothwjthey 
arc jchit-tenrtnts ; w'hich fhews, that the will is to be Sonflrucdas 
enc entire claule, and not as different claufes; and by this means 
contradii^tions will be avoided in the conilru^fion thereof. 

The Court. The principal queftion in thiscafe is, Whethty 
the L3(lic:l rcvo'rrd the «/;//, and fliall be taken as a courfe of 
different wonK and pbrafts, or as one entire feheme confummatc 
by the feahng f—Am! as to that iiuttci, it was held to be the 
bell way to conlliue one pait thereof with the other, as one entire 
feheme (/}, and which was thought on and coniidcred by the tef- 
fator at (jo. and the fame time, it is abfuid to fiy, that^hc revth- 
eath'i in ttie codicil of an inimaterial cucuinftaiicc in the will 
ihaii levokc riiv. whole will, fur it is no muic than a revocation of 
pait of h:s vvilU by which lie had appointed two perfons to be 
tiuffets, and appointing two ctl.cr in then room j it is as if a 
perlorifliould fet fc^rth in a codicil, that f, S, whom he had appointed 
to be his executor, fliould not be in') ex-.’cutor ; this could never 
betaken as a n vocation of the difpolitions in Ins will. Now here 
the tefl.aor hv M s codicil apjxuntcd two others t«; be truflees, and 
he deviled tt iiicin atcoidiiigly, this mult bif intended as joint* 
tenanis oi the iriiii with thole alie«dy iiariKd in tTie will; for the 
W'ords ‘f otocr ttutltcs” imjd) fume not before named (r), 

■** As to for vvIik!) the teflalv^r had csntratled^ the* 

owners tneiuof cuntuiue bailees fur tha tell.itor until conveyances 

(I > Set WiUt.n S ifldtDid, 1. VczejTf 
17s. iSb. 
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are executed (a), and he might compel them to convey accord 
ingly ; and thcrefwe they fliall pafs by tins devife, though he had 
bought other lands which were ’aaually conveyed to him • and 
this was never made a queftion in this court before : and is for 
the.Dbjeaon, that what refls in artUes was neither lavds or 
tnmey, this is of no mannci of weight, and therefore it deferves no 


• a devife of l.inds” is fufficient to 

pafs fucb^i^,-,or any other right out of lands ; and therefore 
where there is fuch a dcvilc {.is in this cafe) they fli ill notdefeend 
to the heiy, cf^cially fince it appears on the face ot this will, that 
the teftator had dcyjfed two hundied poumrs .i-yenr to the heir dm - 
mg life s and then in the codicil he takes notice, that his heir h.ul a 
lufficient pnpvili(Ai rnade tor her, andray>Vhat it Ui.dl be all wliicli 
file lliall have, and that on condition flic fh.niM releafe all farther 
demands out ol his eftateboth real and pcrfoiul. 

And this codicil is a gooil U'pul^j'u utlcn of his will Now 

, as to tepubheothus, there i^ fomc diircicnec between real efiate: 
which will not pals without it, and the conflunilion of a devife of 
peif^otial ejintci, to make them pafs without it, which conllruc'lion 
IS on thelfatutc of Wills (d), which introdur.s a new method of 
conveying eftates, v^z.. “ Hiat any poiibn h.u’ing lands m.iv dil- 
“ pole thercol by will and tins is loiind'.vl on the realbn ol the 
common 1.1W, th.it a man cannot give wliat he hath not, ns the h.-ir 
in tail Cwniiotgrant ot iileali* to tliicfintiiiiie tlie eilatc*t.iil. Now 
dcUnitting that “ lents” will jvils by a devile ol “lands,”' ycrtlic 
teilatorhad not thofe lands lod^M-il.,, liif mie the t-ineof convcyic ^ 
them was not conic. It i ti m, (Ins ol p.cliori was made, but ir is 
of no weight, becaiife, as hatli be. n obiei ved alieady, the vend-ws 
are Uiillees for the pmchalvM- nm.i .i convcvaiKe loiildbc m uiv 
Hehdcs, a m.in’s mind m ly i .b..i: - u |..■r. hr gro>v s i ich ; and hnce 
tlie Itatuteof blaud'^, u tiphtiuui ^ • u.^ll b,, iiiv.ntnig. 
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As to the copyhold rjlate^ though the teftator by his will hath 
declared only a truft of his freehold and leofehold ellate, fo that no 
truft is raifed by the will, yet by the codicil he (hews plainly, 
that it was his intention to pafs a trull in them, or to pafs them in 
truft. 

As to the releafi\ it is true, it is no conveyance, if nothing 
palled by the will; nor, as this* cafe Hands, is it any conveyance to 
bar the heir at law of any demand to the teftafor^s eftatc, (he 
being a feme covert \ but he haviii'i; dt dared Ri that 

Ihc ftiai! hwt* ht.t annuity on condition Ihe releaft-s, &c. this muft 
be intcnvled a rck-'f., b»' fine, Co that it may be cftcd^al; othcrwil'e 
ftic lli.ill quit her auuu.iy. * 

j\nd this v/.II, a-, to im pcrfimil is^ooJ ind pQtfed:. 

Tih'rf orftt i)LCRrEi',»h.utheoriginal hill (houldbc 
difuiiired with colls, but the ddeudint forgave the colls. 

And as to that pait of this cISuft which i elated to the widow of 
the tefl.itor, dpeciai'v as to the two hundred pounds which was 
deviltd to iier oy iier father to bv* laid out fomething in memory 
of liim, It ought to he paid out of the peifonal ellate of the teftatflr, 
it bung icteived by luin, and for hiSKiwn bciv.ht, and th^ rather, 
beraufe he was i.';* >. iiti.r to her f.ithf i , and it is a iTufliehavtour in 
him not toperlmni hi^will in e\eiy relpcct ; but it (hall carry no 
rntcrell, bceauhit was to be laid out in foinetlnng for his remem¬ 
brance, whieli would have b< en no bcnclit to her hulband, tlia 
teftator, if laid out in hi*, lile-tinic, bccaulc.it was not for Hbr 
fcpaiat'. life, but was lu be laid on a fpetial truft, and to a parti¬ 
cular purpofe (</). 

And as for thf reft of the tvidow’s Jemand*^, the defendant is 
ready to fatisfy licr as deftieu. 

Afiiimcd in tin. houl'c ol lorti»>. 

A for rrn orn.ng caiiKil iii- jr wfiich thc'-oufi of chancery will 

tcnH, ‘.wrfvii SciAtn, 1 V'y#v, not .iJIuw jnCtiefl, fee 3. Com. Dig. 
pf] , luit r.r)t foi a fjiii L-Kcitiiii fu- ** CliiinLC.y * (3. b 
rrih i' 'r i z iiUt lor 
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f ^ 

^ I'lobfo n Stanecr. 

A BILL was c::hiHnt'd by the robe relieved ncainft a 

bond obraincd by the dLf‘*iul.niv, and, a^ fu^'reftcil, with- 
^ out any manner of confiilf-iarion , and to hive anotlier 
bond of-cighty pouiidi,•conditioned to pay foity pounds, to be 
delivered up to the ])laintifF, the money being paid, and likcwife 
to be relieved again!! a fettleineni obcanud fiom him by fiaud, 
without connderation, he being a weak man. 

Tuf case was, That the plaintiff niarn 'tl the danrthtcr of the 
defendant, who was his lirft wife, iipoii >,'h-rM piarn.ii’e thedeien- 
dant procured a fettlement from l.nt by fi I'ul, w’Inch v/as by 
fettling part of his eflate to the ufe of hiiuidrand liis f.iid wife, 
for.life, remainder tOb^uffees to preferve contiiio^nt remainders, 
remainder to ^he ufc of 'Jojhua S.'unitr., and ni-. hens,* v/ho was 
’ the cldeft fon of the defendant, and broth ..t to the (.la'inifl’s wife, 
and of otherirffft of his eftate to trullecs for two ;nnidie 3 ycais, to 
j^)LAn 3 ^'**<^cy the pUintiff fliould cliarge it witlial, by way of le¬ 
gacies, or othcrwife, remaruler to another bietlier of tlic jd.Mntift's 
wife, and toTiw l*cirs for evei. Jlnt the defendant, his father, 
took care to have a grant from him of tli it p(w>tr which he had to 
charge the eftatei and his mothcr-in-LiW prcciiicd ancthci jiant 

G 3 Ifroin 
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Hobson from him of one hundred pounds, to be paid to her after the deatl| 
agathjl wind) was recited to be ii® confideration of the love 

.TAM.ER. anJ affection * he had for his wife, who was her daughter; and 
* £ 8 l 3 they obtained another bond of him of eighty pounds, conditioned 
to pay forty pounds, without any manner ot confidcratioii; tK.:'''*- 
fore he infided, that this fettlcmcnt and both the bonds ought to 
be fet afidc ; and a fecond fcttlement which he made on ms now 
wife, upon his feconil marriage, and in confidcration of iiei por^ 
tion, mit^ht be edablifiicd and made ?ood. 

The defendant anfivcrcd, that the plainti/F having marr ! his 
daughter without his piivity or confent, he was at h^l nuch 
dilpleafed, but afterwaids was reconciled, and to<>l# h' * his 
wife into his hoiifc, and paid fomc of his (the p it / ‘ IhS| 

and had done ether fetvica? and kindnelles Icr hin'jiid U< <> , fo 

that he (the plaintiff) was indebted to the oeh n ’m:l in *i <ui s nf 

one hundred pounds and more; and that in co.iiide'af a '■(j 'if^ 

and of the love and affedtioii which he did bear -o hiS .«• ), 

who was now dead, he made tlTc faid fetllemert, which he ii.lilt- 
ed on to be good, and not to be fet alide [b). 

The finglc queftion upon the proofs wlls, Whether this feltlob 
inent lh.ill be fet afidc, cither for want of capacity m the plaintiif^ 
f)i for that It was a voluntary fculcmcnt (r) ? • 

Anri as to that it was arciikd ftr ihc defendant^ that the 
witni-fles for the plaintift had not fiivwn one Tingle inllance ofhis 
weaknefs, but genei.illy, that he was a weak man ; when the wit-; 
r^fi'es pioduccd by ilie dcfeixlaiit prove, that hi-*was a peifon fuf- 
liCiOnt to manage his own bufinefs and c-llate ; and certainly it is 
not neceflary, that every man who makes a fcttlement (liould be 
.111 iii'ienioiis oi a le.triied man, for it is fufRcicnt if he is of an 
ordinaiy capacity ; tlivrcfoic this fcttlement ought not to be fet 
afide for any mcopaci<y in the plaintilF. , 

Neither ought it to be fet afide as a •voluntary fettlemfnt to make 
r* oin fur another upon the plaintiff’s fecond marriage, becaufe the 
f < Olid Icttl'mriit was obtaiin d upon no better confidciation than 
th'. fiifc (//), vvli’.ch was had without any manner of fraud or cir- 
ciiiiivciiiion; .<ii' fo ijr horn it, that it was proved the plaintiiF 
alw.ivs iiucrukd, it he li.td‘ no ifiUe, that his effate ihould go to 
t'lc rcLticns ut iii> wife ; and that fuch his intent continued even 
atter'!•'death or ms Wife. • 


) Siilc Att'irty r.cntr..!, 2 Ark. 

f.') Th.!t wil! not nrry an 

nrrof.Ki t into ..'..i.uii. n without .i va- 
i* li* O' rK'rii"iu'is 1.01 ll(ill.It on, ifc 
Colrnhyt ‘•01 til), ; I’-iuvr'» C C 12 . 

(4; Sn t.i-ji'w.ii 1- t.i> (Iwin, 1 Cli. 
Pip. i;j. Viikist Euiiiunt, I Vtril. 


ICO. Clavcfing v Clavering, 2. Vem.. 
473. Taylor v. J^ncs, 2. Atk. 601. 
\Vatlon 1 ’ Routledgr, "owp 705. 

(d) Alien v Arme, 1. V-in.. 
Claveiing v. CLweimg, 2. Vern." 47j. 
Young 1'. i ottli, • v-i-'cr. Wms. loz. 
Hawce V. Wyiitt, 3. £iown C. C. 156. 
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But if the Court fhoulJ be of opinion, that this is a voluntary 
fettlement, yet tlic bill oinht to be diliniflcd for want of proper 
parties, becaufc Robert lhbfon\ the plali)tifl''s father, who had 
the legal eft.ite by the laft fcttlinncnt, h not n^.ide a pai ty; bcfiJcs, 
-the^'^lAfNitifF /hall not have any * lemcdy to let alidc the firft, and 
to fet up the lafl fettleiiiciit, becaufe he has the fame eftatc in both; 
therefore he can have no pretence to complain in a court Qf equity 
for relief againlt one fettlement nrfavour of another; fuch an ap- 
* ^hQgtion as th^s ought to be made by him who is aggiievcd, and 
who hUkii'an eft^e by one Attlcment and none by the other. 

Thotfiforl: it was infiflcd, that the firft fettlement U’as made on 
a good conlidtration, for what can be better than marriage ? and 
the remainders limit):d on the fame conllderation aie good. 

* * • % 

As for the bond o^ eighty pound', the defendant infifis, that he 
paid the money for tlie planitili ’b ufe at two payments, See. 

On the other side it or^ued^ that this was a very ex¬ 
travagant fettlement; in the hdl'place, becaufc there was no man¬ 
ner ot provifienf r the t)f that marriage, and though there 
.was an * limited t® tiuitecs topivleivccoiuingciit leniaindcrs, 
yet t|;iv’te are no remtin Vr? ;n the fettlement; but the inheritance 
of all his»(the pl.i'iit'ifS) la”ds is Icttled on "jf-Jltua Staneer-t h;s 
\vife% biother j and in coui'id..ration of love to his wife; for after 
the limitation to him (th>‘ pKiintid) and his wife for life, the re¬ 
mainder in fee of p.irt of tiic cflate is iinmcdiately hmiied to ('iie 
,of her brother?, and the Le of the other part of the cJlatc is li¬ 
mited to anothef of her bmihcrs, with an intermediate teini of 
years to trultecs, which the plaintift' miglit chaige; but care was 
taken to have a grant of that power which the plaiiuilF had to 
charge the land*, fiom the pLniitnT to that biotliei, fo that after 
all events he might be in as good a condition as his elder brother. 

Befidcs, this eftate being no more than fifty pounds a-year, and 
the plaintifi* but tenant for liK , thcie arc other incumbrances fit 
up by the defendant, vie, a grant of one hundied pounds to the 
defendant’s wife at five pound*/'r;* tsut. dining hei life, and the 
bond of eighty pounds, which is inipoillblc fo: him to [lay, h.iving 
only an eftate for life in fuch a lm.dl eftate ; and tins ihewb an ap¬ 
parent fraud on the face of the deed itielf; and by this means the 
defendant will always have the plaintiff in lus power to get any 
other writing from him to charge his eftate. 

As to the obje^on, that this fecond fettlement was made upon 
no better a cgy^ifidcration than the firft, the fadt is quite otherwuf 
for it wasniitac notonly in confideratioti of marnagc, but of one 
g^iiMiiflCd'^unds, which the plaintiff actually received as a mar¬ 
riage-porcigjji^w^h his W'fe. 

* But upon reading the fettlement, it appeared to be thus : 

The eftate was limited to Rohei t Hobfon the father of the plaintifT, 
his heirs and aftigns, during the lives of the plainuil and lus wife, 
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in truft that he might employ tlie profits for the maintenance of 
the faid plaintiff and his wife during their lives, with remainders 
to the jliiie of that mariiage with, othef'remainders over, fo that 
the plaintiff had no effatu by this fecond fettlement. 

The Court. The plaintiff has no rcafon to compl4ie,..-hS'‘ 
canfi’ It appiv.^ he is in u lu ttor condition by the firft fettlement 
than byj([ia latt, lor he has an ci'iatc fur life by the firlt, and none 
by the loll. And theie being no fraud proved in obtaining the 
full fettkinent, nor any manner of proof <jf the plaintiff ’s incap-.- 
city, iheic tan be no icafon to fet afidc the lirlH5tTic»x«4i*r' 

But Huhert Ilo^'fotiy the plaintiff’s father, who h/id the legal 

pftarc by the ictond fcltleincnt, not being made a, party to th^ 

bill, the plaintiff could have no decree, but had leave to amend 

his bill, &:c. 

* » 


Cafe 36. Evans a^jivft Hofkins, and the City of Gloncedcr. 

If a fci F ADY JOAN C( 30 K, by licence from Kinfr Henry the 

ycais, wnitli J^jphth, granted the lands in queflion to the mayor and bur- 

belonn* t\vo ''’f (rlsuct'llery in null: that whenevesthe leafe made by her^ 

cop•iccptrsjan I Paytruige and ^nne hiS wife fhould be determined,^ they 

one of tlitp), would make a new leafe to them, or tti'the hens of thcfaid Auue 

uponjfaifciug ,it -Miy tifiic OH rcqiicff, on pa)meat of twenty marks, and under 

fine o"-’ *^1** o' yC'T'ly rent of twenty marks for the fpace of thirty-one years, 

to"'be paid lor claufes aiid conditions as in the old leafe ; and that 

the r.rewal of upon the expiration of fuch leafe of thirty-one yeais, the defen- 

it, obtainan .-if- dants, the mayor and burgolfes of GtoiUf,iety fhould at any tunc, 

fignmentof the on the rcpiLft of the heirs of the faid AhiiCy make a new leafe to 

otlifci s moitty fjjcoa in manner as aforefaid. 
for a coniidt'-.i. 

tion of aoi c- 'I’liQ pla'ntitf Evonsy and one Holeman ILJJcins^ W’ho was the 
father of the dehnidant were c«ihoirs of t\\c hwi Anne 

vcy.mce ns fiail. P^rtii\ 7 i'y and hc tli^- laid t i juman tiojkin^y in the yeaV 1712, 

du: It, aii'l fi- got an affigri iient fiom the fud /ir-uv/j of Ins right without any 

<!(i the iir.;;nse manner of coiifideration ; then fore tMis hill was brouglic agamll 
to ifcouia foi .1 dfjfe idant HcfkitHy rlie fon of the fud hlA.iiirtii I-J Jklnsy to fet 

.irignincnr as obtained by baud and unpofition on 
r Q 1 pbin’iff E tf, by mifinfoimnig * him of the Ifate of his right, 

L "4 I and agiinil the other defen’:ini*>, the ma)oi and burgefles of 

S C z Iti/.bi. ii}r.ict.liiry to f>. ve a Icafa ina Je to tin plaintiff' Kvan^y and to the 
deferuL.nt as coh< irs to ilie faid y^nne PqitnJgCy and ac- * 

j^”von” o6 -^r^biig to the covenants in tlie .’uiomal leafe g. Miter^ by the Lady 

a Virn 307 mayor and bui,j il'.s of GioucejUr* 

* 

I'he defendants bv thinr anfwcr acknowledge, tli:tij<,the plaintiff 
urn) r«)v u-ieiidant IPJki.n a»c loiieirs to the find Anne ' 

and l!> It the I„jdy G. k made fuch a grant to the mayor and bur-' 
geff.- of Gi’iuccjit.r as in t.ie bill is fet forth, aiK.! iiuiTleafes have 
tir.ew hwon nuJe of thi.fe binds, puifu.int to tfie covenants in the 
original Iwafc. But that in the year 1712, the plaintiff' Evansy in 

confiucraiioi^ 
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coniideration of eighty pounds paid to him by Holeman Hofklns^ rvAMt 

the defendant HoJktns*s faAer, afligned all his right in the Icafe to 

him the faid Holeinan Hojkinsi and by another deed covenanted *^o***>*" 

that the faid Holeman Hojkinsmi^t make ufe of his (the plaintiff's) 

name in taking a new Icafe of the city, &;c. and that his* name Ci.qutsifBi 

milhtBS put in the faid new leafe, in truft for the defendant H^ 

kins } and that on producing the faid deed, the city made a new 

leafe to the faid Holeman Hojkins^ without naming the jrtaintifF, 

, t.;it denies any fraud in obtaining* the laid leafe. 

...ajpor'and burgefles of Gloucejier likewife own the pedi¬ 
gree, the grant, and the truff, as fet forth in the bill; and that on 
ihewiag thci 4 an assignment, made by the plaintiff Evans^ of 
all his right, tAey made a new Icafe to the faid Holeman Hojkins^ 
according to thf. covenants in the origiyal leafe. 

• % • 

This being the cafe, those who argued for the plaintiff 

lifted, that leafoshad been made from time to time according to the 

covenants and claufus in the original leafe, and that the laft leafe 

granted to Holeman Hojkins was ifi the year 1690, and that the faid 

Holeman in the year 1712, made application to the plaintiff' Evans^ 

who was a ftrongcr to J;his covenant, and informed him, that the 

city infifted on two hundred and fifty pounds fine, and on a coii- 

llderaSle lyivanccment of, the rent ; wheieupoii the plaintiff 

Evans being thus mifinfornied, and not knowing but the leafe in 

being would foon expire, executed this affignmcnt in confidcra^ 

tion of twenty pounds to him paid by the faid Holeman Hojkmsy 

and no more, li is true, the defendant H'Jkinsy who is executor 

of the faid Holeman HoJkinSy pretends that this aflignment was 

made in confideration of eighty pounds paid lo the pUinliff' Evansy 

W'hich ** he denies : but admitting it was fo, it is a very fmall con- *[8s] 

fideration for tlie purchafe of inch a leaf.-, the lands being worth 

;ibove two hundred pounds a-year , befidcs, at the time of this af- 

lignmentj there were twelve years of the old leafe unexpited j fb 

that a fraud appears upon the veiy face of the deed itfelf(d). 

'i'hcrcfore it was infifted, that the faid aftignment fhould be fet alide, 
and a new leafe decreed to the plaintiff Evans ; and that the de¬ 
fendant, as executor to Holeman Il'JkinSy may account to the 
plaintiff for the prohts of the leafe received by his ktther Holeman 
HoJkins in hxs life-time, and by him the defendant fmcc his father’s 
death. 

On reading the proofs, it appeared, that there was no more than 
twenty pounds pai^d the plaintiff' as a confideration of his afligii- 
. ing his right in t^leafe to the faid Holeman Hojkins \ and that the 
benefit thereoTws worth more to him t'Mii two huiidrod pounds 
a-year, and .tfut twelve years of the old leafe were unexpired at 
tftfR! ^nen he (the plaintiff') executed this affignmcnt; and it 

(a) Cory V CoTf^i, Ve*ty, 19. Kinch^nt. 1. Brown C C 369 374. 

Oldin V Sambourne, %. Atk. 15. Young £van^ v, Llwli^u, 3. Bruwa C. C 130. 

V. Ptai^hiy, 3 . Atlc. 255. Kmchant v. 

appeared 
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appeared by a letter which was proved to be written by the faid 
Holeman Hojktnsy purporting that he and the plaintiff were to pay 
two hundred and fif(y pounds to'the city, for a fine on renewing 
the le^e, when they were to pay only twenty marks, and no 
more. *’ ' 

And all that the defendant proved w.’S, that the lands were not 
of fo great a value at the timejof the uffignincnt as they wcie noM^^ 
and that the city infilled on one ItlindreJ and fifty pounds for a 
which IS very ,truc; but the reafon was, hm^fr r' f 

/t:fs would have a Icafe made to him cxclufive of the pi . 
JLvans, i ^ 

Whereupon THg Court decreed, that this afiignm..- 
be fet afide, and a new Ic^fe to be made tu t^e pUmtiil 
heiis of Hokman HoJkinSy according to the covci in: 
nal indenture made between the Lady ’Joan Cock and 
C-ouce/ier * and that the defendant, the executor t)f iic 
HoJkinSy fhall account for a nuuety of the piofits dunngtbe I 
Holeman^ life, and fince his death, and fhall pay tlic colts of tins 
fuit. 


^ T Ioficr UcaJ. 


'TPHF. rLAi’JiirF cxhihiteil this hil! to have the defondant ex- 
ccutc I'iilIi a It-afc as the Court Ihould dired. 


'I'he cafe, upon tlie pleadings, was thus : 


Tlicrc was an agreement in wilting executed between the 
plaintiff an l tlie dt fendant, by which the defendant was obliged 
to take a le 5<e of a farm of tlie plaintiff for nine years, at the 
yoaily rent of one hundreil and foi ty pounds, and at the time of ex¬ 
ecuting the f tid agreement, the deteiidaiU averred, that, he had a 
Icafc of the great tithes of the parifh of (Jaluerion^ and premifed to 
manure this fium with the ftraw of the faid tithes when made into 


dung ; that hy virtue of this agreenicnt, the defendant entered and 
ploughed fnii.e pallure ground,and grubbedup fonic bullies contrary 
toihefaid agrceinfi’.t; for which pliHiglnng and grubbing the plain¬ 
tiff deuiamls fitisfai.lion, and that tlie defendant might execute a 
Icafe according to the faid agreement (a): '’I'hat there was a meet¬ 
ing between them to execute a leafe, but then the defendant in- 
fiitcd upon fonie extraordinary conditionsiif the written agree¬ 
ment ; and that what chiefly induced the plau<^tilf^ to enter into 
this agreement, was the promife of the d^endiu^t to manure the 
Iand& with the flraw as aforefaid. \ 


(j'. Tliat wlitrc j man takes poflinion 
in pijili'a'^or cf an I'sist-iiui't, tli>. Coint 
willd-cia txicutOii ol It, fftCkrkT/ 
Wj i^lit, I At'-. 12 r-iil ot Ayltlku- 
rv'ii Cafi., Sii.1 7S3. Lacen v. MLrtin<;, 


3 Atk 4 Butcher v Stiipcley, i Vcm, 
563 Ijockcy*. 2.oCltty, I'rec Ch. 519. 
Walktr V. Walktr, Atk. 100. Gun- 
Ui V Ildifty, Anib ^^6 Wluihuad 
BiockliurA, i. liiovsnC. C. 404, 417. 
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The dcfoiiJant by his anfwcr coiifoflod, that he agreed to take 
a Icafc of this t'arai, by wWch agt cement the plaintilf \v,is to icpair 
the houfe, and onthoules, and to build a new dairy-houle, and to 
link a well; and that the defendant was to have iibuty to'piough 
opj'fome clofes, and to giub bufhes in others whu'h was in toii- 
fidcrntion of ten pounds a-)'ear advance of lent; and thit accord¬ 
ing to this agreement, he is willing ...id ready to cxecutu a leafe, 
md fays that the written agreement on which the plaintiff infills is 
ifck’juorc than a meraoranuiini drawn by an attorney, and tliat the 
dcfcntlaiu. had agVeed to take a leafe of the farm for iiicli a tcrm» 
and under fuch a rent, that the plairuifF agreed to let the defendant 
have the pofieflion, foi that Lady-day was near at hand, and until 
he, the plaintill, Ibould be latished that a claufe in the leafe, on 
which the defoyidant iniiflLd, was ufual {o be infcrtcd in Ic^ifes thcre^ 
which claufe was, thftt the defendant w&s to covenant to leave the 
premifes in good repair, the accidents by fire and teinpcil only eX" 
cepted, and unlefs thatclaaf'e was infcrtcd in the leafe, the defen¬ 
dant refufed to fign it. • 

Hut the plaintiff infifling to have a leafe executed according to 
the agreement in writipg, and the defendant icfufing it for the 
rcafoii before mentioned, the plaintiff exhibited his bill to enforce 
^he cilccuyon of fuch leafu. 


Hosicr 


againft 

KtAW0 



Thereupon the defendant exhibited a crofs-bill, in which he fet 
forth the agreement at large, as before in his anfwer to the original 
bill, and inliiled, that the plaintiff might execute a leafe accord¬ 
ing to that agreement, which he was ready to execute on his 
part. 


To which jcrofs-bill the plaintiff made anfwer, by which he 
confeifed, tiiat by the firft agreement he was to put the houfes in 
Repair, and to make a new dairy, and to fink a well; but that all 
this wa<^to be done upou a fuppofition that the now plaintiff had a 
jeafe of the faid tithes, as he afHrnicdj and would manure the farm 
with the draw thereof; but denies that the plaintiff had any leave 


to grub up bufiies in confidcration of advance of rent, for that ten 
pounds a-year advance is no manner of confidcration, the farm 
being vejy W'ell worth one hundred and foity pounds, and fo much 
the foimer tenant paid; but infids on a leafe in purfiuncc of the 
written agreement ; and that there was no chiife tliercm by w'hich 
liberty was ^ivcn to grub any bulhes in confideration of advance 
of rent. ^ ^ 

. There were two quedions upon thefc bills, nnfwers, and proofs. 

r m 

The FiRiTr was, If the plaintiff in the original bill fliall have 
^ li<jff/tc>.ording to the wiitten agreemept, or memorandum ii; 
writing f ^ ^ 


Secondly, If he fhall be obliged to execute a leafe to the de¬ 
fendant, according to the agreement fet foith lo the anfwer to the 
oi of!;-bill, which was not in writing, that being loft ? 

A» 
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As to this matter, the cafe is thus : 

One ll'cripfjti, an attorney,’drew foipe heads of an agreement 
between the pl.nntiiT.ind the defendant, which heads were now 
loil, but this attorney, who wms ciiofm by both parties, made oath, 
that the purport of them w'as accordinf; to t!ic agreement fet fQjth 
in the anfvvers, both to the ori:;inal and croG-hills ; and that in the 
leafc of the* former teiiiiM theic was a cLiife to repair, hut lire and 
ttmpell were cxccpteJ, miuI that it is an uiual exceptioii in Icafcs 
there. • 

' 88 ] * It w'.'s hrcew'ife in prot'f, that when the parties met to execute 

a Icalc, theie was no obj«clion made by the plaintiff' but only to 
that exception, and that tlie wiittcn a^rceiuent wa% no fnftR; than 
a inenioraiulum, that the d. fcml.mt being likely to be out of the 
farm he then held, and La^'-dny conim'J o.i,*it w.fs thought con¬ 
venient he ftiould have fonit place to tnter witii his Ifock till the 
plaintifF tliould be fatisHtd whether fuch a claulc was ufual m 
Icails. 

Tt is true, th'S memorandum refers to the fiifl agiecmcnt, but 
the plaintiff in his anfwci to the crols-bi’l confellls, thathc agreed 
u» moll vf the claufes, but that it was upon ot!ici conlidcrationSj 
as he would now infinuatc, ^ 

Tn the cafe of yones v. Slerijp.^ there were heads of an intended 
Icafe taken by an attorney in wilting ; but upon proof that fomc 
other claufes were agreed on between the pauiLS at the fame time, 
this Court dcnccd, that thofe claufes ihould be put into the leafe, 
notwithllanding the Counfel,on tlie other fidt llrcnuouHy iniiftcu 
on the Itatutc of Frauds, 

So in Cafe of .ibfoliitc mortj* iges (which w'as the old way of 
moitgaging ell ales) with a [uomile by rat moitg.'gec to make a 
.lefealance, which he afterwauls denied to make, and inlillcd, that 
r.ncc the ll.ilute of Fr.vuls, 29. Ctir. 2. c.- 'j. lie was nofe obliged 
ti> do, beraufe not in w'ntiiig j but on the hardlliip of the cafe, 
.uid on tlic fraud, the Couit decreed a defeafance. 

On 1 iiF o r iiLR. SIDE it zvus argued^ that it would be of dan- 
e,crous confequcnce to admit this paiol and pretended agreement to 
be given 111 tvidenct diieeMly agunll this written agreement i this is 
a thing w Inch could not be tlone before tin- flatute t>f Frauds, much 
Jifs iliice that flatulc was m.id.. (n). JJcfides, this parol agree¬ 
ment IS inconfillent in ts very natuic, it ^mig for leave to cut 
bufhes in* a countiy wMicre /acl is very fcarcc;^auvl where many 
young oijks ;uc prefeived by thofe bufhes whujl giowingj and* 
therefore it was infilled to have a Ic.ifc executed accoiding to the 
written agreement, ^ ^ 

(a) r.i'ti itl'c T' Powlit, ?. Atk 1S3. P itrrorc Mor^i|.m Tiiown C. C *19. 
I.Vkc <1/ PlulLp'', 1 Ch Rrp no. H-irt Sliriwood, 3 Blown C.C i 63 . 
Jiiiliani V Child, I. Brown C q. ^2. Jordan k. Sawlan>, 3 Brown C. C. 3S9. 
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The agreement being in writing, thi: Coi’Rt was of opinion 
not to make any.decree a^ainfl it upon a parol agreement (a). 

But THE CouNSEL/jr the (hfv}i'Unt infill iiig, that It did notfl.inJ 
on the foot of a parol agreement, bccaule it was confefled in the 
anfwer to the crofs-bill U >'), and it b> in; fiillv proved by the at¬ 
torney who drew it, and no objections bv,ing ‘ made to it but as ’* f So 
afurefaid j . ' ' 

• TheCoufut, upon the reading the proof of tlic fecond writing 
orY/.emorandut*\ and fiiidino it referred to the iirlt agrccinciu, 
difiniflbd both the bills, but without cofls. 

(j) 2. Chart. Gaf^s, 142. {I) Butf.v Wh.tc'nitdi-r- Bcvi^. z TiowiiC C. 55*' 


Scurry*and his 'Wife Morfe. ' 

'T^HIS was a bill bi might by the plainti/F and his wife, v.’ho was 

the widow of Ilcnn ii /’A', to have an account of the per- bnn>; a" h!""!! 
fonal eftatc of the f.iiJ Hetvy^ ahd to be repaid fonie colU the de- tqiu.> iorun.ii, 
feiidant put them unto, by unnccelLry luits at law. ‘'Ount ir^anui 

The bill fets forth,* that the plamtiiy was oxeciitrix of 

the (hid Heniy Bodily, her liili: hufband, who likcwife conflituted ('•d-to'cr 
the dcfendan,t Alorfc, and’anothcr, as co-executors in truft for his 
widov/, the now plaintid’, in older to .ifiift her to recover thepu- S (’ ? Eq Af« 
fon.d eftatc ; but that the defcnd.mt now infifts to adl as e'c- * 63 . 2j?. 

ecutor alone; and faithoi, th.it the tclfator, Heivy Bodily, her 
firrt hufbanrl, fned the cxeculois of Hinry Bodily the elder, hut co Liz 
died before the laid (uit wns ended? and thereupon tivs defendant m,s ^ 

Morfe profecuted that fuir to an account before a master, but 3 I’cci. 
then releafed it; and therefore the plaintiffs now infiff, that the 33 331- 
defendant (hall account («), or that the account taken before the 
mafter may be infpecteil. 

The'defendant by his anfwer fays, that he hath done nothing but 
as executor to the teftatoi Heniy Bodily, and in truft fot his chil¬ 
dren, and that this luit ought not to be carried on agaiiift him alone, 
who is but one of the thiee co executors, fo that there are not 
proper parties before the Court. 


It was argued for thr pLiintijf, that though there were three 
co-executors, yet the plaintiff ought rclcafe one, and demand an 
account againlt the other of fuch part of the tcilator’s goods as 
C^me to his' hands, yhich demand was novv made of the detenJant, 
who was oflly :u.fuftee for the plaintiff, • 

The Coup/t was of opinion, that the plaintiffs could not fue, 
as creditoTa, one executor without the other, nor 'as rtliduary 
-legeitcc. 

So the b'U jjjas difmified for want of proper parlies (r). 


(j) 2. Eq Abr 6 5c S C. ■; Atk. 341. f'lunket v. 

(t) See ^fhhutlt V. E>re, 2. Atk. Pjnian, z Atk ji, 

Dawhn 
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Cafe 39. * Dawfon G^ainjl Qhatcr. 

The court of A N Fs FATE wasdcvifed to T, P, who exhibited thisbillagaiAflr 
^Inak T^^ie have the polTeflioii thereof according to the 

“eoL'bVfw will of the tcibtor. 

a legacy by a defendant, bv his anfwcr, denied the making any fuch wilt 

fcwtff A»w,who “'ll " ^"y *0^*’ made, it was 

controveirs the obtained by the plaintiff by circumvention and fraud, when ^3 
validity of thr teftator was extremis^ and not of a fuiiicient espacity, or’tnf- 
will, until alter pofin^ memory, 
an a£lion at law. ^ ^ 

The Court was of opinion, that it would be to.nopurpofc to 


S. C. 2. Lq Abr. 
500 

10 Mod i; 
z. Com Di^. 

« Ci-.-iCtiy’’ 

(»0- 


prftcecd in the hearing this caufe, for that it was a pofitive rule, 
that wheie there is any doubt on the proofs,* a wiH flujl not be 
ethibliflieJ againll an heir without .1 trial at law • therefore if a 
decree fhould be made agaiiili the heir, it would be leveifcd in the 
houlb of lord" for th.4t reafoii. As 10 tliismattei L..t d Montacue's 
Cafe (a) I-. full 111 point, to wliopi vt .y great leg.icies v/eie given, 
:u’d ‘'.c tv. s made foie cxecut'^r of the vvdl, v.!ii(h he proved in 

^ a ij I s C'w‘ir,jn^y and rccenel the 1 ; hut altv-rwaids exhi¬ 

bited a biil .'1 Ill's cc'U»'t htu .it l.i w to the ic'll.norr.gr.iii'f the dc-' 
f'*ndant>-, i-> wlioni the ell.Mr w.it eeviled, fugu- 'li;^ thithc*(thc 
tcitalor) v\.»s hiH ir.'rh/.i fiifftfii yt t!u‘ time <if in.ihip^ the will. 
And Lord Cow pi r, who wa. then Ch.uiti I'h'i, «:oiiitdering this 
will w.is CO. irltcd by hiMi who fworc to iiie t.utli ihticoi, and 
proliced uik' t ir, dic.ecd .i^,.iinll him. 

Kut ih' 'I ‘''ICC \v,is revi'lf i^n toflioofi’ nflo' i *, v'i.o.'it WAS 
Ri'soi \: ii, th It no i'ecri-e .j.miii <1 loi bi-i: J”' ll -d . itabli/h a 

vill witho.i! .( ti' i! .n ii' file h< 11 iiiAjIs on i’, 'pec 1.illy where 

tl,..r,. jiv. .i.’iv l.ii.dh il'.Mi.d '• ' 


ft I 'o (’ 

( t i llw. \ r r- 


Cco.< 




Ii'. r'c ( 


f .» :Im ^ if . : 


tr^al at la \7 




II* f V »^ # 

• 1 T ; t i f I J 4 » , I j i » • 


•I9O 

Cafe 40. 

If a lelTor rcco- A ^'11 1. v’,,*- In ought ,ig mifi i/u 'iilm atv to Imvp a new 
vtr ijofltflionat ^ h .ilc in.iiucil foi the itfi lue ol the leim gianteJ by the in- 


IT.uU !! 1 .CniLii:!. 


Iaw,onabnach 
cf covenant lot 


ton rtp,i,r, i- 'rni c Ail W.1S thus ; — Au t jetMmcnt w as bri.-^! »liu»by the intcf. 
|uiry will rr- fate, upon .1 le-ili* h>r ye.irs iiuulo by him lo the iLllee, leiiJeriiig 
a/in^ 'Rclaufc of rc-cr.lry for iioii-p.iyinent of the ruit, and 

iT?dam.ir*^^-- >if'!’‘-pcrfor;n.inc4. of the coven..ms, winch on ihcp.art * cf the 

Ctiliontd by not upa i.n.'i uit'ioueli llic IcaC \\a. c.iiulit on.cl to li*. \uid cn ro.i-pLjf ii'ii..ni,>: 
covenants.—S. C 2 I j Alir ifii Ante, 23 P-ut ii'* 3. Gli Ri;i i. Vorn 83. 

450.456. Ch C-Oi, 144 I t .‘i J*. i'. TT? i6i 2 V.in 737 2 Vti’C 352 2 I'tef, 

Wma. 434. z. (.Oil r.g “ eltiin..!)’' (%'Q^,}. 4 V.n. As. 4^u. pi yi 2. AU, 

Icdec 
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leflee were to be paid and performed, and the breach was alligned 
generally for non-perfornyince of the covenants in the Icafe. 
Thereupon the agent for the leflee alkcd the leAbr what rent was 
due to him, and that it fhould be paid; who replied, he would not 
trouble himfelf about the rent, but would fet ailde the Icafc. * The 
defendant being prepared to prove a tender of the rent, pleaded 
performance generally ; upon which they were at ifliie; and at the 
trial, the defendant offering to prove the tender, the plaintiff did 
not infift upon the non-payment of rent, but proved a breach of 
covenant for not keeping a barn well thatched. Thereupon the 
plaintiff had a verdi£l, and the defendant was turned out of pof- 

icflion, and Toon afterwards the plaintiff died inteflate. 

^ • • 

And nowthh bill was exhibited againft his admiiiiftrator to be 
relieved againftjthe faid verdidl, and to have a new leafe granted to 
the plaintiff for fo much of the term of'the firfl leafe which was 
not expired. 

The Court. If a bond had been given for the peiformance 
of covenants in this Icafj, and hadibcen aftcrwaids put in fuit, this 
Court could not grant any relief againft it (a). 

But THE Lord Chancellor faid, he could not apprehend 
what (Jsmage the adminiftrator could fullain, if the leflee fuflered 
the buildings to be out of repair, fo as he kept the main timber 
from being lottcn, and left all m good repair before the end of the 
term. 

Therefore it was referred to a master to fee what damage 
tiras done, if any,ibr non-pcrfoiman<ic of covtnams, and at what 
time, &c. (h), 

{a) Wafer v. Mocatto, prft. 113, (h) *^ce Ta>lci <i Knight, 4. VIi:, 

Ray w. Duke oi Beautoi^ a Atk iro. Abi 4t.C, 41.7. 

Benfon V Cibfun, 3. Atk. 3^5- -Slotnari 
V. Waiter,.I. BiownC C 41}. 


Ham. 


£AST£lt 
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The Year 
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The Court of Chancery, 


* Carpenter a^ainji Chapman. 
. Friday^ 24 A^r'th 
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Cafe 4^‘ 


L ands were devired by a father to his two daughters to DevUebf a 
augment their portions. thcr to hit 

' * d4Ughten, 

The queftion was, What eftate the daughters Ihould have in *■*” * 'fee-fin^ 
the lands fo dcvifed ? P*®* ,) 

Thofe"who argued, that they had not the inheritance, relied 
upon a cafe in i. Roll, Abr, 833. where the father devifed his eftate Moor, 57.’ V., 
to his fori and daughter’ “ equally to be divided {a),* and it was Carter, *31.’. 
adjudged an eftate for life only in the daughter, there being no |* Mod. 1 10,' 
words either in that will or this to pafs the inheritance. a?Atk%*i, ' 

'■(Parker, Lord Chancellor^ decreed, that the daughters took 
i^e inheritance; for no other eftate could be efteemed in augmen¬ 
tation Of their portions {b) \ as a devife of land to J. S. ** paying 
ten pounds,” carries a fee^fimple (c), though ten pounds is not 
hundredtb,part of t\^c value of the land; and the reafon is, be- 
Qtherw’rik devlfee might be a lofer; as If he paid the ten 
.pounds and died immediately after: fo if a man devife a tboufand 


, {a) Moor, 594. ». Vern. 65. 

Rbp- ISIS* Com. Dig. ** De- 
(N- 7*1* 

jyXk) Wrigh* V. PearfOD, Amb.'364. 
.jitiiUn V. VilbN, a. Ack. 7a. Giblbn 
'iK' MottPtfort, I. V«a«y, 491. S. C. 

it*' 


Amb. 93. Baglhaw v. Spencer, a. Atir, 
578. Oates 4;. Markham, 3 Burr. 1684, 
(f) z. Med. 25. a. Vem. zo6. 
Cro Tliz 204 Cra Jac. 591. 599. 
3. Com. Dig. ♦' Devile’* (N. 4.). 

H pounds 


H 



• 
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CMwtvrzn pounds to be laid out In a purchafe of lands to be fcttled^Da his (dttf 
' jiij be intitled to the Fce-riniple/)f thofe lands, as has been 

CHATHAn. lately decreed. 


•[93] 

Cafe 42. * Burdett a^ainjl Young. 

y 

jt a devift 'T^HOMAS SUTTON by bis lall will devifed all his real cllate 
be “ to my ^ (which was one hundred and thirty-five pounds, a-year) to 
**wrfe **’* /"y his wife for life, and after her death to two trufiees to charitable 
** of wliat iw- ^ pcrfonal efiatu whatfoever to 

« tore or kind his wife for life} then gave two thoufind pounds to his two grand- 
« the fame may children, to each oiie tiioufend pounds, payable at thdir age of 
** be, to her foie twenty-one, or day of marriage j and il they died before fuch age 
<<ufedunngher niarriage, to charitablexifcs. '^J'heii ne gave fohr poqnds to hiS 
*« Itim, I be-5 pounds for mourning to Icveral perfon;*; two gui- 
«■ queath to my neas for a funeral fermoii; and dirc<Sled a hundred potlnds to be 
« grandfon W expended in his funeral and tomb-fione, and by a fubfequent claufe 
••andmygrand- Jii'pufeJ of fome ot his houlliuld*goods alter his wife’s death (a). 

•^"ound^^a-”*^ complainant, One of his grand-children, being, 

piece, if they arrived to the age of twenty-one, brought his billagainfi the wife 
» attain the age to compel an immediate i>ayment of his part of the two thoufand 
•» of twenty one pounds legacy, 

« or lliall bt 


« married, but "yhc queftion w'as, Whether the two thoufand pounds legacy 
« iw tut^ec" •* payable at the age of twenty-one, or marriage; or, Whether tte 
« then, &c ” ’ wife lhall enjoy it for her lile ? 

the grand-chil- 

'drtn, ahliough TALSoT for the plaintijft 

they attain thi;. 

age of twenty. RoBINS for the defendant. 
ont and many, 

are not inttLd 'I'be defendant infiAcd by her anfwer, that Thomas Sutton^ thp ‘ 
f* ^ freeman of the city of Lo’/idon, and could difpofe a^'f 

aTpitec madlf-crtatc, and 110 more (^); and that the oAer'. 
Mr the death of uioiety thereof belonged lo her (this dcteiidaiit) by virtue of tlMI, 
the toiUtoi'i cuilom oi Londaiy and hkewifehei paeaphirnalia i and fhe infiftV • 
likeivifc, that the t( ff.itor having devifi'd to the plaintiff felrei^' '', 
S. C. 8. Viper, fpecific legacies to be paid after her death, arid having devifed 
a84. 403. 418. perfon.d ellate to her, that this thouland pounds ought not to ]|M^ 
s. c. a. Eq Ab. p ud during her life, i: 0 r any fecurity to be given for the 


Poll »S4. hearing this caufe, there was no other proof to 

Oyer, 59- that Thcnuis Sutt jUy the teftator, was a freeman of London^ 
a. Vent 34a. • '*• 

366. a Vein. 393. i Ch. Rfp xia. Skin. 147. 4. Com. Dig. ** Chancery** (3. Y, 

a. Blown C. C. 305. ■ 


(al See rhe v.'.U more at lars^. 3. 
Blown P. C. 45. 


(*) S«e 11. Gtt. J. e, tJS. f. 
page . tnn. ' ' ^ 
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^ t*’ ■ 

' * V * ^ • 

otitThmas Suttett was admitted to his freedom in fuch a year, 
but it did not app.car to b^tbc fame perfon {a). 

Then the different penning this will as to the fpeciRc legacies, 
' and this thoufand pound«, Oiew, that the teftator intended the thou* 
; land pounds fhouldbe paid immediately, and not wait until the death 
' ^of Che defendant: the words of the will were, “ Item, f give all 
my perfonal eflate to my wife, and to both my grandchildren a 
“ thoufand pounds a-piecc, if tiicy Arrive at the age of twenty-one 
•* years, or marriage j” which lall claufc controls the firft devife 
of the perfonal eliiate to the defendant, and makes the fubfequent 
dilpofition of the thoufand pojnds a-piece to his grand-childrcn 
good i fo that thefe legacies ciught to be pa J immediately after the 
contingency happened, and likcwifo fectinty ought to be given 
immediately foi thofif fpecilic legacies ^liich arc to be paid after 
the defendant’s death.* * 

' Parker, Lord Chancellor The qucAion is, Whether the de¬ 
vife to the wife is to beconfiJered as an ahfolute devife of the whole 
perfonal eflate, or only of fo niuc^i thereof .is fliould remain un- 
difpofed of? All the devifes muft either take eftetS immediately, 
or wait until the wife’s dcccafe ; there can be no diflerci.ee in the 
conftruiSlion of them. The conftru£lion of the wotds, “ all my 
perft>nal eftate,” has always been limited and confined to fuch 
part only as (hall not be othctwife difpof^d of; it is an abfurd in¬ 
terpretation of the intent of thcdcvifor to fuppofe that he intended 
the devifes of ten pounds mourning, &c. fhoulJ expeiSl his wife’s 
deccafe. I'his devife therefoic of the two thoufand pounds is a 
^refent devife (^).i and payable as ih,c children attain their ages of 
twenty-one yeai s, or day of marriage : 

Wherefore he made a decree accordingly. 


(tf) On the Noven*lir 172I, Prick, 

. Bami^ before horn this cauA' camt, on 
, iAtheabfence of tht Chancdlc^f, wa^ df 
' opinion^ chat the faid enny is ik>c a 
(ufiicient evidence copiovc the laid The- 
Wi SuUcn to have been a freeman ot tiie 
without proving ni ilie 
time the identity of the pc rfen, and 
; > faid *lLcmat Suuc^^ fhc tefl,.:oi, 

the fame Qicmm Suitoh viho was 
and intended by the fjid entry; 
ttierefo'^e made no decree m rwbtioii 
^ but the* defendant eoncuvinij 
^/Herfeif afgnevccKn legaid that the faid 
^ 4 en.try bi the cbamberl'iin of £nf4</jn'hhook 
fuAicIent evidence to prove the irce- 
tfom'Of the faid Thomis Suuqh^ prefened 
f^lpnltlpn of appeal to Loan iCfAcctrs- 
t St# Cktincilhr^ vvho made a drci cc va- 
from char of B^rcn^ but with- 

this point of the caut; and on 
appeal to the boufc of lords it was 
^ibAtedded, that the entry in the cham- 
of book was fuffic^nt 


evidence to rrovc the freedom, and as 
tlicrc was no JirpuccconceimngthL iden¬ 
tity of the jH fun meant and intended 
by that enti>, the I'amL ought not to have 
been made a qiRftion by the Court; or 
at leaft It w IS a fufhciczit foundation for 
the Couit to havt diitd^cd an iflue totiy 
the tacr, in winch :in> dcftdf, in point of 
pi oof, might have betn fupplicd as to 
the circumrtarcesot i''c identity ; 01 the 
fame might i been djudVtd to be in¬ 
quired into by the m.tdei. But the de¬ 
cree made by Mt. Barc»'VK\QiL was fully 
efUhIlfhed. S. C 3. Biown»P. C. 4^. 

(i) See Clobbcnt’s Cafe, 2. Venr. 
342. 366 S. C. I £q Abr^ 294, 295 
Adams Chtk, polt. 154 Bateman 
nr. Roads, poft 104 Dame Latimtr's 
Cafe, Dyer, 59 b. Yates •v Fcttyplace^ 
2 Vern. 416. FfanHyn v. Green, 
2 Vein. 137. CcUins 2*. Metcalf, 
3 . Vern. 462. CtCQU % Piggotc, 
I. Bn'Vin C C IC7 Walcct s*. Hall, 
i Brown C. 306. 

a Notc, 



\ * ' 


Bdf^jpi'ETr 

!u' 

3 . YOUSfi. 
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Note, This caufe was foimerly heard before Mr. BATtorf 
Price, who fat for the Lord Chancellor., and decreed that thtf 
^children were not intitlcd to the two thoufand pounds till the wife’s- 
dead) (<v). 


I 


(j) Mr 15ARON Prick decret'd*tint 
t’lf two Cl in Uc'iddiL'n wtit not c UitLJ 
I'j iiivL tin'I Iti^iiCies paid until .At'-' ilit , 
d. ‘til ct t*i‘r rc.lirnr ^ ''V f. , biu ^'nl 
fbty v\ciL u tiu 'in rn k initiled to 

]id\c kcuiiti tJi t'u j»i> i..ntt i . t'li 
litr cJl It'’, .in I ill*' iiii.nwi. 

iiiLdrolii ^a.. ipj.* i ^*'un•■^nd ,1 
nJ l^“ pill , h'.un, kii.i I* ) ilh )M 
and to li ivc IwLi ptv flut i*n i in Iiioiil 1 

ht f o»'th-iMiiiinp, affv 1 ilK cL fb oi tlu^iL- 

n.nr P-r lili., atu'1 1 it ih- m 
thould !i.ivc iht, loIK ol In i o it tlic 
U l.iiDi's tpLilc And iipi’O in ippt i| 
fro.n Lord M ac llf Sr rti.a ^ d.ci^c lu 


the lioiifli of lordb, It wis oidcrcd and ad*. 
U ItV I, that ludli pait of the deciec of 
M< n\RON i^r a^ordcrcirtlicInland*' 

L'lildicti t'h ii of lu ty Ihouid be ic^ 
%\iLd , hill tii.it tlic fiid docket as to 
ill i't'u’ puts thereof, iliould be af- 
firniM], ind tin. dcciee of Lord ^fAC.- 
1 L r 1 ipT n, 10 fii as it varied fronathe 
c’ccui Mr H arov P.ricje, reverfed. 

C P C, 50 —See Paloitr 

. M.n m, 1 * \tlt. -05 He.ith v. 
P.T',, ^ Ai^: loi Lodei Lodcr, 
z Vt^»y, hts Mr, CoxS NotCi 

a PwLi. \Vin> 612. 


M04] 

Cafe 43. 


Bow agni'ijt S;ni:h. 


CoinmiiTionc-s c r.'iovnts or !is .inWl'-'d .dl the lanj>; .fiont 

■of fcw.Tsni'j< J- I ..J. 3 . p; .[-{■ t ) Inch ,i oi.ice in TM;i LI vi,L, to m.fc money 
V, ri'/.v f. ji e, a.'.d hv v.’.irr.iiii, dire.ti.il to :he pJ.’.intifl-', ap- 

jJiintiirby til •• h"’i tc»ci l!ev.t d.-' iij.ir'jy ot inj ouoeis and occupiers of 

warrant d)u i!\-i\id 1 , \v!.o by vytji-t'n.r!*ot made fe.ct.d dilhxirc«:, and 

• jttained ; t:ir 1 m-'iicy nf : djfi i, laiu’s tor which ho brought fe- , 

v'lal a.-tioiis f ‘ y rit *’i'‘ r uv ,ii ihci: ‘rnnio^; and the 


Court would n^r 
relieve. 




a. Eq. AK ^ Y 


fa J arilliincit i'. o ■!, no: if 1.III, Ir. mI, ] »,l uifi; it ilinuU be .ifTefTcd 


p-rti 


' ,11 ii‘L I :i.j’i'Iti. 


1 1 

•i.ml. 


BunK 61 


[ 95 ] 


j t') tiie d.iniagc he might 
hll.iin. tn :a» k- ihc ’./artants and were not good, and 

lb tn: could not dwljnd ii.niitir at law, but a vcrdidt 

pal'...d aiiiri him. 

Ani rher mj-cp. h? hjbh.'l lll^ bdl to fuperfade thofc aeflions, ’ 

fjgg' limg li.is n..ttlc.r, and t liie laidaCliuiis W'ere vexatious. 

^ 1 .^ 

'I be defendant i ihll', ihiit l!ie commifiloners had no power t4^; 
t.a.\ hnr, for that ti.i*re v, rs an old Ibnce near the place where 
iKW o 1” vva' nn'-.i'lcd to be bu If. which wa^ fuHicient lofecurc 
'i Hi- m yj-i ; and ili.it ihc new llnice, w’hen built, would 
no inaiiiici id'a iv.intage to him, and confeq.ucntly hcjoiighf not 
bo contiibutojy to ihe charge of building it; and t*'frcfore flfSi?' 
both he and In'! t iiants had good right to bring adtioiis for th^' 
inoiify cx\.ortc 1 l;om him. 

* 'I'fir Lord Chancellor would not help in this cafe, for 
he did, t.^ien tfie orders 0/ co nmidion'irs of fevvers, and of thd 
l.oos, would be made in ihis eoint. Now, here the airelTment Wa^i 
vroni, and mon- y was levied by virtue of fuch a wrongful s 

metii, wnich ougin. to be refunded, and a new afleflhient inadr^^ 



.'^io^-Oeo. i/" In Cliandcry. 



//. iy' 


Ikiay not know them ; fur if not luiniiig; the owners ihui^iJ make 
the aflefTnent void, th'jre would be an end cil all alTciTniciits by 
•coinmiflioners of fewers ; thv’relorc\ if that was the iacf) it nn^ht 
be proper for tins Court to inteipck. 



The Lord Ct)ninf»fhy*i. Cafe. Cafe 44; 

^ HE plaintiff (.'xhihitt'd a bill in TUif D'^rtifY court for IfablUn equityg 
fevcYal lands, occ. reciuiij.’ fon.e a'U of p.nli.tm.’Mt, and f tling br.mrht iri 
forth feveral patents and ar.uits fiom tin* ciovvn, and /loni tln-nce 
derived.! titli tohimfelf of thoU* Inu^i wiilini Tiii: nurciiY. ^^nied by tfiqj 

iTic defendants demur fo ‘lie bdl, bii I'lf (!i., j.l'it)./! di 1 not 
exprcfily aver the lands to be witbin i hl ul i oiiv, but only by jmda He 
inference. , ihc tm t« of ri#'.' 

AIt Ik joed. 

This demurrer was ji^.^ucd bc-fo'o tlie I.cp D J^ktchmerc, caufe ofde- 
Chancellor of the J^ut^hy 6”uT, M’d b^nn'c the LorU Lhu'f ‘//.///i/* murrer. ^ 
King, Baton l*i\.,j', and Mr. Rf i*\ i-s, anilLnt>, and thev JcIi- s c z. Eq. Ati,',’i 
. verJd thc^ir opinions/. m wloi h 1 hty all acm'Ed, that 77 

THE DUTCHY v’as .1 circuMilcribLd in.ilJ.cticMi, ..iiJ ti; it inalHuch - Ptcr. Wms.:./: 

jurifdiiftions, the pi iiiuiif in Ins bil! or (Ucd.iia'inn oualn to fhew, 
that the caufe did aii! ’ w.tJiin the jnnidielri'i tiiiKrwnl lie 
defendant may take .ulv.nUa :e (1 u. by d. inmiei. "l'li«r 111 couits 
of general jui lUieiKai, .IS iii: (..oiytror] \i..[u fujLn or li.so’s 
3ENCH, though u.nv 11 L.i as to 'be 1 } et li..cai.le circijndi-r.bed 

or liniiud as to |vilon>-, inch .iVi.in)i.;>ts n.nd be in.id. , tinnigh 
where the jui ilJiat'm is eensraK In. Is .dleji,.‘ti m r. ni't tra\ e. f.ible, 
as It lb in a circuinb iineJ j iii.-li *‘ion, unri-li.ie f c I'lamtilK 
Oiould have |)o!itiv«.ly aveiivd tinn' i ' s \seie v.itlnn 1 hl 
pi'TciiY, oLhi.i\vile l!e e.ain.^t inanst..i'Un. uiiJ. 


(o) I. Saund 74. i 
y, Sid, S7. 1.1.es 50 137 

^30. 6. Mod. 324. 2. V. .11 16. 


Vtni. 343. 

2 fi'ni'-j. 


Stia S:- 

Ittp I ^ I. 


LJ. R.iy. i-'j I. Torn 


Ofborn ^gainfi I.cm. 
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'A of7«i 

. gage made to urn 
’ lor that her title was precedent 
being by articles in rnarrLige, and ui c.mlKler.itiun of a portion 
paid] that the lands were fettled on her in jointure. mirnag.«;ref 

The defendant Lea by heranfiver finl, tint flic was only an .sf- ^^g***/,*^ 
fignee of the mortgagee] and did not knov. that thcic was any pi lor but tlir ^ 

I .1. ’. limit I'l ] I >i..>i.'i> iitcd atbiw^ 

H 3 incuminance; 



iz:^: 




■m. 


{i:. 


Eaftcr Term; i6. Oe^. '!■ ■ 

incumbrance; and the other defendant Weedm (ays, that he mdiiot?^ 
'know anything of the plaintiff's marriagj& at or before the 
the taking the mortgage, which was fornvelve fiundted pnun4i>|^ 
and that he had lent the greateft part of that money to ’Jahn 
the mortgagor. 

At the hearing this caufc, 

It was insisted for the plaintiff that this mortgage was frau¬ 
dulent againff the plaintiff'. • 


f'iRST, Becaiife it is very likely that the mortgagee, who was 
a fteward in the f.imilv, muff know that there was a treaty of marv 
riage between fuhn Oiborv mv\ the pUuiitiff, and tha^hcTWould not 
rake a mortgage of the lands dated aftei !;he articles, by which the 
laid lands v.erc to be fettled in jointure » but admitting the morCr 
gage was made to him before he knew anytlfmg concerning the 
inai riag^*, or the articles ; yet as i'oon as ever he knew that there was 
fueh a tieacy, and that the articles were intended to he executed, 
he ought to have given notice of hi** mortgage to the plaintiff, or 
to thofe who were concerned for her in the faid tieaty ofmar^ 
riage i otherwifc it is a meie fraud, and flie ought now to be re¬ 
lieved, like the cafe of ff^att^v T^rejwtck iri my TjORD Cowper's 
time, where the heir in ta l, knowing his title, became a^wit- 
n. fs to a mortgage , and becaufe he did not difcover hTis title to 
t^c moitgagee, th.it very mortgnge was eftablilhed in this court; 
and he was decreed to fuffer a common recovery ; lo in the cafe of 
Hu’jl's V. Potts, where the br*ither, who was tne remainder¬ 
man in tad, in rMc fettlcment ol a jointui<; on his brother's ‘ 

Wife, he was ceciecd to confirm the jcinrure. 


C 97 ] 


On the oriTER ^ide it wfi% faid, that every cafe depended on 
its own circuinlfances, and that the caff, of If’atts v Trijivick was, 
that the r>n iohcitcd the Icndin.’ the iiioney to * his father, ana 
rallied the deed of fctrleincnt to Connfid, ynd was a witncfstothe 
deed of mortgage , fo that he was all this while contriving a fraud 
on the lender ; thcrifore it wa^ a jiiff decree, that the mortgage 
Ihould be effabliHicd aeaiiilt this fuud, and ag..infl his title jf)' 

tall. 


But in the principal cafe It appealing, th.rt this deed of mortgsgft' 
was dated the elcveinh of jlptil 17 lO, and that the mariiage ws^ 
had in ^ugnjl following, and JPteilen the moitgagcc having madcs^ 
an c(|uivocal anfwer, that the deed was dated on cr about 
eleventh of yipril, and that he had paid the greatcl^^part of 
mortgage-money, when it appeared that he had not paid four huQ* ' 
dred pounds, part of the twelve hundred pounds, this gave fomu ? 
occaffon (b rufpetSI himj and thereupon 'the mortgage-deed Wilis'^ 
produced in couit, dated as aforefaid, viz. the eleventh of 
jyiOi and fome of the officers of the (lamp-office attending, theyiri 
affirmed, tliat by the (lamp on that deed, it could not be made 






aficery. 


me yezt 1710, but in the year 17 it, or after, becaufe that ftam{> ’ 
ifotliKd before that y^r, viz. before the year 1711: fo that - 
thi$re is a Arong prefumption it was antedated on purpofe to over- 
reach the fettlement on the plaintiff. 

■ 

Thereupon the Chakcellob. ordered that matter to be tried 
, at law, and faid, that if it was found that the fettlement was made 
before the mortgage, as it was very probable it would, ^then the 
defendant tea Ibould have a remedy over againft fVeeden the 
mortgagee. 

But as to THE OTHER POINT, he was of opinion that it would a mortgag^;^ 
be very hard for a mortgagee to be at the peril of lofing his mort- need not 
gage-money, df he did not give notice of his mortgage to any 
perfon whom he kn^w to treat about the fale, or any fettlement of 
‘ the lands in fiis mq^rtgage; and that^it very much differs from eftate. 
the cafe where the mortgagee himfclf helps to carry on fuch a 
treaty (a). 

(a) See Hobbs v. Noitoni 1. Vern. • 2. AtK. 49. Dr.ipcr^^ Borlice, i. Vem. 


13$. Salvage 1/ loilei, 9 Mod. 36. 
Wilfoid V 13 <C 7 ley, 1 Ve/cy, 6. Hob 
fon V. Rhodts, 2. Vern 5511. Btire^- 
^ord Bdf. Cli Rep ;oi 


370. MorattA'C'. MuigatioyJj z. Peer. 
Wms 393. Head v EgertoOf 3. Peer, 
Wins 2S0. iicxket a/. Curdle)^ 1 Rip, 
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MICHAELMAS TERM, 

• • 

The Elcventli of George the Firft, 

XK- 

The Year 

1724, • 

IN *• 

The Court of Chancery. 

Earl of Macolesfield, Lord Chancellor. 

•Sir Jofeph Jekyjl, A«/. Majer of the Rolls, 


* Smart onahf/t’Tayloi'. 

T WO WOMEN being acccfi.iry to the mairiage of a third 
woman to one wh4> was an and who had fortv five 

pounds :i-ycar in lanJ> of inheritance, and being oi\lered 
^ ■ ourt^ ^f^iPd 111 conloinpt, and jcfuffd to appear 3 

.'«nd being committed, tjicy now petitioned to be difcharged. 

But one Greenwood being the principal conti iver of thi*. marriage, 
, and the friends of the idcot having no evidence to impeach it in 
},Dolors Commons, nor any evidence againft this Gteenvuood but the 
^petitioners, it was infiftcd, that they (hould not be difcharged 
^ithoutgood fccurity to give evidence of this contxivance. 

• ■ Which THE Court thought reafonablc, nnd thcrcfoic thev 
;.Were ordered to bfckept'iri cullody until they give fudi e\idencc. 
or good fee urity for that purpofe. ^ 

' directed, that the attorney fhould‘caufe an 

^./inforinatioji to be filed agamft Greenwood, and that the priibners 

cuilody until they gave evidence asaiiill him in 

like manner, ' 
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Information s* 
gainfl a pcrlbii 
fur contriving to 
niairy a wonm 
to an ideot. 

S C.s.Eq. Abb 
584. 
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Caie 47 . * Floire agahifi Sidenliam. 

IfabiUin chan. 'T^HK PLAINTIFF exhibited his bill as one of the coheirs of 
perybecxhih.fd A 'J^hn St. Bari/^ and claimed a moiety of the eftatc by virtue 
by one i.oh«.ir ^ fettlement made by one /// nty St. Barb^ the gramJf^ther of the 
hc*"defen* Plaintiff, and of the now defendant. 

The defendant having fet up a will made by Sir John in favour 
mentdeedstobe l^id defendant, and it being fuggellcd in this bill that th<; 

In hib hand., but will, if any, was fraudulently obtained| 

pretends that the 

efiatc was de. It was prayed, that the deeds and writings concerning the lands 
viiVdiohim, the in qiieflion might be bretught into court ; and th^ratfter, becaiiTe 
Court will order defendant in his anfwer owns the fettleii'.cnt as fet forth in the 
^Tdeeds'^the plaintilf'is one of the coheirs of ^ir '^ohn\ but 

plaintiff pre- f^ySi that ^^ohn St. Barby the father of ye^rt^ fuAered a common 
▼lous to the icccv.ryof all or the greateftpart ofthefe lands, and declared the 
trial. ufes to Sir yobn and his heirs, fo that he might lawfully devifethe 

S. C. a. Eq. Ab fame by his will. 


377 - 

S.C Cafe^m 
C’h. 2. 

S. C. a. Chan. 
Cafes, 4. 

1. tq. Abr 36. 

2. Com. Dif. 
Ch.inctiy" 

( 3 - 3 )• 


And now IT was insistfd far the plaintiffs that the Court 
would git'e him an opportunity to infpcdf the (aid deeds and wri¬ 
tings, Il:> was done in the cafes of the Jiat Is of Suffolk znCi Ftrrcrs ; 
and this iS but a piece of common juAice ufuaily done by this 
court in favour of an he ir ; nay, it hath been done in the cafe of a 
devifte who is h/pres faituss as particulaily in the cafe of the late 
Duke of Knvcajile*s will (a) ; and it ought the rather to be done 
in the principal cafe ; for though the defendant hath proved thig,. 
Will as executor, yet he (ay< m his anfwer, that if it (huuld he fet 
afidc, there are other wills in penig by which the cAate is dcvifcdtp 
him. 


Econtros It is admitted, that the pLiIiuiA'is one of the coheirs 
of Sir fobn St. Barb, but that he biought his bill in THB 
FXCHEQUJ R, luggefting thc fame m.itttr .is by the pferent bill, 
and that upon hearing the caufc th.it bill ^'.is dilmiflbd ; and now 
he has brought a new bill in tins court, and thc defendant inAAs, 
that if the plamtiA* has any right he Ihould try it at law ; and fae^ 
faithcr infills, that Sh fobn St. Bmb was tenant in tail general,, 
and that lie levied a fine of the lands now in qucAion j fo that if) 
thc common itcovcry, and tiic deed to lead the ufes thereof, doth"' 
not avoid tills iettlcment, thc fine will do it elFedlually; and 
* r ICO 1 I. willing to fhc’v the plamtift aJl the * fettlcmentsiii 

^ of the family, but not all the conveyancts, counterparts of leafes^ * 

and old deeds. 



■ 4 

T hi: Cin.’RT. The right of the p!.*intiff’ atUw cannot he 
wirlirait the detds, and there can be no rcaion why the plain,(iff 
ihould cop.tcft the will before he knows whether the teAator Iwd. 
po’ivcr to make it, which cannot be known without the fettlemco|^ 

Id't S V'lilir Alir. tet. nl t. 


\t) S’ V'liiir Abr, 551. p* 12, 



I'lVOeo. iw In Chancery. 

the deed to lead the ufes of the common recovery; for if thie 
^.."i^liaintifF has any right, it h Hy virtue of this fetUeinent made by his W 

'*1 great-grandfather. And as this contelt is between coheirs, where • 

7lone fets up a will made in his favoui. and infifts, that he is not » 1- 

■‘obliged to produce the fetticment until the will is fot afide, cer^ 
foinly that cannot be a re:i(cn for not producin.^ it, becaufc the 
plaintiff has no better a right to fee it then, viz. aft..r the will is 
let atidc, than he has now j therefore the beft mrthr'd is, to have 
the deeds brought before the Court, and that the iiiaintiif fhali be 
paid the cods of this fuit. 


Drummond a^ahijl Sir Matthew Decker. 


Cafe 48s 


^T^HE P^AiNf IFF Drummond the AlarJ/ionefs VenleU 
to lay out a confi*dt’iablc funi of money in bank annuities, 
and fbe, or the plaintiff by her order, employed the defendant to 
purchafe the fame, and furnifhed him with fifty thoufand pounds for 
that purpofe. Accordingly the defendant purchafed annuities to 
that value in the name of the now plainiiH', but in trud fur that 
lady, and alligned part tliercof, vi'z. ten ihoufand pounds, to her 
ufc, who now by her bifl demands the red. 


Whether a 
re.gner 

nurried a fuVa 
jeet of Engfwt. 
attainted of- 
titafon Ihiill 
ft It her porttfltt 
to the king, 

S C. 2. £q. Ah. 


'I'he dcfcadant Sir Aiiittlyiiv confefies thefum demanded , 0 ^ 

to be due to the plaiiuitl, but fays, he hearing flic was mariicd to 
the late Lord BotingbroL'^ was aJvifcd not to pa\ it without the 
decree of this Court to indemnify hnn. 


•• The Attornfy-Ofnfr AL, whg wasa paitv^infiftcd forthe 

king, that if in the progicls of tins caufe any light (hould appear to ' 

be in THE CROWN, that fuch tight might be faved, andfubinits to \* 

the demands, if Ihc gives fach proof as ihall fatisty the Court that 
Ihe is not married to any fubjeit cf the Icing of Great Britain who ^ 

jis attainted. 

* Whereupon he a^davit was read, which w'as annexed to the * f Jj 
. bill, by which it appelred, that flic was not mairied, and there 
\was no proof that flie was matiicd ; but if ihe was, it was 

t)f Englcnd flioiild not be the mcafuic of 
.the decree of this Coint in lucii ca:e, but the law of another 
1 ;country, this being a bare iiud ior a foreigner ; and the Court 
i^ath always a legaid to the laws o( t'lher nations : as for indance, 

;p( the laws of .(Jo/Za id fqjy and oi the law’s of the Plantations (b). 

The Coi*RT. There is no proof made of the marriage of this 
lady, and therefore theic cannot be any conted between the pai ties 
to that matter ; if there ihould, it is probable that ionic diflicult 
point" might arife ; for iuppoiing ihe was married to the Lord 
* '^olingbroke, it would then be a qiicdion of great importance, 

"^iiether this money was forfeited or nut by his aitaindci ^cj , 

Aihcpmb'fi Cafe, 1. Clun Caies, Noel v. Rcbinf'ii, i. Vert 3^?- 

CtoSi 4c Jontb, •;! Soy, 6 . 

*' for 




Mlctiiiclmas Tcfin, ii. Geo. i. 

i>iitf»«MoK0 for fincc all f.>rclgncis are enco^lra(5e(^ by a^i of parliafnerft^ 
place tljcii money in the public fund'f it wouU be very har^ 
this mop< y flionM be foilcitcJ; frr then tne; confequence woullJ?^ 
be, that >. lad; in P'/iincj. who h.*th a l-'niut.' ;'.r''pjrty from ho? 

. liulband 11 hc£ own pjr^'jiul eflatc, 'vvc> >)i), by pl.Kin;^ it in thc>, 

funds pm i'll. :i!i to an act of pailiaint'iit, bo dov’clii J of tiutt property, ■ 
ami h.ivL 11 tiaiifinittcd to lior hulba/ul by his i:'ini.ig over into 
EnolanU lo that bo may ciifpofe fh.rt.f at hr, pLabire ; or by 
h<r being married to a Uibjcdt of Engl-ind, lho■^lJ veil in him in 
or 111 the k'lig hcic, upon his attainder before or aftei* 
marriage. 

I 3 ul as to the defon lant Sir Matthexu Decktr^ 'he hath dou'* 
riOihing but what he ought, tor he ib i.f'r, to p.iy the money till 
recui.>d. ,* " 


^ [ 102 ] 
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Therefore it was o.tDfitFDj that he fliould .iHi'm the fecuri- 
ties to the I.nl), .mJ p.iy tlio loli ot tile aioiiLy not laid out in 
and that li,. ihould iiavr bl^ colts. 


Then!'Tiids /?.; a-.' //,Diillby. 

7 ' 1 7 j^jj!}' 'r. 


id year's devifod 
for !,lo limited to 


57a. 

3. Peer. Wnis 
l-,z. 

Z. AtK. 420, 


Apoffibilityrf» aFKMV) SOF-h li.ivmy, iitoiinroi iivc ' ui.dr 
t(.rinisinLt^ij i; to her it'i the icl.diif, ill- khI aliei .m citato h 
aflignablf loi .1^/^ inatri‘;d an alien , and with her liullimd, and with privity and 

b’’’ v.ihiablo Cf.ii'.diMatum, fold the re- 
niaiiulor of the Mm to '/ .'/. iln ■ .inrmg tiiotcim ; then tile 

S C. 4 Fq Ab Yvitli In I huili.iiid i. Id t!ie turn to .V. whc’, recovering the * 
l.iim- atcomipor. 1 iw, tlu liiil J.d^ bi'ng void, j\ S. the full ven¬ 
dee ixhibiicd his bill tor an injunchoji. 

'f'hc (jii(Oi<'iiin till', cafe vvns, "W I'.rli.r nn allignment of .1 pof-. 
fibility <»1 a tonn fha'l be c.irru d dm ;n \«r'*rv a i.i.nlt u verdiCf at 
law, u it In'll r .1 fiilhiunt eqinl.'ble e<'MYde.atK,ii (whicli in the' 
pnii».ip.d cai^ was but tliiity pounds)? • 

It is plain this I'lin’iinieiit WDuid be void at law, according to‘., 
the lixib itioliiTion m s l, foi tni uevife being of ' 

a term lor yeais to iho iTKiCiiei nu *, lom iimu't to the daughtcri^.' 
t\c. this ■» it an cieciitoiy devilo, and tnc lixth refolutTon'M^*f 
Litmiiit'i Cl.'.’ l•,,th.■t each an executoiy devile cannot be grantjft^^j 
ever, thcicnae if i'leii a pram is \diTJ at Hlw,*it fnoulU notb^^ 
ellabli tiled 11 a couI c 01’ eou uy. ‘ 

By P AKi I K, Ljyd Cl mui’ilc*-. If an ellatc be granted to . 
for life , rei.w.idor to B for lire , tins is a ceitam elfatc ixi' 
and a ti.M'terabie in*‘vielf, though lie may die m the life-limft'(^ ' v 
y/., but if .1*1 ell.'te foi yeai" be graiUct! to /I. tor life, and a grjiiijl'tjflJ*’ 
if. that he iiiJl have and enjoy the piofits tor fo many veariskiji^^^ 


jSnii/.; 

■XV' 


(.jJ ic. Lo +6 
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be come and itnexpired at the death of A, this cannot be 
J by way of remainder, :*id is therefore only apofftbility^ which 
':,ai.)aw cannot be affigned over, becaufc has a greater eftate ; for 
^n-bftate for life i*. greater than an cflate for years, be it ever fo 
long; therefore if IclTee for a thoufind yexrs giant it foi life, he 
granted all his eftate, and cannot make any limitation over. 
Now the rcafon why a term for years u.f cftccaicd in Kuv to be a 
lefs eftate than a frccholdfor lifois this.: i . tormar days, all ai'^ions 
for titles to land were real, and lands 1> '■>!; le if:d for long terms, 
and fines taken for fuch Icafc**, it was ulh .1 lor the leflbis, or their 
heirs, to fuffer common rccovciios, an 1 hv that means the Je/Iees 
Were evi£fed,^ becauie they could not f.iliitj thofe rccoveiies, until 
they were enabled fo to do by the ilatut.* ai. lien. S. c. 15. by 
which it was cni^c'!, i « tiiat a tjumr miglit faliify fuch reco- ^ 
very, as«ny ten mt iu the I lvIkM •iir?ht''do by the coiirfe of 
common law, wheie he was n-.ituer piuy or party to tlie fame; 
and that, notwithUandn.g aiiv i'lirh ’.ery, he /hould hoMand 
« enjoy his term, a« eor.: .ij; h-s L\ k-, i Minil tlie recoveior, his 
j “ heirs and affign*- ’’ It i'- ni.e, in* thole days the terms for years 
were ufually grant .-d foi a fho. t timi.; for nobody woulil fake Ion »■ 

- terms, bccaufe the tenant of the fieehoid could dcllroy thern 
ad llhitum^ by fufteiirg r. common rci )\cry, a^ afc-ielaid : there¬ 
fore thofe eftates for yc-ais accounted the Jeift, .iiul next to 

eftates at will. But when th.* ft itut,. o i.- the termor remedv to 
Alfify a common rec'o\ eiy Ui defence t.l! is term, ti.en thofe eftates 
for years became more pLimau.nt, anJ foi ih i 1 .afou the IcHccs 
jooklong twins ; end when tn-} could n.-r h\ the rules of law limit 
^ remainders over in thofe trrn.-, they eonii ivci! a method to do it 
by executory devifes, and by limitations of tuiih, which weic 
fupported in equity. Now, though in die principal cafe tins 
fliould be accountcil a bare poflxbihty, and not aflignable at law, 
yet fincc the defendant hcif,If had alligncd this po/Tibility for a 
valuable cpnfideration, and would now impeach it, bccaufe it was 
• an intereft not afligna'ole/t that time, though it hath fincc vefted in 
^poiTeiHon, this fceins contrary to good confcience, and a cafe 
Wherein this Couit viull interpofc and hinder her ptoccedings at 
i;j^w, Bcfidcs, there is aiiothei deciee made by the Lord Chancellor 
in favour of the now plaintiff', which muft be taken to 
^tejright while it ftands unreverfed j and until that is done, there 
not to be another decree in the fame court in favour of the 
‘^^ndant ; and^upon the foot of the former decree it appear , that 
drifondant herlelT Joined with her hufband in conveying this 
5 ^;fo the plaintiff, who is a fair puichafer of this refldue or 
g^tUty of the term, and <ili this done by the confer^ of her 
H^s, which makes the cafe much ftronger againft her, for even 
‘^'ahtraft made by an infant, by the advice and confeiit of his 
has been decreed to be good, and that in the moft haifh 
^ fonces imaginable, by turning the intereft into 

^eipalj upon conciition that the cieditoi would not at that time 

extend 


TsX5*Afc«'jiv 

t, * ‘xr 

Duktot. 
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• -f Michieliiias Tewii, i i. Ge 6 . C' irCRihiS^ 

^•»®*^*'** eaetend the lands of the debtor: and diis was the caffe of the JLe^^ 
. Bitty Cromwell’^ an infant, who had a good eftate in Irelaft^^ 

but in the lime of the rebellion there} fhc could not receive an^ o* ’ ■ 
* C J * the rents or profits of that cflatej and being very much indeofied w 
' to Sir Jamei liimrs-^ by judgments and llatutcs, he threatened to 

extend tne cltate which (he had in Enyjand ; which if he had • 
don?) there would not be anything left to fupport her ; therefore 
fhc} by the confent and advice of her fi tends, agreed, though an 
infant} to turn all tlie intcreft then due intopiinciipa}, and to give 
frefh ^curity for the payment thereof ; and this agreement was 
». Chan. Rep. eftnbhfhcd againft her in tins court , and why ihould it not 
*9,30. againft a feme covert^ whoh.’S done the like by and with the con- 

fent of her friends j anJ both flic* and her hufband were at that 
time maintained by the money whicn ih'* plaintiff paid for this 
ailignment ? •* . • 

Thertforf I r was ort reed, that tlserc fhould be a perpe¬ 
tual injuniftion ag.nnff the delendant} and that the ffrff vendee 
IhotilJ have his tetni (//). 

At the hcaiiii'' of this caiifi*, the attorney-gRneral 
infiOeil, that the dt fi. iidant being man led to an aliens the king was 
entitled to her ii jht; and tlnit norhing veffed in the hufband 
by virtue of this inairKigc to avoid it, and that the aifignment' 
could not be goad ag.unff that righf winch the king had in this 
term. 

iThe wife Inlng ^'o which it v.Ms .infwc' Cil, that if this had betn ana£fua] pur- , 
temtoJ tlir of a term nf yeais by an alien, the right would have vefted in 

andlMvin^mai- » blit hcrc th-;c;/,i’K had no inanncr of right, for thfe 

ftedanaUn.tlic being a ineic poUlbility, could not veil in him by the marriage. ■ 
mairiagc is not It is tiue, mani.igc is a gilt m law of a term for )cais to any lub- 
• gill inlaw to \,iij ,,ot to .in alien,f)r his wile may fiieand be fued as a feme . 
mofthatterm j jiolwithftanJing her oiariiage with him. 

k Com D‘ matter Ti'h Court gj^vc no anfwcr^ probably ' 

«Alieu*\c*4) becaul'e the decree d»d not coiiccin any nVht wliich the king might 
^ have. It beiiig only to ftay the proceeding^at law, and to quiet tbfe 
plaintiff 111 his poJleiiioii. , " 


(d/) Sec WalmfiTty TanftcM, 
T. Ch Rep Cit'i.r;' 9* Biciiitljff, 

1. Ch Cak'), S P'ilfXLii, 31. Wind 
•y. Jtk>U I Flci Wiii‘ 577 J-iigficn 
V WillKiiD^on, 3 Piti Wirs 132 
Duke <d CliiiidOb 'C-. z. Ptti. 
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K.ateiiian a^ahijl Roach. 

If a teftator de- TTHEtesT-ATor being fsiftd in fee dcvifed his lands to trtifihsii 
tffe lands in truft 1 and thc'ir hc.rs, m tiult for his nephew fGhn Hathewa'^y 

i. and "for hh Surah Bat, inan^ for their lives, remainder 

Qicce B and the ciuldrtn of the fiid B. by her huib.r^d, tvi receive the profits when they 
and alfo bequeath money for the ufe of the fad childicn au their rcfpc<^live ageft of cwemy^onf^ 
afterwards nuke a codicil cenfimnng tho/e bequells, dl ch'- clnldrcnrf /?. not only tliofe (he (uid«t| 
fcme the Will waS made, but chok the may afterwaids ! take an ciUte in fee irkthelih^ 
Uirants in common, and xhoffi whodie have an equal light with cliokc who hve in tiie money bequ^ 

T-S. C. 2 tq Abr 293. 303 332. 536. LCh.Rep,22^. 2 Vicn. 530. 2. Com. Dag. 

cciy'’ ( 3 -A 8 ). (3 y.S). ’ 

chiUiredi' 
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!||K^UdreA of the (aid Johny arid to the children of the faid Sarahy by 
S^'.iffr thenihufband Bateman^in truft that they fhdJl have and receive 
' the profits thereof when they come of age. * The faid John and RoAcd.'^ 
■ Barah had each of them a child when this will was made, but the • r t 
” child of 7 ®died, and Alary (the now plaintifF)_, who was the ^ J 
, child of oarak Batemany furvived. 


The teftator having lilcewife devifed four hundred pounds to his 
faid truftees, to the ufc of the faid children, at their refpeitive ages 
of twenty-one fears, he afterwards made a codicil, by which he 
changed one of the truftees in his will (a)y and confirmed all the 
devifes therein ; and at that time Sarah had two other children 
who are fince dead. ’ 

Now the reprefenUtIves of the dead children claiming a ftiarc of 
the real eftate, and a difliibution of tliu*firjur hundred pounds, the 
plaintiff exhibited her bill. 


And IT W’AS INSISTKD for her, that thisdevife being per vrrha 
depnejentiy none but the rhildrcn,born at the time of fiic making 
the will could take ; like the icfolution in TViltTs Cafe {i>)y which 
was a devife of lauds to the hiifband and wife, and t<» the children 
of their bodies, it was rdlolvcd, that if they had any children at the 
time of the making the will, they had only an eftate for life; but 
if they had none at that tune, then thofe children who fhould be 
afterwards born would have an eftate of inheritance in tail. 


But OM THE OTHER SIDE it <iLaf in/I/IeJ for the defendant, that 
^Jthough there was but one child at the making the will, yet Sarah 
the mother of that child, having two more at the making the codi¬ 
cil, they were entitled to take by virtue of the will, which was 
confirmed by the codicil; for the devife is per veria hi futuroy and 
the legal intereft was in the truftees. 


T HE Court was of opinion, that fince Sarah had but one child 

■ when the will was niaite, the teftator could never intend it to be 
a devife in praj.ntiy fofthat no other fhould take but that child, but 

■ Irather as a future deifife, « becaufe it was to “ the children of 

Sarah Bateman by hci bufband;" and it is very probable, that 
Vifhe had intended it for the plaintiff Maryy who was the only child 
|;a(the time of making the will, he would have taken notice of it in 
^exodicil, when there were two other children to fhare with her; 
^hd though the expreflion as to the profits, vi%, “ that they fliall 
f'A* have and receive all the reft of the profits (after legacies paid; 
. .*•. .when they come of age j” yet they have a right to it in their 
i'lQlitrority, at leaft to fomuch rhereof as may be fufficicnt for their 
tl^p|iorc and maintenance (r). • 
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'* upon the whole, the Court was of opiniotl, that . 

children took an cllate in fee, as tenant^ in common ; and as tlyf^ 
four hundred pounds devifcd to them, that they who died had aii. 
equal right witn the plaintifr JHaty^ who furvived ; for it is jl,^ 
ilandnig rule in this court, that where a portion or legacy is to be , 
paid out of an elLte in landsy at fuch a time, or at fuch an age, 
there, in favour of the heir at law, if the legatee die before the da/, 
the legacy or poition is funk and gone faj", but it is otherwifo 
if the legacy is to be pa d out of the pcrfonal fftate (as in the 
principal c.ilj), foi thcie it verts immediately (ij, and not to be‘ 
deverttd, though the legatee die bcfoie the day appointed for the- 
payment. 

■ 

'rhciefoic IT WAS DECK FED, that the truflrees Ihould account 
fir l!ie (lirtribiitive fh.tu.s of the two cinl !'en (who died) out of 
the hud full' h'lMihi i! puiiiids, and ali'o for their fhares of the pro¬ 
fits of the laiKlsiroMi the ile.itli of then mother to the time of their 
death, and tint r.'ny fliall have all iralonable illowanccs,and leave 
to :i[)ply to the Coin t at an^r time when they ihall find it neceflary fo 
to do. 
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5** NiTcvc .sncl Orlic'-s a^alnp Keck. 

HIS was a lui! ii, ir.::u bv the duiglitcrs .tnd heirs of Oliver 
hv a to'iu r n 'lr.ji, againrt the defendant, who was ' 
hcii at law 1*^ r'lti-ii, • 'Nit?'.'’ , auJ w-isyrohavca fpecitic execu— ' ' 
tioii of .1 i>)Vi ;i mf tu ('..iri.'’(lv' < cpyhold Vnds ii’ude by the (ii«4 
the iiKiHMFc 'tf f/iC',7-With his fecond wife, who w^‘. 
the (laughter t f one i >rjf 'ii,<i. 

I heb’P lets forth, th .1 in co ifi’IrTation of tlic faid marriage, 
afortlau' ()!, -’i Ft n 'j, and o agi ucd to i(.ttle their tevenij 

ertates to the uf s folbjwing ; .# , 

The (I'l.itevd the f.ud ww to be I'eflled to the ufe of hin^ 

felf and Jus intended w.fc for hre, i.i,i.«intier to*ihe*%ft andcv'tfi 
other foil and fons of the body of the faiJ Olivr^ on the 
of /f. B. bis intended wife,to b'e begotten 5 with feveral remeh 
over; icnuiiulei to the light heirs of the f.iid Oliver fois.^, 

Ji-Jt. Shtffeild agreed to fettle his eftate to the ufe ofhimfclf 
and afc.r his dcceate, to the ide oi' the laid Oliner anA 
his- iiiCenJed wife for lifo, lem.under tothe fons of that mart?? 

Mil mal kr. Ft and: Aiv^.j igrced to fettle hi.s clfate t^ tjlii 
of himfelt and hii, wife for life, vvitii like remainders to the 
Ul vet 111 tail male. '■ "■ 


A min cf)Vc- 
i]antcti !(Tfjin»- 
^ Iflf jnrl his 
, lifirs to liMren¬ 
der a copv|i)i(l 
to ftun 
iifes, and dud 
beloit: It wia 

done; it’d 
was bfof-'ii *- 

gainft hia tuT 
£-)r a 

execution id c'l.b 
'Lovtiian:, <ir'.J 
'dewrecd accu.d- 

fegly. 

A. c. 2. r>i At*. 

14. 

Ante, 62. 

Ch Cal 25^. 
4 ^Pr Wj”" ..C7 
2. Vfc^n. r.7. 
2»Coin ];•/. 



of the (aid marriage, and of the natural love and 
me^w^^hich he did bear to his couHn Olivtr A&^o/,and iii con¬ 
gelation office (hillings to him paid by the faid Oliver^ covenanted 
himfelf add his heirs to (land feifed oi the lands, 5 rc. to the ufe 
^hinid^f for life, remainderto his wifeforlife, remainder to Oliver 
;tj^'his'wi(e forflife, remainder to the Hrft and every other Ton 
of th^.faid Oliver in tail male, remainder to the right 
^ ^Oliver for ever ; and for the coniideracion aforefaid, he 
^vejtohteid/orhimfelf and his hciis.^ furrender his copyhold 
lao^ td the fame ufes before Michaelmas following. 

p':ll^r 4 nn^Neeite the covenantor and his, wife are both (Ince deady 
;ind doW this bill wa^ brought againft his heir at law to have a 
performance of the aforefaid covenant, having boundhimfelf 
bis heirs to perform the lame. 

ATToRNEY-GENEJtAL, who was of Counfef for the 
^fendant, confelTed the agreement and the fettlements made as let . 

;^t in the,bUl} but infifted, thatthe defendant was not obliged to 
'carry thi* covenant into execution. It is true, the fcttlement made 
.jby Prettieisvnsln conlideration of this maniage, and to keep the 
.mate in his name and blood j and fo far Ftancis would have been 
:obliged to perform this covenant and fo would his heir at 
>}hw {h). But fince the plaintiffs in this fuit are the daughters of 
^Qltver hy a former venter, they are not likely to continue theellatc 
of Francis in his name, for when thc^ niaPry they muft change 
their names; neither are they within any of the confidcracions of 
diis fettlement; therefore in refpedt to them, this covenant ftands 
'iperely on the foot pf a voluntary conveyance ; and fuch a cove¬ 
nant was denied to be carried into execution agnnft an heir in 
'jRivour of a brother (r)^ for no other reafon but bccaufe it was 
Jiduntary. / 

was AHOVEnfa^ the plaintiff", that this was a ^ood and for- 
covenant to bind Framts Neeve and his heirs, and that there 
FntSL Siiyery grod and fufficient conlideration for the fame ; for the 
^QtOliver is a conlideration which goes through all the 
this conveyance; but if that alone did m t gn through all the 
et Oliver and Sheffeild having fettled their jcfpeif^ive elfates . ' ' 
imarriajge, thofe lettlements, * together with the marriage, « I* log ^ 
nfiderftions fufficicnt to raifeall the ufes thetein-indntioned. ^ ■ I'T* 

‘"‘fci.i_t__ ii-i /■ % 


covenantee until that is done; and though he did fur- 
the time, viXf before Michaelmas, according to the 

ivir Bladwill, t, 1 >^nol) 840^ (f) i. Cites in CJianctry, 243. 

Wiight, I. 

- 2 covenant. 






yet that is not material in a court of4qtliltt»^hei;^tli|S^^ 
l^xegard had to fiich circumftances of time or pl^^' 

once bound by the covenant j and as to the lengt^.o^uN^ 

. before this bill was brought to have a fpccific pcrformaiiifcepllrt^i 
Cbvenant, it cannot with any colour of reafon be obje^l^'W- 
plaintiffs, becanfethey commenced this fuic within a year after 
remainder limited to them veiled in pofleflion. It has beenob^’ 
je£led, that in rcfpciS to the phuntiiFs tins covenant is voluntary^ . 
and (lands merely on the foot of a voluntary conveyance, But cer*- 
tainly there is a wide diffei ence between a voluntvy conveyafH^. 
and a voluntniy covenant; for if a voluntary conveyance flibujld bv) 
defedlive, this Court will iidorcc the execution tbsre^^ be-f' 
caufeit being dcfedlivc, it doth not bind m law; bflt as by a Vo* 
luntary covenant a man i*^ bound in Jua', fl> he i^ alfo bouhd'ijj^^ 
confciencc in a court of ecfinty, and the only itLi/on why tliisCohlV 
will enforce a fpccihc cxccuiion of fuch a covenant is, becaiife 
it is a mure adequate remec.y (ha:: the damages which might bc'; 
given by a jury on an .tcnu:' l<.v ici breach of the covenant (<*)>»• 
Therefore, iince I'ra'Uts A.r v hath bound himfelf and his heinii- 
. by this co^tiiaiu, and iinee ."a> a puichafcr under it, the. 

plaintifrV, who i-re hi^ heiiS, are like'..':lo puichafers, and oughUjl' 
toha’fCa I’peci'.a c\ecatan ct this covenant; and the rather,’ 
bccaufctho wid,).,' of eniovcJ‘dns copyhold eUateduring 

her life, by viit'i.* of tin.. i c, iiani ; fo that the defendant bath 
thereby auiu.tud .111 extc uiic*:: lir..i .\,f in pai t of the ufes limited, 
thereby, 

Th£ Coi'Tt'i' wjs cf rj'iiiicM, ti .'t there were feveral conlldcra-'*' 
tions in thel’e lhitl(."n'‘nli i oficniit to laife and fupport the ufes* 
And full, It IS pr'i’u.ibic i!>. t Ciit\>jr v/tiuld not have fettled his owri 
cilnte in that o oner t.'hieb I e hid ih nc but in profpeilt of the 
cflatc now in qn.h on , m hv : n'.'. Ultiemcnt there is no provi-* 

' lion made for)oinjger chiMian ; fo th l if there fliould happen ■to. 
be a Iba of this iriarria;^.’, the re'.l of tl^j children would hay^ 
£ IO9 J nothing out of thdi father’s ertal» bur s\^at he could provide 
^ them in his lifetime; and fomcti'j’c.-. it Is very prejudicisd 

family where the f.ithcrhath a great eltatc, and no power to 
it with portions foi younger children : as for inflancc, thi&' tspw 
happened. 'I'hc tefl.itor devilLJ an eflate of four'’^tnOijd|p|i 
pounds a-yeai to the deviloc for life, remainder over, butiyii^^^l 
any power of making a jointure to a wife ; afterwards the 
fettled all his own ellatcin jointure on the wotfiairhe intchdaMB 
inarr/, ahd with wlioni he uid inairy, and then he died 
ifTue ; fo that liie elK^te which' he took by the will 
him in remainder, and the paternal cflate was all ip joihUur^/^MBM 
widow, and his next relationshad nothing to fupport thenn^^mK 
in the principal cafe, Oliver Nee’vtj^ who uiarrled the 
Shefftild^ was made richei, and that pvgbtbc % confldd^wwKI| 


(<i) Furmv.if v, Cicw, %. A't|c. S7. . 




hlsriBKi^ wfdow of Franctt ei^oy^ccl^ 

during her life, by virtue of this coveiianc by which 



' had bound his eftace. 

■ 

_ jereftireiT was decrled, that the defendant (hould fur- Jf'i 
^render this copyhold to the ule of tlie plamtifF^ and their heir$» *' 

’ «U)d at expence {a). 



(a) See TOOke V Haflmgs, a Vera. 
HobfiM V. Twvor, a Peer Wixib 


>93 

464, 


Randal v Randali a Peei, Wme* 


Wing againft Win^jind Others, ( 

was a bill brought by the fither againft his own Ton, and A deere^^ 
agai^ill tHb father of his wile, to Hhe^e a deed of fcttlcmcnt fet 
aiide, becaufe not made purfu int to tho ai tides of marriage between 
Jum aiid his wife , wherein i phintilf fagi^cf^s, that he wis im* nant fy 
pofed on, and fets foi th fcveral uiflanccs of oppn (lion by the contn- hintlrrl 
^ vance of his own fon and hi*- faftier-in-law , pnticulnrly, that it 
was agreed m and by the marriage-articles bi-tw«.en the plaintiifand , 

“his wife on then intciipamagt, to fttile* his wife’s cf^ate (which 
h the elhile how in conteft cn the i hintift "nd his w ifc for thett deed ' 
Jives,* without impeaehm^nt of waAvj, i ^uinder to then iiruejnimtj k„ 
but that afterwards a deed of ( t^lcment \va« nude, by which the 
plrintift and his wife were in \de ten ini', for h*e o ily, and by con- 
faqucncc fubje£l; to be impeached (or waui , tnat the plainti^s tlic de* 
Wife died, and then h s fon, the d..fe 1 iant, m mietl the daughter of pleaded 
*the pther defendant, who was an attorney, and intruded with all jbn i. 

^ the plaintiil’s papers, and who \ery well knev/ 11 thi-, matter, ^ 

y and that the pi nntilF h iving afterwards dilcoie ed i Icid-mme m''****'^*^‘‘ 
the piemdes, and made 11*. i(t- tneie »f to one Jorus^o'' twenty one ^ ® 

years, withpowcr to dig f n le- 1 or , and< mend into a covenant 
, for quiet enjoyment, ind become I oand in an obligation of fifteen * f %i 3 
hundred pounds pen ilt) f co ijitioncd f ir performance r t covenants, 

, by virtue ofwhich lede th leflec ent^iud in I di^ r \ tor lead ore, 

,ilKtt WRs obftru£fed by the dcleiidant, whci tiq on tn lefTec brought 
^9anion agtinfl the now 111 .iti/T, who w is ir'clUd and com- 
fli^tted foi* want of bail to th aJtiun , anJ all thi» was done by the 
jvance of the defendant.) and tluir ag..nts. 

"'CJ'fte defendants plead a decree made in the couit of the cxche- 
in favour of the fga agunfi his father, to liind»'r him or his 
to opgi any*minc*-, or di 5 f >r lead ore , id that a perpetual 
^lon was granted againll the now plaintiff. 

pttlt Oow^'E.Ljor the defendant argued, to miintiinthis plea, 
f l^re being a perpttu tl injuni^ion agamfithe now plaintiff in 
‘'04 which hath a pioper juiiiilidiition, and can enforce an obedi- 
[tdcheif decree, it would be mconfiffent to have a contnry 
I saodd between the fame parties in this court, whillf the firlt 
^ 's unreverfed , tiieretore to obvnie that mconveniency, 
ed for the defendant, that this pL*a might be allowed. 

1 2 Beltdes« 



Vs^MdirictaiasTcrrti'^ ij.Ge 6 *T* 
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. IViVo BcHdes} the plaintifF (as it is proved ij,! t>iis caufc, and as it apA, 
peats in this deed of ft ttlenu-jit u liu'ii he would now avoid) had a.‘. 

A»;a Othe»s; <Mtate with two hundred and fifty pOund^' 

which ftiight be a confuli'r.Uion for the leaving outi or for hls'hdt-'^ 
infifting to have an eftatc fur life, without impeachment of wafte, 
which (iim was ,it that time afmart charge on the lands, being then 
of the Value cl thirty pounds fit’r (/»»/////, and no more, though fince 
the niakiiig the f.iid .11 tides and f-ttlcmcnt, the cllatcis very much 
impiovcd by a cafual Jilcovcry of fome trealure in the bowels of 
the eaith, but that cannot be a re.ifon to make an equitable con» , 
ilrudion of this agreement. 

Now if this fjttlement Hioiild he fitafi le, it may be difficult to 
know what eftate the plainfiff would iniilf ^ fijr probably he 
might infift on .ni efi.iie-dtil, by virtue of thc^ artid.'s, th^: limita'-: 
tion being to him and Ins wife foi t'leir lives, remainder to their 
iflue f and by this means would fti ip the defendant of any benefit 
he might claim to thofe lands. 

• £ III 3 * Therefore finec there is a decree made in the court ofexche¬ 

quer for the now defendant ngamlt a tenant for life, to hinder him 
from committing wafte, or digging mines, *uiu a perpetual mjuoc- ’ 
tion for tlvit puipofe ; « 

1 '' * * 

hor thtu; re'>r.,r.s u was mOih’d, that this pica might ftand, for 

tiiat tins C’oiin caiii.ot t nuiol a decree made in the court ot ex¬ 
chequer, w'ludi i‘ cu'i.uiy bmdiiig with a decree of this court. 

The CurI, r/„< n argued, that this plea might bc‘ < 

ever-ruled, ■('(! ih ii i!i>- uViice oi the court of exchequer was 
Pniiukd on t!i 1 V( 1 v di.s.d of fartlv-iuent, which the plamtifi would 
iiovv av')u‘, ol which ht. now compilin'-, tor that decree is to 
fubfifl:, and to heiupj'uted In that deed, theiefoie it is inconfiftent 
to plead th.iL to the plaiiuifi, which lie endeavours by this fuit to 
avoid. 

Bcfide'-, the L'er''ndant ba'^h not made any anfwer to that paitof 
the bill w’herein the plaintiff prays an account of the lead ortil 
already dug by the defendant; for this decree and injundfion on' - 
Jvhich he tehes is only to hmd«.r the plainnfF to dig for ore in this 
land, but it givft the defendant no right to dig there dm ing the life ' 
of the plaiunft ; neither cloth it pieclude him hom havin<r aii\l' 
account of wJiut is already dug by the defendant or his agentsr 

Moreover, a decree may he obtained in the court <Jf exchequer , 
by fiaud, as well as a judgment in thccouits of cornmon law s-f'' 

iinif fhr'ii^rh fhic T'. .nt-i 
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jpapciiji of 'tbftpMintjw 111 his poiTeflion, and concealed them whiVft' ' * 
the proce^nss in the erchcquer were cartying on againft him j 
ib that he coyld’not make any defence in that caiife, for want of 
the articles Which he fupprefled, 

And it is in proof, that the now plainrifT was in cuftody at the 
time this decree was made, and long bc'furc, and t 'at it was made 
fjf parte upon an alHdavitof ferving niin wth a fubpa:na\ ib that 
it being obtained by fraud in I'uppfefling the articles, it cannot be a 
, bar to the plaHitiif' to have an account of the profits, and to have 
j this deed fet afide. 

* It was admitted by the defendcuu's Counfd, that by thearticles • f* 
the plaintiff was to have an ellai^^ir'iir , without impeachment pf' ^ 
waiie; but it was» inlinuatcd, that hclmf the deed of fetticment 
• was executed, the parties came to a tfe*v a ■reement, by which th® 
plaintiff had power to charge the ciLte witn two hundred and fifty 
pounds, and that mi^ht be the lealon why that claufe (without 
impeachment of wafte) was left out of llie iettlcmentj which is 
very true, if thefrt vias fojljiil ih it v^iy fain W'as lilcewife 
mentioned in the aitiLlc'. whith rue plaiiitiff was to have and re* 
ccive outof tus wife's.cltaic , and it is not pretended that it was ' 
cve^ paid. 

The €ourt was of "opinion, that the (Lcrec in the court of 
exchequer, and the injunction to ft.iy waffc, w'.'c founded on this 
deed of fattlcmcnt, which if let afide, the othei muft fall of courfe; 
and that thcie was fuch an appcaiaiu e of hai Jlhip and opprclHon in 
this caufc, that the Court IkM it real 'liable to over-rule this j'ka ; 
and told the defenu..nt’s Counkl, fint at tne juMimg of the caufe 
they might take wliar advantage tlv y c.nild ih' roof; and then 
THE Court would coiuider, how l.u this detH c in the exchequer 
iball conclude this Comt in tins cati'.e. 
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Wafer ogaitifi Moeato. 


■Cafesj;^ 


*^HERE was an* agreement beuvem the pliinillT' and the H a leiiie ilw» 
defendant, that the plaintii^*, in coiiriderancM of thiitecn him*)'*'®** cc>v«fl*iMf 
I'dred pounds to be paid to him by the den "danf, flioiilri adign 
’ terra of years, which he had in ceit iii in Lvtivi^ wnich<^f le/Rr' 

;;,Were leafed to him by the city, wufi a cov. r u,t rh.tt tiic Iclfce penalty’, 
'ftould not alien or aiTign the teim uithout lL‘.4ve of ike city, toifeiringth** 


itrufc, and h^, 
3 ltLMW 4 rd»alieii^'.i 


tinder the penalty of forfeiting tlie laid tcni. 

, But the plaintiff having not yet goi(,.n ai'^ lic. '.ce’rroin THE'"'««ioutiio 
,'fiiTYf the defendant would not talk.e any .injg.-i.'ji-i't cf this 
/ for years until fuch licence Ihould be procu .’lI, but malic over 01:0“^**®'*’ **'”**•' 
l<«'hundred and fifty pourds South-Sea knek to ihc pi.untiir, as a s c. z £^. 
Security to perform tlie agreement on his part. 5 ,’*' ' l£. 

Afterwards, and before any licence was piocuied, the phintl/TEq -Al/i.' 
jy||djltgne4 allhjs intcrc(l in this leim to the defeaJant, wiio prevailed f’ 


VfA**k 

Mocato* 


tc«n, .1. G«: i.:- 

■with the plaintiff, that the confiJcration mentioned io the affigiko - 
ment fhould be fix huiulred pound', andeno naorej which was done 
becaufe the trur value ini(!;ht be conc'^aled finm THE CITY, ; fearing 
'* that when the defindmt lliouM rrneiv the trim, 'i HE' CITY might . 
raife the fine aiid the rent in propot tion. ' 

r ^^2 T * Now it bcinp’pl.i. 1 ‘hat the pljtntiff could have no remedy tt, 
•V , ^ ^ law to lecovei any more I'lan fix hundiul pounds, that being the 
confidcraiion iTcntioncd in thc'alfi'rnmcnt, and probably not that 
■■ ' neither, bccaufe having afiigned the term withoflt licence from 
THE cn*Y, It was a forfeiture thereof, and by that means and 
by colour of aii entry and eviLlnm by the city, the plaintiff 
would he hatred of his iiem\r\dM , therrfoie this bill was brought 
to have the tliirtetn hundied pounds, according to flic agreement 
for the* afligninent of tins tj;rin fur years, au'i to bcirelievcd Upon , 
the whole mattei* let fortlf as aturciaid. 

'I'hc defendant by his aiifwcr infifts, that he was to pay hut one 
hundred and filly i>ouncIs ^outh-Sfa flock for the aforefud affign- 
ment, and tnattne houfes were of little value, and that the plaintiff 
had foiLitcd this lerni by making an allignment thereof vrithout 
licence, and ihcicfore the afligunicnt was noid. 

The C ouRT. Where a man makes a Icafc for life or for 
years upt’u a cond'iion of rc-cntiy foT a forfeiture, <fr that the 
le.'fe fiiall be void if the* Icfl’ee afUgn or alien it without licence, 
and afterward'^ the K flee .ilfigns it without licence, this is a for¬ 
feiture, aiul Inch a forfeiture .'gain(I which this Court cannot 
reiiLve, he^.Mife It is unknown wli.tt fliall be the meafure of the* 
damages ; fi i tins C’l Uit lu \*r ulifvc; but in f'uch cafes where it 
Can give loniC cuninciiLilion indimagts, and whcie there 
is firnic ru]( to be tui. nicaline of luch daningc:>, lo avoid being' 
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'Where a prrp n 
iniiiteH cm an 
alffijlute gifr h}’ 
thf ‘ in 

JtiS life-rimr, 
wfiUn it appeal - 
«() to be only a 
triiU, 




■’C. a Eq. Ab. 


Mitfuid and Orbcis ./"t--.»//■ T^nrd ITcrbcrt, Pritchard,'-;. 

Ciooni, uikI Otlicis. . ’i 

’a»p; 

'jOIIN DROhil.KV beiup- puflciled ol .a roi^derablc perlbi^liff^ 
J eftate .inained the d;«'ighiLr of the deluidant Priic^ttrd^ frortiv^ 
whom he ain i wards dcp.srted, and therc-iipon fhe obtained'■Sk'^^ 
fent.-nce fijr ct.-tuny^ which hethefaid BromUy difobeymg, heW^^. 
e.\ c.rrt'nur.u atf-K 'I hcn he went to Paris^ aiid placed two thotafeiu^V’’' 
pounds n t.he rown-hoiife there, in the Lcid Herbert 'k andy'. 

had a mortj;agc on the Jjuke cf Powu's cflate for fccuring the W*’ V 
payment of a thoufind pounds, and intereft, and had two hundred''* 
and foity pounds in ie,'dy money and jewels in his trunk, itnd ) 

wcarin^i./^ 



'wSarirtg- 8 ppl»t^,"sn 3 'died intcfVafe. Aitcr h:.'? death, the aForefaid^ 
CVmot, oncof thc defend >■'*•:, poireiTed p.inik*ii'of tl'is two hundred 
and fort)^ poundb, a.nd of ?Jl 
pfetmding the fanit 
. t(tneV and the \vi ’ 
devifed fomo legji 

d]ed« AftervvuM^s x / ' mr't *-'j vn *'*■ • i, i^^xm^nvu 

bimfelf to the value '•rf'-v*’. Lin.Jte.'I»j<»'jJid 3 of tlii. Cna inCvftate’s 
eftate. 


Thereupon tht. P', \ r;r: , ' \ i;':.'”'-? .tvI ncxt-« f-kin to 

■ the faid lit .ft:!,, j, *'\:'.i »r- 1 tn;' t(i;l to have a d:ltribiition 

made to of .i ino.jtv th. Mtei'i ee’i eiiate ; and that 

though /h 'tr/jjr.i is ^n..!i'.:d to the ctlie/ *53 )i 'i\ by virtue of ihu 
will of Ins v/.dljvv, ye: lie oughL to n* » rv of the bad debts 

as well as of the grtl^d ; and that Ju' (f r.-ii !..iii Cno'n might be 
accouiitabi * to flu plaintiffs lor j mraciv <>1 trie f.iid ]ho,‘.i!ey^^ 
eftate in hvi {Cr 6 C 7 n\) hanJ ., nott'it ill > . 1 i;; t!i.‘ pt‘tciicC of 
npee gift mcidc thk-ieof to liiiiij>^ .ii Li 1 ll, : .'/ey 1,1 ins Ijfcr 
tune. 


The CoUMSFioor tl» • !<. f-n lant PrJ, h,i I .‘ub.nifted »o account 
'fora^oicty of tiie la'J P ' ‘■tiaic in la - :t: • laid Pi-itcbants 
hands; but infilled, that ii« is 1 iPith’dtr) .tij .il'oivaneeoffuch 
debts which were owing to liioi by tin; mtedatf, who having left 
his wife, the daughter of liie laid Pi hi htnd^ -a iihout .my lupport, 
>nd being gone iiitc» [d’fco tem-ue, fhe was muiit.-iMcJ by tho 
,defendant PriichaiJ l;vcial yens ; !■> 11 n hi; ii iwii!*'le>l to retain 
fo much of her hulhm l’, cflat' ..s fit .fi ' e .^'.'('••'inti d a reafonable 
fitisfaiflioii for lucii m n.iten.'j't.;’, .ind .i.- a d i-i 'lue to hnn front 
the hulband. 


And as for the pretended pifi to 1' ' 'hfi-n i.nt 'Trj /;/, 

will be tile iiiti r(;!i 01 the deteii I'IT. P .*J' > '11 Ij * . i let nlulCj 
for their tie, ai. CYecuiur to tr,j v % •>' ii.* in'v.:' will be 
entitled to a moiety of his effare ii:, i. ",'s ; ''m -i. c* ith it was 
not a gipj but ti /j/.//*iii him, c.iiilro/- >i l^'-v • .1 d.. . .. .,>a‘i; and 
the faid Criivn \ tor that the iiitvUi'*, I-. ip ■ , •' 7 >. 7 A-i, 

could not make a wdi j .tiid if he h, i 11 - not h..ve 

been proved; fo to avoid this difalu'. . . i» .-l ^.o’ltrivad 

between them to uil’^.cfe thepeilun.., .. a . .. t’’i,’. -mu of the 
iiriteftate, 

another of the defer.da.its, ib.en* b« 1 1/ no pi oof 
.‘d with any of the m < ’, gooil^, i*v; l.i!', as» 

tu be difinifled witi. cmL^. 

^ • So that the chief conteft in this c.-’n'e was coi.ctrmn-T die at 

I /■*' I I 

tW 6 hundred and forty pounds received hy llif t'- fviiiiant 

which, as his Counfel infilKd, wa^ m iblijltit; <*: to him 
iti'lew days bd’urc themlcllate’s death, fuhjt. d to pay t >vn leLMCies 
ijftten pounds a-picc(;^ and to pay h.s a|-otl.ecar)\-. bul, and tlu* 

, ^ 

r\t>cncvs 


As for Adiierle^^ 
-jj^at he intermeddli 
ftiQi) ought 


- * 

.V'' 
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jitslmds Term* 11. Ged, i. In.v . ^ ^,. 

^^'^***.of his funerals and fince, being exccmujenicafed* he’" 
make no will, it Is the more reafobable he lhould.,4Upole^hit ■' 
eftate in bis life-time in this manner ; and it is'in proof, that hQu 
<' Hsrsxrt,' often declaied that his o<vn hands (houlJ be his executors, and thjtty ’i 
Pk'iTCHARD, he would give all away whilft he was living; and this is a vtry" 

' ■" ^^5?®*** natural difpofitjon to the defendant Cromy who was his near rcla- " 
' T****' tion and godfon, a.id the peifun whom he moft trullcd during the 
time hc'abfcondcd on the account of the excommunication, and the 
prcfccution by his wife and her frienUs. 

So that it is a donation cauf^i, and that is, where anything 

is given for fear of death on lomc thoughts of a prefent or future ' 
danger; which donation is g^^'niituu';, and an abfolute gift, and the 
defendant is properly entitled to the benefit thereof ;* and therefore • 
not to account to the plaintnTs, or any OLh-r, for this gift.^ 


"I’he Counsfl for the plaintiffs averred, thJt the defendant 
PW/f/’.v'rfhad aUiniited a gicat part of what they had prayed in the 
bill, but that he inblted on the allowance of fome debts due tA 
him from his daughter, the intellarc’s viifc, and which he ought 
not to retain out of the money in his hands, but out of all the 
moiety or the iiitellate’s ellato to which hir was entitled by virtue 
of her will. 


And as for what is infined on by the defendant Crointy that the 
intefiate in Ins life-tiine gave him the two hundred and forty ' 
pounds now in Ins hands, thLrc is no colour that he Ihould not 
account for it; for admitting it was a donation mortis caufay fuch 
% gift IS good by the civil jaw as a will; but by that law an«« 
exconimuuicat'..d pcrfoii cannot make a will j for if he could, 
then fuch perfons might difpofo of their eilates by will in this 
manner. 


Neither was this an abfolute gift to the defendant Croem ; for it 
is in proo.^, that it v..is a bai-c trull ; and this appears by the beil 
proof that c.m be ni.ule, and that is tejliimnium ret, for after the 
delivery of the goods, and the receipt of this money, the intcflatC. 
appointed C'recm to pay fuch debts and legacies to his nephews. . 
Iodides, there is a very jlrong prefumption, that the tellator was 
not of a dilpofing memory at the time of making this pretended 
r ll6 3 which he had in the world ; fo * 

^ ** forgot a great fiJin which hr had in the Tovvn-houfeati*«ir*Vj whichf 

can never be intended if he had been in his fenfes. ' . jlii 

• • U 

The Court was of opinnn, that this was an odd claim by 
defendant Croo/rty as an ablolute gift of this*two hundred and 
pouiid.s, when it plainly appears to be a trujl. It is trusf.l]^ 
fwcars m his anfwcr, that tiic inteflate gave him all his per^^;, 
eflate, and dire«^vd him to pay the apothecary’s bill, dnd tenjN^nd^; 
a-picct to his two ncjihcws ; but this diiedtion was fubrequentdii 
time to this pretended gif:, and that proves it to be a truji lot 
inteilatc* 




Tb<ir«ioi;d' 







’, Tho^cforft.'^T-W'AS DECREED, that the defendant'C/v^/v (hould^ 

; RQCOuh^ and mat the bill *(hould be difniiiled with colts as to 
• ‘. 'j&dirfy ; ,artd as fo’r the other defendant PntcharJ^ that he Ihould 
I bftallowed what was due to him Ibi the maintenance of the intef- HERB»i*r’ 

' tate's wife whllft he was living, but not for her maintenance fincc PuncwAn^'Vf 
' her hulband’s death } but he is not entitled to cofts of this fuit, Caoftx, / 
tinlels they had been taxed, and afccrtained in the lifc-time of her O’"*****# 
hulband. . * 


Ord a^a'tnjl Blackett. 

i^NE Qf 4 i who was fcifed of an cft.ite worth four hundred pounds 
a-ycar, hatl a natural daughterby Sir Ifulliam Blackett^ to 
..which daughtciiflie dJvifed “ all h.r eftate,” and made her lifter 
\ jMartba Ord cxccutrjx, and appointetThcr to be guardian to the 
infant (a), and died. 

The executrix, purfuant to the will, fued for this eftate, hut 
died fuon aftci the fuic was beguny having iirft aupotiiteU the now 
petitioner Ord executrix, who renewed the fuit, and leeoveredthc 
lands for the infant. 

Buf Str Pf^illiam Jl'ackett removed her from fchool laft Chyiji» 

• mas^ and limt her into the countiy, where (he has been kept ever 
ftnee i for which reafon the pctitionci made application to the com t 
of chancery, complaining, that the infant w'as removed fiom a 
fchool where fhe might have pioper and fuitable education, and 
/ent into the country, where fhe could have none. 

This petition being referred to a master to name a proper 
lchool,and a guardian for this infant, he repotted the petitioner to 
.be a fit guardian, and Cao^/t/^'s fchool a propci fchool for her 
education. 

The petitioner thereftirc peiitloncil, that the child might be de¬ 
livered to her, and lent to the faid Iclioul. 

* The Counfef for J/V William Blackett, the child’s father,and 
•who owns her as his daughter, and who prclerved this eftate for 
be^ againft the hciis at law, confented to fend the child to Mr, 
\€kHoturie*^ fchool, but oppofed the delivery to the petitioner, or 
Ithat fhe ihould have the laying out any money for clother, or other 
liMiCeftaries, for the child, fnc being very poor, and having already 
•p^tended, ^atfho defcfved onchundred and eighty pounds ft r her 
in attending this child; therefore the money to be latd out for 
^g ^jiepflar iea ought rather to be paid to Mr, Cavalue or his vvife 
llblilA^to the petitioner. * 

Court was of opinion, that removing this child ftom 
into the country, to Sir William Blackett’s houfe, could 

Thst a mother cannot appoint a suaniun by will, fee Vaughan, iSou 
JMwanli, 3. Atk. 519. 

neither 
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'^• MFclnatlmas’Tcmi, ii. Geo. i. 
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’./neither be useful or inftru<ni\'e to her, becaiife he was^'a liAgbr, 
man, and kept no p^rlons piop^': U/f l^er cduc.itioh j yet it was ii6t 
iACKSTT* rtafon.ibir *•■> i«‘n!r\ ► p*t fmm h!i» rare,’/ince he owned heir 

to be hih .'hilci {o'l, bur tl.a'. he ihould pav the cofts of the petition** 
er’s app’ncati(^.i lo th" I'i'iir* out of hts own mon;y , for otheirwi'/e'' 
he might remove her from one rch<'<d to anorher, and the colls of 
.. . applying to liiu court would be paid out of tne infant’s eilace. 


(a) Set Pfi’-hw C" "n, i Vezcy, k*.*s’ Cife, 3 Pet» Vms 151. Watll 
158. Mtil.Ifc -v I>- Celli, ft M’f n. 1 St. Pavil, z. Uicwn C. C. 5?3. 

}jarg. Co. Lit ia b ne.'t. i^ii) Hop. 


Cafe 56. 


Smitnf'in a;..i C>:iic-'' -r.v‘v„'? Dndfon. 


Tithes of hay *^1115 was a bill hroi/t^hi 1 tlio p.ii iiiii., vTf. of Gii'^gravtf in', 
«gghttobep..,d I YorUilrc^ .'igaiiiiL the tlrrcm'ml. fri ;t vic^tR, ti. ptuduce an 
in graL cocks reriicr in It? ciillnuy, wjneh lhk,rtb tlie method of payment 

$ C.z.£q.Ab. of tithes in that panlh, wmeh tney luggell to be a modusy V 1 Z». 

for hay the vicar is to nave rV* rinth giafs-cock and three-, 

. .rt *4. half.pLii'-f for < very luilch-cow, and a penny for every Iwarni of 
bet'?, and iixpeiirc for tvery oichard. • 

'T'hc bdl pr.ivcd, that the Court would dirctfl an ifliie ot^trial at 
law to Icttic thi*? ; and I’l-t* forth, that the picdecclTor of the 

dci’cndaiu did, about thirty years finer, alter the payment cf this 
rnadui-, and Cf. 1'un.d at that time with his clerk to taiie tlic fees 
for bui nils, &c. which ices had been p.aid cv’criiiicc. 

'Ph ’ defendant ndnii<s tifere wm<? a ;’W/'r fonie years fince for 
payment of tithes in this p.nifh, and iliai he lias a tenicr in his 
' ciii'loviy t'f "11 tilt titliis ]j. y.iM- to the \icar, and that he had ■ 

been Vvij, n.i'i. 1 li.’u.J'(..i at I .v, vvhen he v’lis v.illmg to take t’lC 
' tiihe.s .ueoid.i"' t-> i'. I I'l. I iii III. ei.Hod_\, fa as he might; 

ii.ivo (litm pe.i(t M,’ ; . .. 1 . to il'e fie;, for Ij'n 1 •! , pianiaoes, 

♦ r iiS 1 '-hiilti:im'.‘- •'«* 1 th"* 1 ^ m n, lie mfii} , that the fanie 

fnoul'i I'l' p.”'j • ■ nil. , , " 1 ill. 1 i; . y i e.p* iii ' picpe. fora modus^ / 

beeaiif*’ t'l :e ' tv* i.it.i.. to ..a. < 1. e-’ v.' iieiH be paid, if the . 

lun”^ ti''w jid* 1 fi.-ii’d I't. dll.'ll ■“‘I, I.1 Ml t 1:1 other cafes 

fit It a 7. juhi fji'oild I't t.i i,j( i‘. 111 *1 titl.e in kind muft biS*^f 
paid ; thf-i'd mo, .is to t'.e bd! is improper, and oiigh|f';' 

to be dtfri ifiio, Ilia e ilio Conn 1 ■!. ni.’.in’jg before thtuito afcc^^.^, 
t.iin (Ii ne.-'h.i of f.is.'i ft't < , a'ld I'n* dsfendant^is in no f4v4^v 
but by (jo'iti'i'f’ie' th: payniuu of the fees as be toupd thcnO'pai^^ 
bcfoie he W.IS - ■■ ‘^Ha 


Til I C' I hi 1 , that the lith'* h.iy miif! ami ought to _ - 
... . . . j... 1 _^c; j, tbc tithes of c.jwr, bees, and ofcbat^Sjj”.'. 
the M' S 'itd I ' tdiff-1 in tlieniani.oi cfp.iyincnt, butonly in.tlUs' 

<•1 * * # f 7 
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Thc][efore . 



't'herefore ItT was ordered^ that they Should attend a* 

MASTER to fettle how far they differ in that matter^ and the confi- OTkaift^ 

deration of cofts (bould be referved until tub master makes his 

report. D.„.c^,y^^ 

' But as to that part of the plaintiff* s demands which the defendant Where die |it« ; 
did not controvert, nor inlilt on anything to the contrary, the pa- ri^hionen ' i 
rifllioners were ordered to pay culls. I»ay tofts, • / " 


Lucas, Executor of Sir Robert Adams, a^a'inft Ad.ims* Cafe jy., 

^T^HIS was a bill brought by the executor of Sir Robert AlawSf The obligor, on 
to have*an<iccoiint of thice hiiiTiiied pounds borrowed of him oT'afl^i^ 

by the defendant for the payoKiit of which faid fuin, with " 

Intereff, the derend.int enttreJ .i b«fi»d to tiie faid Sir Robert ^ 

Adams of the ixnially of four hundred pounds, conditioned for the money tote d(j*\v 
payment of two hundred poiind<;, and .it the lame time gave him I'veierf up ^ 
two notes under his hand ofliity pounds each note, but afterward?, “P™pi'Pi^ -i 

by unfair means, prevailed i>n the ohligec, who was fuperannuated, andneaS" 

and not in his fenfes, to give him (the dclcndant) a releafe of all reiat^ to ' ■ 
' demands on the paymeut of iw^enty pounds, and on pretence of ohiigee j ht^t - -"’"i 

being his near relation. »<'t •’•kif.' i.i: 

• . ■ proved, ho 

The dcfeifdant, by his anftvcr, flys, that he, being ncaily related ordued to aea' ,-'i 
to Sir Robert Adamsy did borrow the money of him .is ini'iitioned count tor dut ;• 
in the bill ; but being poor, he, the obligee, when he was m his *"“‘**"‘* 
perfect fenfes, v/!s. in the yeai 1714, pruinifed ij forgive him this S.C *.Eq 
.,4ebt\ which, in the yc.ir following, i jz. in the year 1715, he did 6- 4Sa* 
accordingly forgive; therefore inlilll, that he is not liable lo '• " * 

account foi it to the pljintilF. 


* 7'hf. Counsel yir/Zt’ admitted, that there was* f 
AN JNCiyisiTioN taken, by which Sir Rohni ylJams w.ts found " “*'* 

to be out of his fi nlcs ; which iiK]uihtjon was taken in the vear 
1720, but goes IK' fanhA back than throe ye.irs, 'viz. to the year 
1717 ; and this debt being difchargc.l in the year 1715, the de¬ 
fendant is willing to try,’whether the obligee was then in his Icnfes, 
or not ? 


The CouNSELyir the plaintiff {,\d\y that if the Court fhould 
; make the Icaft difficulty to decree for the pl.untiff' upon reading 
.his proofs m this caufe, that he would then be willing to try it at 
'law, whether the obligce,vvas m his fenfes at the tune he executed 
^tS releafe ;>but if* upon the proofs jt Ihould appear, that; he was 
j|^at',in his fenfes, then the plaintiff'ought not to be font to a trial of 
matter at law. It is true, the defendant fwcais in his anfwer, 
ItKUt hedid believe that the obligee had not forgot either the bond 
•r tbd notes at the^ime of his fcalmg this releafe, which he obtained 
as hisKieRr relation, but gives no manner of proof how, or how near, 
lie was related, which he ought to have done, becaufe it is the 
prttehded conlideration of this releafe; therefore if that fails (as it 



'•i* * ' *6' '•r-'.w" 

ii.'Gcd. i•■■.'• 




-W'V 'r 

j ‘dc^) Ae reft muft fell of courfc : as where th^.teftat^ devil^'^f 

*j^wT<i» V.'tJijB hundred pounds to T, S. by the n»me of his couiin 77 S: 


'Sib 
’ JteeiBt 

'•; /ADami. 
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'in truth he was not related cu the tellator, in fuch caw tite,leg)^^dii)h 
(hall never have this legacy. ' 

Beddes, there is no manner of proof that aiT}' fuch condderatloii ‘'< 
of nearnels of relation was mentioned at the time the releafe wal 
execi/ted) but that the defendant brought twenty pounds, and told 
the obligee, that he had a bo/id, which he came to pay, and imme* 
diately on payment of the faid money he got lip the bond, and '^ 
obtained this releafe j but after ail, the payment of the faid twen^ ' 
pounds is inconridenc with ihj pretenJed confideration ofneariieu 
of relation, which the defen^lant hath fet forth in his anl'wcr. 

c 

The Court. Here is a bond g..;t by tiie obligor from a weak'/ 
perfon, the obligee, anflcA releafe of ali dei.i2'''ids, upon pretence 
nearnefs of relation, and of being poor ; but neither of thcfecon/ix» 
derations are proved in the came. But it plainly appears, that the 
obligor paid twenty pounsls as a confldeution of this releafe ; and'! 
there being no notice tak.cn af that time of what fuins were due, 
cither on the bond or notes, this focnis to induce a fufpicion, that * 
the payniciit rl that money was the only ronli leration of delivering 
* cium up, and executing this ; and that the obl^ce did ‘ 

not know' at th.st time that anyth'iig more was ^due to him,'' 
being ^cry w'cak and forgetful, and incapable of tranfeifling any ' 
burmel's. 

So IT WAS DECRLEH, that hc (liould account both for tho 
bond and notes. r 


Cox aiis-l Others againjl Collin and OiheySf r, 

SjU sigainfl a •J IIK PLAIN”! IFF, who VMS hcii' at lav/, exhibited a bill fo 
inorti,.i5te, to redeem a laoitjjag'c nia'Jc hy Ins ancellor. 
compel him • 

rtfonvwy «ipoa I'hf ca.sf upon the plradi'igs was thus : One BnUhin haviiig/ 
l>a)isiLnt of occafion for money boirowed it al one /iVy, and to kcuic the ro»!:^ 
pa)mer.t thereof, with nitticit, he nioiigaged ms lands to Bry'fQF',^ 
two thoufand )caic, with A proviso to be void upon payment<f^J| 
the pi nu I pal and nitcieft j and fonn afterw’arJs he died. Ijj 
year 1696, tnc plaints/t and her lilk'j'i who were heirs at law 
the moitgagoi, evhd! ted th/ir bill to icdecm> and the defen^ 
0^0/ w<ia LH.ployed by them to profecj.ite thcfnif j and JFfyk 
inoitg.jgce, in lus .mlwcr »o that bill, lubmitted redeio^l 
upon payn.ent id the principal and intercfl; but Coffin pcililhB^ 


Cafe ^8. 



.•1‘Oinht; made execuloi, and died j and then the now, 
'.ft puichafed it ot tl;< faid (Jrove.^ and by his 
4;t,.-iea*-d the nev/ t-iainiiiis to exhibit a bill to 



\, 'J'he now defendant C^ti^ after he haA^ -,' ’ 

{ij^lJCli;aM<JSit» <wn9f for one hundred pounds, in conlidera- **• 

•iwtt' of fo much money paid to him, afligned part of the eftate to ' cJSJS"?? 

‘ ifiAe ^k* for five hundred years, bcinj^ part of the faid terra of two *«. OTaa^i^i' 
\thoufand years, and afterwards fold the remainder of the terra to 
fViUis, . 


Now the end of tins bill was, thjt the defendant Cfl^/r,»who 
knew the plainti^s’ title, and by unfair and fraudulent means dif- 
iliaded them from purfuing th ur right, and afterwards purchafed 
this mortgage for hiinfelf, may be obliged to re-convey upon pay¬ 
ment of lb much money which he paid for the purchafe. ‘ 

The CouNsfer.yo/- pUttniiffs laid, that there were two things |s''' 

to beconridercdantliis caufe ; Fir«t,^ ^Vhether thisisa redeem- * 

;<p1ble eftate* and, seconoj.y, If fo, then oil what conditions it ihall ^ /' t '} 

. be redeemed ? 'TJ 

J N 

As tOTHT FIRST poivT, It IS plain, that this is a’’redeemable 
eftate } for upon filing the firft bilJj the original mortgagee, 

’ under whom the defendant claims, fubmittcd to a redemption j but 
the defendant Ccffifr, who.was then folicitor for the plaintiffs, diA* 
fuaded then to redeem ; and the other defendant JViHis^ who adfed 
■for Caj^niy threatened to forcplofc the equity of redemption: now 
this Ihews, that he knew it was a redeemable eftate \ therefore the 
' plaintiffs are entitled to redeem. 

As to THE SECOND POINT, Upon what terms the plaintiffs fliall 
•jpedeem, it was infilled, that they (hould tedeem upon payment of 
the principal Aim of one hundred pounds, and intcreft, which faid 
fum of one bundled pounds the defendant CJJin paid to Grove upon 
the purchal'e of this teim; lor as he W'as lolicitct for the plaintiffs, 
be is to be taken as a crullce for them, and therofoic fhould be 
contented to icceivc what he paid lor them, deducting the rent. 


And as for Lake, w'ho took the term of five hundred years of 
Coffin^ this feems to be a truft for him j but if it wa? granted to 
him bonafide^ without any truft, yet he took it with his eyes open, 
and fhall not be in a better condition chan unucr.whom be 

■ cisims. 


« , 

if’ Therefore it was infifted for a decree to redeem. &c. (a), 

V' ’ 

jW V-Eyres, a.Chin. (Jilts, 33, Pjvtll, Coniy. P.cp fc^ Exfon 
d V NarriSj i.Vcni. 'J3 lyo. Crfj’.cw, i. Ven F2c»cr x'. Le* 

ife Vi Bali| a, Vern 84, Willec 1 Ptcr. Wir?. * 

^WiiODirlj 2, Vcni. 498. Cro't v. 
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Cafe 59, 

O NE Ur^jtKS bc’i^^f iV.fcd jri ('< <: f>{ fev’Lial cflatos in Jlfid- L^ndsdevifed ■ 
cVicfcx cillt'/'' y I’l ;'u; )c.’.r 1C74 (icvifcd the wife and , 

lanch 111 i;in,fliofii to Md'y L^yy.vs^ his wife, :»nd to her hw heirs, to be 
■,|ieir& anj aiilgns foi cr, to be i.'ld to pjy hii debts and legacies ment*of'ISi.- 
,'in aid of his perlorwl cllatc. and legacktlit 

But the perfonal cflate btiiui fuiKcicnt to fitii-fy and diTcharre fonai rft 4 te,rtd 

taeii It 1.1 Iff. '1- i*fs ^ _i 



r \ '' wafcbaftii _ 

le was a truftee for that purpole. the v/hoic, 

^ the hc.r Aalt • 

fl' Tif® Court was of opinion, that where lands arc deviled to be ha\c the Isndiii 
llbld iffaid of the perfonJ cflate for payment of debts and legacies, * ttfultinf,- 
; and are not lold, for that the perfoual cllate is fulficicnt ^ ^^ 

to’^^fpIlMgA the wlicle, it is plainly aninplicd trull in the devifec ^*88 


'' i f*'* * 

^ 7 - 2. Vern 247. 2. Cli Cr.f(.i, 115. 1 

i; tW. Did- Chan:er;F’ (3 A. g.) 1 Vcicy, jun 4*^1. 


s.u\ 1J3. 3. Peer. Wins. T1 


f ' , tW 



Buccixr* 

Deyif« jfoid fer 
anderuint/. 


'* 'term/- 1 1. C?ed. i. In 

fi),r flic heir at law, and he is entitled to come into this couttto h^V^' 
a reconveyance, and an account of the 'profits (fl). , ^ jJ'' 


And THE Court being about to malce the decree, it ¥«I8 ( 3 id^ 
that bei c was lilcewife a truft of the perfonal eflate, viz. the tefla* 
tor in ills will declared, that he did not doubt but his wife wodid 
be kind to Ins children. 


But THE Court was of opinion, that thofe words gave a right 
to no child in paiiicul.ir, or a right to any particular part of the 
* E ^^3 ] clUtc, * but th.it the claufc was void for incertainty (A): 


' And ilitTcupon it was decri fd, that the defendant fhould 

make a reconveyance of the real enatc. ^ * 

Ihwhateafeth* Rut then IT WAS iNSifTF.D for tW fl'./;/ 76 «f,rthat the Court 
diici^t an inqniiydf the v.iiueofthe teftaior’s perfonal eftate, 
intoihfpcrfon/l hccaitlc it appealed in the caufe, tiiai there was fix thoufand nine 
eftate of a uf- huiidicd pounds (landing oiir in dtbts .ind legacies ; and that the 
ttior. perfoiKil ellate ainouiited to tou;" tiioufand pounds, and no more, fo 

that if ihe devdee pud the iell of thede'bts and leg.icics out of her 
own tll'e^ls, fhe is intiilcd to be icpaid out of thefe lands devifed 
to her; and there i«a very fliong picfuinption that flie paid to the 
value of tlii'i l.iiul, for tlieie is a legacy of two thoufand founds 
devifed to her, which fhe iiuvei iMifod/becaiifc fhc appKhended the 
cflate w.'S her own, bcir.g di vifi! to her and her heirs ; and there¬ 
fore Ihc deviled it to her li craid hufbarul 2'ntfs for life, which he 
enjoyed tvvcnly-tw’o yeais under that devife, and fhe likewife de¬ 
viled the inheritance in p.ir«.ds to her three fons, viz. to thcplainr 
tiff, and the defendant, and fo another ion flic had by her hufband 
JSux^i^/S’y and the plaintiff, after the death of Kutos the fecond 
huiband, tnU-ied by vutue of th.it devife ; and by his bill he cUims 
under tlie will of Alary Tatesy fo that he admits fhe had a power 
to dcvile, which is enough to afHrm the right of the defendant. 


Executory de- Bcfid-s, there is another thing to be conlidered in this caufe, 
VIZ. A'Jaty Jiup^jinsy the w'uiow of the* icflalor, upon her inter¬ 
marriage with. lati'Sy ick'i ,c«l .1 power to 'difpofc this cflate as fhe 
ftiould clunk fit, lu^twlthllanding her tcncUuic, and after the fold 
maiii.i'^e, flu dcvifcd it to hn bufb.uid JuttS foi life as aforefaid, 
rcniaindv'r jn parcels to her three folia and then hens; “ provided 
“ that if any or ciiher of hei Iona died under twenty years, and 


Set Tt'. ffi) S’/■ m'ln, / 

\\)niic ll.ivvrms, i Hid il C. 
No\\Un T. I. riir C\ L* 4gi. 
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I-* C. 6K Lukiiil'T* 2. Atk 79 

C'alronH.ncotljZ *\tV 438 \V.iI 
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wood -T'. ? Petr AV^mb. 375 
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Iiictuqum V. Obiicji| I. \\ J;. Sz. 


Anil>. I. rj-OWff c. C. 458. Saw-' ' 
wdl V. W..Ue, 1. Biovn C. C. ■144, ' 
Chttty V, r^det, ». Vc7ey, jon. a'yi. ,! 
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c. c. 3S. 7,26. Malim V, Kxigbley,' 
a. Vczcy, jun. Rep. 33-. 

” Without 
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writhouC iflue, that the (hare cf him or them fo dying (heuid go Bueeoct 

to the furvivor or furvif ors.” Now John Buggins^ one of her 
Tons, ^lied under twenty years, and without iflue, lo that the land® ‘^a'***' 
which were devifed to him mulldcrccnd to the plaintiff and the de¬ 
fendant equally j for this being a common contingency, and hav¬ 
ing happened, whether it is by limitation of a uie, or by execu¬ 
tory devife, the remainder over is always good. ' 

The Court was of opinion, th^t this could not be an executory 
devt/ty becaufiT the tedatrix was ^.ft-mc covert. 

But the defendant'*- Counfel prefling for an inquiry into the va¬ 
lue of the pcrfonal cit^ oC^the tellator Bugginsy though it icemed 
hard togrant«it afteryuch a^ength of time, * unlefs there w'as a I24 ] 

very great furglus , yet an account was dircJtcJ to bo taken thereof, 
and that all the deed^ and wi itings coiilcrning this cflate fliould be 
brought before THEMASihii, and the confide-arlon of this re¬ 
mainder over (hculd be rcli;i ved until the account of the pcrfonal 
eitate was taken ; and tlwn it woiilJ ippear whet right the tefta- 
tiix had to devife all or any patt, *and what part of this cifate. 


Sir John Fryar \'c*'fion. Cafe 60. 

r I PON MOTION for A je^jiiejlration of the dcfendant'i cflatc The court of 
in Irclaiuiy for a contempt to this couit; chanteryw*l/ni»t 

fr^int a fcfuejha* 

'pHE Master of the Rolls was ot opinion, that fach fc- nsrnf lands ia 
queffration could not be granted, or at le ilt that he w'ould be well 
“advifed before he would grant it , for ih.it thepioccfs of this court s. c.CrfesinC. 
could not affedt any lands m heland. 'I'hc piachcc iiifuch cafes j. 
being to make aliulavit, that the pcifon iKuiJing in contempt is ^ C.2. Peer, 
herein England^ and being .atcei wards taken upon procefs, the ^q*^*£* 
Court will oblige him lo give bail to abide .and perform ihcir y',’’ 

dftiee. 1 Vem 135. 

• • 421. 2 Com. D,g “ Cliani.ery” (3 X.}. 

Whliccliurcli Wliiiceluirch. Cafe 6f. 

Before the Loidi Commlffioneti Raymond and CJilijert. 

|"\NE IVhitechiiTih-iih'^ anceftor of thcplanitiff, had a mortgage The mortgagee 
for five hundred years of the lands row 111 qucffion, and look had a term for 
another term for jrwo ^houfand ye.ii s of the fame land, to com- 
mcncc aftor thd expiration or determin.'.iion of the firft term; and wrn^ 

to avoid a merg'n thereof, he got it conveyed to another p'-rfon in ihp fame 
for looa years in the n.'imc of a thinl peifon, to commence a^tcr the d* i« rniiPauon of Che Aril tem^ 
lA truft for himfelf ; and Aicorwarda he purclufcd ihc lec ficrpL’ jn hi:^ own name, and clicn he dc^ 
Vifed the faid lands t o 7 :^ f 7 . for hie, rci7]aindi.Tin L-iJ, i^;c. 1 hu will wa^ void fo as to pafs the lands^ 

becaufc not attefted by ttiree wicntlTLS; but it was inhited that jC was good to pafs the term of icod 
years as a term in gioL, uod ftpaiatrd from the inhcrit.mcc ; but di.rccJ that it wab a term which 
attended the inheritance by iniphcacion ot law , frx it I» not cxpref^ly devded tor that pufpofe, aii4 
there is no app.u'enc mtcnuoii, that the teft^cordclij^ncd Co paf> ir as af..par«ite incrrtfi^-^S.C. Rep. 
Eq i68. S, C. 2 Prer. Wms. 236. S C 2. £q. Ab. 763. S.C r SCia 619. a. Wil Rrp. 
x>l 60. OUh. £q Pfp i68. a Com. Dig Chancery" (3. A.S}, 

■ VoL. IX. K trail 
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truft for the moit^agce j and afterwards he purchafed the inheri.* 
tance in his f wji narre, and it was cortveyed to him accordingly, 
fo that he h.id the Ic^al clhitc of that term ot five hundred years, 
whicli flood immersed by roafon of the intermediate term, toge¬ 
ther whth the iid'cntarcc in hiinfcir. 

* AiK’i war N bv vvi!! hf* di vif-d the fin'd lands to the defendant 
ir'i'it i /> hir lih', re n-.inder to his fi.fl, and every other fon 
and fons in t.’il mal , an I made T. S. his executor^ and died. 

Now this vVill \/as not c-.'eein^d accoiding to the ftatnte; for 
thcifgh It ^va^ .il' ri thj ta’^ t n’s hand wt.ting, and figned by him, 
vet ,t ’‘•.as I.or atteded by iiirec r»-Ci'iiied.b)' the fta- 

tiite ; blit the exccato. I, .vii’i all. i :edi to ’ ^ icy, the defendant 

Av.iS, as he 'niiiti-d, exj-dof ti'c nc tins term of 

hundix‘’d ve.irs. 

llowev* ire being nof eocd to pMs the inher\i.-ncc, the 

’‘•■I'd 1 if i* law to 1.1'.’ii H.xior, » \hibiijd his bill .'gainflthc 

«U\ihr I’lu; . ill tlic t M e'it''.R, xifid linif the Irullce of the 
teiivi oi tv t loJl.nnl )* ..is., locoinpc’ tin rn to aliign 't'Oth the laid 
trrms to I t'l.rd pi rloM in tri’ll, to ito n.i and protect the inhc- 
iit.iiice f.T nnn, th.it iS- ;u^ the ojiiy uJj ot lucii term:* for years, as 

he infilit-d. • 

■ 

1 1 V ‘j AVi.tn n ^ • //' I that the ptincipal point to 
b.* i onheered in tixi ■ .It,;' 'vl t • l^'^e the tcitatcT IkuI in him at 
the lime he ni.id'; this '.vill, .iiul to jciigc rightly of that matter, 
fome eondd'i.ition irii - h.-.d both of the principles of law ard 
f ti'iily- Now .1 te. m .it nil rl'e inheritance, is in equity to be 

i i iifidercd C’l no other c'«. tln.n to piote^l the inhei itance, though at 
i,ivv It IS a i‘ pa. .‘tc intenzh ; end if it only to protect the inherit- 
'U e, then ilie tclKilf.' had no oiht r ( Hate wlicn he made his will, 
but an inheritance winch he h.nd vinefi} in contempl.ition, and in¬ 
tended to pafs ill th it time. Il i^ trot, if tlurc had been any ex- 
j refs di claratiori of the teft.it«a's inte..tic.*i in this wmU to pafs the 
teim cxclufive of tlie mherit.ince, tlaie it might pais; but it 
[dainlv .ippears he inten-’ed only to p.ifs th-' inhei itai'cc, and there 
IS IK tiling in the will which iKCefi.nily implies a fepaiatc devife of 
this leini. It was fiui, that wiieic a m n is Iv ifed of an inheritance, 
•ind li.is an unmergeo tciin in not'on of l.iw, and he deviles the inhe^- 
iitance, the dcvilce may in this criui t compel the executor to coii- 
vej the ti I in to a irafiee to atitiul and piotcct the inheritance, 
bccaufe the leri.i is in the e <c. utor, upon \hat ttufl'only ; and it 
vciyv.ro 'g to affi.ni, thatwh'H he inhctil.nK’e doth not pafs, 
ih.’t the heir at l.-w cannot compel Inch t.vecutor to alfign the * 
trim. It was n.fol'. ed in the cafe of tin CiCilitots of the Earl of 
Fcfuh'.h by fimph t< ntraiil, that tt.< \ fh<mld be paid out cf an 
iinmi rged ii.itn he bad III him, becauic Inch teitv was a chattel 
^ liable t'j rh( n dein '."ds ; hut if the te':n !u''d bccJii in a frufleefor 
t! t Eah\ It l:ad bten o.lici o'-. So m the piincipal cafe, though 
the will IS not fiifhcienl ii» p ifi the inlicricance, bccaufe it wants 
that iccpiijstc which the flaiutc diiccts; yet it is fuilicicnt to pafs 

this 
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this term to the defendant who having the legal eftate therein, 
this Court will not intcrpofe, and take it fiom him in favour of the 
heir, who is a volunteer; for it Is a rule in equity never to inter- 
pofe in favour of one volunteer to the prejudiee of another, but to 
let him who hath the law on his fide take advantage thereof, 
ef^iecially where the intered of a purcha(v‘r for a valuable confider- 
ation doth not intcrpofc ; fo that upon the whole it was inflflcd, 
that this unfiierged term in the fame pcrfin is to all intents as a 
term in grofs, and lhall pafi> by this will us a chattel intereff. 

Gilbert, Baron^ was of opinion, that this was a term attend¬ 
ing the inheritance, an/bto^piotect the fame fioin mtennediatc in¬ 
cumbrance's, ^nd that/ii uiirii^rgui term in the fame perfun is in 
him in nature t'f a traftec to attend the inlientance; and that it 
would bg very*dangerous to all the inheiytances in £ng!und^i{\xn~ 
merged terms fhould be taken to be terms in :itols in the owners 
of the inheritances, and paf, as luch. Now in the principal cafe, 
if this fhould be contfrued asa term m gi ol's, then it is I'udi a chattel 
intcrefl as may pafs by this will, though all the folemiiitics required 
by the feature aie not obfeived, but if it is a term annexed unto^ 
and attending the inheritance, it cannot paf, by thi^ will in any 
other manner th.in tlie inheritance would pa<> Now it has been 
alluwicd at the l)ai,tliat the term for two ihoufand years is annexed 
to the inhcticance, but the term for five IninJied ycats is not, but 
no reafon was given why theie ihouldbe fuch adiderence between 
thefe two terms, that one fhould, and the tither fliouM not attend 
the inheritance : and ceilaiiily it can never be faid wi'h any colour 
Sof reafon, tliat w’here a mortgage.* qf a teim of yeais purclufetli 
the inhciitance, that fuch ti.im when in himfoU, and uiuncrged, 
ihall go and delccud in mother couile ditleiant fiom the iniicnt- 
ance ; for it is the cunilant and uniform conibii-iion »n this cc-art, 
that fuch a term lhall beanneved uato, and protect the inlieiuaiioe, 
and attend thf fame; and it would be a danger.iua coiiitruchun in 
equity lo make the inhcrritance and the teiii. foparate and diibni!^ 
ellates in onepeifon. 

* Raymond, tJie other Comr^Ufiof^erj differed a little. He 
was of opinion, that where tlie telcator cxpiilsly deviles inch a 
term, or wlieie it corner to an executoi by nuplicatioii, asa chattel 
intereit, viz. by a devile of all Ins chattels; or where it veils m 
an adminiihator generally, without making any will, in fuch cafes 
the heir at law would be proper to apply to tins court to have the 
term affigned to arfothcr to attend and piotedl the inheritance ; but 
that flnce it is agreed on all hands tnat this term p.ilfeth lit law, it 
isaqueflion, Whether this Court can take it Irom him to whom ic 
js devifod, in favour of the heir at law, wno'is a volunteVi as well 
as thedevifco ? it is true, w’herc a term is exprelsly iimitc J to at¬ 
tend the inheritance, theie, though tiie tellator hkewii'e txpicPjly 
devifech it to anuthei,- it will not pafs; but where it attends the 
inheritance only by conllruition or operation of law, or in an 
equitable notion, as a teim bought in and afligned by creditors, or 
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tcrips raifed for children’s portions, or for other particular purpoies; 
there, if the teftator exprcfsly devifcth ifuch ternfis, they will pafs. 
But where a man hath a term for years, which by intendment of 
law only attends the inheiitancc, certainly he hath a power to 
fever fuch a term from the inheritance; and if he Aiould aflign it 
to one man and mortgage the inheritance to another, in fuch caic 
(he term (hall not attend the inheritance, but it becomes a term 
in grofs ; and why fhould not a man have the like power to do 
the fame thing by will, if he thinks fit ? * 

But there is this farther to be confidered in the principal cafe, that 
as in this will there is no apparent int^i!f.m, that the teftator de- 
ligned to p.ifs this term as a fepjtrat^ntere^from the fiiheritance, 
though there arc fulKcicnt words to pafs if iff general; then, whe¬ 
ther fuch general words (h&ll, after tlie death of the teftator, fever 
this term from the inheritance, which attended and protciSlcd it in 
notion of equity, before fuch dcvife was made. 

But this point was not dcbatc^I: 

For IT WAS DECRFED, that thc term did not pafs by this de- 
vife, which plainly appeared to be of the inheritance only, with¬ 
out any intent to pafs thc one exclufive of thc other; therefore 
thc Court was clear in opinion, that thc term (hould not be lever¬ 
ed from the inheiitancc, and pais to the dcvifcc by the general 
words of this will j though there were fufficient words to pafs it, 
if it had been a term in grofs, and that the executor of this will 
* r ^ ^ truftee for the heir at law, and hisafient to the legacy was 

^ " of no effect, but that thc term was ftill in him to perform the truft^ 

which he was obliged to execute. 

A t!«,r-s fir 7 'hen another i^vEs nos was made, and ftrongly infifted on 
eonfinning or Jjy xiIE ATTORNEY GENERAL, ViZ, 1 hat ihc (levifee being an 
avoiding a will, the Jccrce (hould not be final on him, but that he might 

i* he'r'*or dc! Icavc to (hew caiifc againft it within fix months (a) after he 
vifce, is. final, camc of agc. 


^ eauacM 
mgamft 
Wmfr.- 
•HURCK. 


a. Vezey, 13 £ut THE CouRT was clcar In opinion, 'that the decree (hould 
2 . Brown c. c. he final, for that in cafes oftrults infants arc always bound by de- 
a Com Die of this couit, and lb they are where the will of thcanceftoris 

Clkincer>''’ coiitcfted; and it is either fet afide or confirmed inequity after 
(^. R. 3) trial of an iffue d>fmfavit vel nan^ or where it is otherwiie (et afide 
f onibl. £q. 75. without a trial at law ; and there is fcarce any cafe where an in¬ 
fant has tune to (hew caute againft a decr^, but where it is necef* 
fary for him to join in a conveyance in order to complete the 
efiate, and where fuch conveyance is of the inheritance, as in de¬ 
creed of fcreclufure of mortgagors, &c. (^). 


(a) Scf Mr'Ihck Gfilton, 3 Frtr. Coo*/ v Piirfons, 2. Vern. 429* Brook 
352 V iictc-furd, 2. Peer. Wim. 5*8. Crc« 

{6) Lootin'. I VcT £c>ry v, floltrwonhf 3 . Atk* 6i6» 

Reeves 
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Reeve* a^ahij} Reeves. Cife 61^ 

^T^HE ifather of the plaintifF and the defendant, in confideration By marriage-v 
of his marriage with their mother, and of a portion in money, 
did, in the year 1073, article to fettle his eftate to the ufe o’f him- • 

felf for lifi’, then to his intended wife for life, then upon truftces proylfo, thattht 
to preferve contingent remainders, then to the hrfl foil of that father might feU 
marriage, and to all and eveiy other the fons, &c. in tail male, **“ **"‘*‘ 
with fevcral remaindcis over, with power to make a jointure fo ^an^*** 
any other wife of a thoufand pounds a-year ; and a provifo, that it purchafe other 
fhould be lawful for him, by and with the confent of the trudees, lands, and fettle 
to fell the eftate, and yim Vl’^^money arifing by fuch falc to pur- them to the like 
chafe other l.iftds, ant/to fettle tfie fame to the like ufes as in the P“'* 

£.id deed dated m the year 1673. 

.Afterwards the father fold the land?, and with the money pur- "o 
chafed other lands now in queftion, jnd in the )car 1692, he fet- y^t held good! 
tied the new purchafed lands, by and witii tin; conlent of the truf-„ r r ai» 
tees in the firft fettlement, to thtf ufe of himfelf for life, remainder ^ ** 
to the defendant foi life (who by the firft fettlumenthad an eftate- Poft 165. 
tail), rcniaindcr to tiiilH-cs to pielerve contingent remainders j Cal.s r.T.zo, 
then to his* firft and every othei fon in tail male, with fevcral re- • f 120 J 
inainders over, with a pow^ei to ni ike a jointure to any woman fi® j, ^ ^ 
fiiould marry, of the yearly value of fix huiidied pounds, and foon , [>e^r Wnn 
after the father died. c^z. 


Then the defendant, who was his eldcft fon, in confideration of ’ ^om ^Dig. 
• his marriage, and of a marriagL'-portioii, by deni d.ited 1698, con-.« cinnccriy** 
veyed the new purchafed lands to trullccs to the ufe of himtelf for (3 7 . n.) 
life, then to his intended wife for life, then to tiuilces to preferve (3 )• 

contingent remaindeis, then to his fit ft and every other fun 111 
tail male, with fevei.il remainders over. 


The defendant, Hjomas Reevts-^ having only a daughter, and 
no ifTutf male by his faid marriage, would now fell thefe lands, al¬ 
ledging, that the remainders limited to the iftue male were volun¬ 
tary, not being within the cunfidciatioii 0/ liie fetilement made 
by him in the year 1698. 

Therefore this bill was exhibited by the next in remainder to 
obftru£l the fale, and to oblige the truftees to enter to preferve the 
contingent remainders \ and that the deeds and evidinccs may be 
brought into court to know how the title Hands ; he fuggefting, 
that by tfip marriage articles of their father, dated in the year 167'j, 
he covenanted to ^tile his eftate as aforefiud, but with a provifo 
to fell the fame by and with the confent of the truftees, and to pur¬ 
chafe other lands, and to fettle them upon the fame ufes as in the 
firft fettleinent, &c. 

And it. was argued ^or the defendant^ that the fettiementin 
1673, made upon the mairiage of tne father, both of the plaintiff 
ana defendant, though mentioned to be by at tides only, was and 
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is a ^ood fettlement by way of covenant^^tn jland fetfed } and that 
the defendant is bv the exprefs words of that fettlement made te¬ 
nant in tail of th-' lands fold; and the provifo being to fettle the 
new purchaftd lands to the fame ufes as in the firft fettlement, it 
was not in the power of his father to make him tenant for life by 
any other fettlement whatfoever, fo that h'l mud ftill remain tenant 
in tail of the new purrhjfcd lands; and that fettlement made by 
his father in the year 1692, when hepiirchafed thofe lands, as far 
as it crofles the limitations in the firft fettlement, fs entirely void, 
being voluntary; fo tliat the fettlement made by the defendant, in 
the year 1698, upon his marriage, is good ; and fuch of the lands 
which arc nt t contained in that f^.'>'.^uncVt the defendant may 
/ell, and the plamtifF hath no right' to con^^'ft che'falc even of 
[130] * tliofe lands, he being no j,vays within ti.c eonfidcration of that 
fettlement. * '* 


On tite other side it was infeed for the plaintiff, that this 
f*tfh-ment made by the father, 1:1 the year 1692, of the new pur- 
caafvd land^, appears on the very'face of it to be made 111 confi- 
deration of the fettlement made by him in the year 167^, which 
thraijh menrioned to bj* by ariiclcs, yet ftinMly fpeiking thole ar¬ 
ticles amounted ro n cow'nunt to jlniul and the fettle- 

incnt made in 1692 bemt: n execution of tliat covenant, and ac- 
quiefccd iin Jcr ever fmec it was mide, muft now be taken as a full 
and entire exci'iitionol that covenant: . ud though the father could 
not be compelled by i court of equity to make the defendant te¬ 
nant for life. Who by the lull fettlem^'iit was tenant in tail , yet 
the father hating of his own accoiJ, and wrh the confent of the 
truftces, made tins fettlement, and noobjcdtion made to it during 
his life, the defendant (hall not be admitted to fay it is not good. 
It not conefponding with the pioviio in the firft fettlement. This 
is not like tlie cafe of IVak^iy v. If’.d-l/, where the father, on 
his intermarriage, &c aitirlerl to convey his ellatc to the ufc of 
himfelfand his wif? for life, remainder to*t!ie heirs of thfeir two 
bodies ; and afterwards he had ifluc a fon, who coming of age, the 
f.ticr by his laft w'li), which he mentioneij to be in execution of 
the articles, devifed theefiate to his fm Icn life, remainder to his 
firft and every other fon, &c in tail ni de, with I'everal remainders 
over, and afterward' *>ic fon brought In'- bill in tins court to be re¬ 
lieved agaiiift this d'-vifc, it not correfponding with the articles: 
and the Court decland, that though by the equity of the articles 
the fon ihould be tenant in tail, and if he had iued in this court to 
compel the father to an execution if tlie f.nd ai tides, the Court 
would have decreed an eftatc-tail to him ; yet if the father, by the 
conftnt and approbation of the truftces, hid made fuch a fettle- 
menr, tins Court wolU nev'«. fet it aiide. But m that Cafe the 
father had done it by his laft wiil, without the confent of the truftces 
.and withoji the confent of the fon, W'bo was then of age; and by 
^at means the fon har/ing no powci to make a jointure, or any 

charge 
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charge on the lands to make provifion for younger childsen, that 
devife was fet afidc. But in the principal cafe, the fcttlement lu 
1692 was made by the confent of the triiftces in the firft fettiu- 
ment, which ♦ is therefore good, and a full execution of the cove¬ 
nant in that fettlement. And fo is Matthews*s Cafe^ who by 
his father’s marriage articles was made ternnt in tail} but fome 
time afterwards the fatlier made a feitlein'-nt by which Matthews 
was made tenant for life, with a power to frttle a jointure of fix 
hundred pounds^a year on any woman he ihoulil marry ; and being 
about to marry, it w.^ the opii.ion of f vera! e.ninent lawyers he 
could make no greater jointiiie, for though lie was ten.i'it in fail 
by the articles, and jf r?‘i^"i|^theie, he might have m.ule what 
jointure he tlnnight iy*', \(;t bamj fc'iapt fo: Iih. hy a fubfequent 
fettlentent v.ii ywu fi am the irtn Ie‘., he roul i not iiiake tiie jointure 
beyond ffl: h 11 lulled pounds a yea* , ,111J nh^:. np jii ji applied to 
the parliament, and obtained an ael: to make the joinlurj a 
thoulaiiJ pounds a-ytai, but that his ofl.it’ in pulljlhon, and dl 
the lemaindeis ovei, (huulJ coiuinu. as h^luie. 

Next THE Co L /''■• th,' Cited the c.ife of Dutfo't 

v. Mu/hvrs (a) in this conn, winch wes thus, IJy the mai- 
jlage-.irficL's, tlie wo 's illaie was to be fetded on ih* hufiiand 
and wife, and on the hens o' iheir two l)(uiic‘ to he begotten; 
an<f afterwaf is it was fettled to tiv nfe of lire hnfb'iid and wife 
dining their liv'fs, icinaindei to the firll and every otiiei foiiofthe 
hulb.ind in tail pude, umainder to the hens ut the Inuly of the 
wife; they had no fon, aiul but one elaughter ; the hiilbaiid died, 
.ti)d his v/idow' ina’iled eg.iiii, and f^hcij ihe' hufl^and and wde*joined 
lit a fine, and fettled tliC «li ite to otlii i ufii; tb.eu upon the dangli - 
ter exhibited hei b.ib, and |ir.iyed lelief on lire .niiek*, b^canlL by 
ific equity ihercoi llie hulbend and wife ought to be but tenants 
foi;lile, and the fiibfe({ueiiL fettleiiKiiL eould not enlaigc titc eliate 
of the wife to .«ii cfiaic-iail gcneial, t'/... lo hci and the heirs of 
hqy body-: but fae had mio ichef, tlic L:rd Uatutiji Cowpeh, 
declaimg he could not relieve agamit the fettlement; though if it 
lefled on the ai tides, without any fettlement made, he would have 
decreed, that the articles fliould be cairicd into execution. 

Tt was fat ther iaftfed for the phtvstiff, that he was proper in 
^his application, and had leafon to pi ay ihe aid of tins couit n and 
for that purpofe a cafe was cited between 6hr lliJiaul Mead and 
the Lord Ketry, which wis thus, viz.. T’lie late Lotd Kitty, in 
confidcration of a V.iarriage and a martiage-poition, fettled Ins 
eflate to the ufe of hmiklf fur hfe, then to trullees to preferve coin 
tiiigent remainders, * then to h'S firft and every other fon in tail 
male, &c. and before he had .iny ilTue, he boi rowed ntoney of the 
plaintiff, and for fccuiiiig the repayment theicof with nitereft, he 

(n) Eq /\br. -93. pi. 4 Glib. Lq Rep, nj. 
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levied a fine, &c. And upon a fpecial verdict found in thecaufi;, 
the queftion wa^, if the chare;c was goed againfi the prefent lord, 
for th^t on his father's levying the fine, the truftccs did not enter 
to preferve the contingent remainders; fo that it is very proper 
that the plaintiff in the principal cafe (houlJ come into this court 
to compel the trufices to en^er, in order to preferve the contin¬ 
gent remainders, efpccjally fince the plaintiff is a purchafer under 
the fcttlcment made in the year,!692, for that his father, who made 
that fottlument, had thereby abiidged his power of charging the 
ellate with a thoufand pounds a-ycar, which by the fettlement made 
in the year 1673 he had power to do. 

The Court. Eveiy rcmaiijde&»frtanlT[\is a right to< come into 
this court, and pray the aid thereof to comnV perfohs to bring in 
the deeds and evidences renting to the cifatc , huf this is a bill 
of the firfl- imprefiion as to the prayer for the truftci.'* to enter to 
preferve contingent remainders, for their title is merely at law; 
iicithci doth it appear in thecaufe, that the tiuftces refufed to enter. 
Now if this calc is confidered upon the d.'cd made in the year 1673, 
tile defendant is tenant in tail of the lands thereby fettled; but the 
deed made 1692 of the new purchafed lands was intended to be a 
family fettlement, and a tnll execution ol the covenant in the deed 
made 1673, by which deed the defendant being made tenant for 
life, he fliall not be at liberty to incumber any part of the lands 
thereby fettled by hi-> fatiici; ihcrcfoic t!ie decree was for the 
plaintifi'. 

And in pronouncing this decree thr J^ord Chancellor 
I'aid, that where a fettlement ic made by the father, or other linea) * 
ancefior, in confidcration of the marriage of his foil, in fuch cafe 
all til' remainders limited to his children and their poflerity are 
witiiin the confideration of that fettlement; but when it is made by 
a brother or any other collateral anccltor on his intermarriage, 
there, after the limitations to his own liltie, all the remainders limit¬ 
ed to hi^ collateral kindred arc voluntaiy, itnd not within the con* 
fideration of the niainage-fettlcmcnt. 


Southwell aoatufl Lord Limciick. 


T’HIS was a bill to redeem a mortgage made in the year 1636 } 
and upon a motion for publication of the (Icpoficions, 


The question was, Whether a dcpoTition^taken tie bene ejft 
on a commiflion formeily ifTued to examine witneiles,'^and taken 
before the defendant had anfwered, or Iflue joined in that caufe, 
fhouM be how read at the hearing of this caufe ? and according to 
the refoiution in Brown s Cafe (a) it ought not. I'he cafe was 
thus: Upon a bill in the excheqiter to preferve the teftimbny 
of witnciTcs, one T. S. being a witnefs, and fick, was upon hearing 


(m) Hard. 315. 


of 
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of Counfel on both Ades, and by order of Court, examined Je hene 
ijfe on part of the defcnd«it. Afterwards on the twenty-eighth 
of NQVtmber^ the anfwer came in, and the witnefs died on the 
eighteenth of December following; and by the opinion of all the 
Judges, it was held, that his depoAtion could not be read in evi¬ 
dence at a trial in law, in ejedfment, becaufe it was taken before 
iAue joined, and he lived long enough after the anfwer came in to 
be examined in chief. Where there is no Jofdult in the defendant, 
a depoAtion taken de bene effe on behalf of the plaintift', and the 
witnefs dying foon after fuch depoAtion taken, it lhall not be read; 
but in the principal cafe that rcafon fails, for the plaintiA" was kept 
out of the anfwer by the '’w-C^ndant for above two years by privilege 
of pailiamcnt, and othe^ delays ^ and the commiAion to examine in 
chief was taken out in July lail \ and by affidavits made in this caufe 
itappears^hat this witnefs, who was exanliged de heneejje^viz% on the 
Afteenth day oi'June (before the fuingoutany commiffion) ftruck 
blind, and loft the ufe of her mcmoiy, and foon after died: but if 
ihe had lived, (he could not have been examined, for the reafon 
before mentioned; the: efore is this delay was occafioiied by the 
defendant, it was inAftcd, that this depofition taken de bene ejfe 
might be read at the hcarjing this caufe, and puhlifhcd with the reft 
of the depoAtioiis. 

It was »aid on the other fldiy and admitted to be true, that the defen- 
where the delay is made by a defendant, fo that a witnefs cannot be 
examined in chiefi he either lofing Ins memory, or dying befoie he 
can be examined in chief; in fuch cafe, ^ his depoiitions taken de ^[134] 
bene •ffe may be read: but if the delay is on both Ades, they (hall 
never be read agaiiift the defendant, becaufc he lofes the bcneAt of 
crofs-examining the witncA'es. Now in this cafe there was a 
greater delay made by the plaintiff than by the defendant, for the 
bill was Aled againft him whilft he was in Italy and Spanij on his 
travels, and as foon as he returned in December^ he put in his 
anfwer, vyhich vas Aled the tenth of Fehruaty following; and from 
that time to the twenty-eighth of April, which Is about eight 
weeks, the plaintiff did. not think At to reply; but as foon as his 
replication came in, the defendant rejoined, and on tne lecond of 
June gave commiflioncrs names to the clerk of the other fide; 
but the plaintiff did not join in commiffion till the twenty-eighth 
day of the fame month, fo that the greateft delay was on his Adc. 

So where the mother was examined dc hene ejje, and lived eight 
months after, in which tiqne (he might have been examined in chief, 
but file die4 without being examined, it was held, that hpr depo- 
Ations de bene e£e fhould not be read in evidence. 

At the fame time it was moved, that the publication of depoA- 
tions in perpetuam rei memoriam might pafs, and they might be read 
on the hearuig this caufe, the witneAes being Alice dead. 

The Court. It is the work of another day, to determine 
whether thofe dcpqAtions may be read in evidence or not. 

'J hcrefore 
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I 

SavTHwztL Therefore no opinion was given as to that matter: 

* 

\fintt But IT WAS uRDFR^D that publication (hould pafs, and that if 

Limkiick. the plaintiff thought fit, he might make this objc^ion in proper 
time. 

f In Hiltify Term, iri the fecond year of Gtorge ike Seeortdy this 
cafe was folcnin'y argued before Lord King, Lord Chancellory 
affified bv Lord Raymond,- Chv'f 'JuJf^ee of the king’s bench, 
and Sir Roder r Eyrf, ICnf. Chefyu/iice of thcrcommon picas 3 
and it appearing in the caufe, that the defendanthad kept the coni<« 
pliinant out of an ai.fwcr, and that the procefs of contempt were 
all run out againff him before he ^ifiCercdi 

The Court and Tudgfs were unani i-■''ifiy of opinion, that 
the depoJitions taken dr ejl on the comniuiion'formtj'ly iffucd 
to examine witnefle'-, and which were taken before il.e defendant 
hadanfwer''d, {h''uld now be read and given m evidence,tliough the 
defendant loft the benefit of c/ufs-cxamining- 
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EASTER TERM, 

The Eleveiith of George the Firft, 

I N 

The Year 

1724, 

I N 

The Court ofr Clunceiy, 

. I N 

Irclaiid. 

Won’, Lo/W Chancellor. 


* Morgan ry^ahj/t Dillon. 


•[ 

Cafe 64. 


U 


PON A PETITION to have the three children oi Sir Arthur The hufband 
^hean removed fiom the dcfLiuljnt Dillon^ and to he de- dt-vifed his real 
livcred to the phiintift', 01 to fonic other perl’on whom the t® We 

Court ftould^ppo,,,./- 


The case was thus : —Sir Arthur being feifed of a con- * 

Uderable real eftate, and being likcwiCe poHcfleJ of a great peifonal vJtd it w his 

eftate, married the plaintiff Morgan'^ daughter, by whom he had wife, if his three 

ifTue three children ^ and being advanced in years, and his wife a children fhould 

young woman, he dfvifed'his real eilatc to his three daughters, and without if- 

their heirs, and by his will appointed his wife to be then girardian ; 

and he devifed a hundred pounds a-ycar to each of them duiing to hi. ihiidreii, 

their infancy, for their maintenance ; and two parts of all* his per- <ind died; the 

fonal eftate to his faid three children, and the third part to his wife, mamed again \ 

About three hours before his death, the faid Sir At tkur 

made a codicil by which he confirmed his will, but devifed his real i^rby^thcConiT 

eftate over to his wife, in cafe his three children fhould die with- _ - „ * 

’ S. C is.Vincr, 

Ab. 43Z. S. C z tfj Ab <^53 4S7. Su C. 3. Bio. P. C 341. z. Coni. Dig “Chancery’(3 0 > 3). 
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out ifluc of their bodies,^nd foon after died; and about ftx naonths} 
after his death his widow married the defendant Dillon, 

In the argunftent of this cafe there were two points very well 
debated, which chough in Ireland^ yet feem very ufcful to explain 
the law concerning guardians. 

* First, Whether this lady, who was a tcHamcntary guar* 
dian, was removable by the X^ord Chancellor. 

Secondly, Whether her marriage with the defendant Dillon 
is fuch an adV as will amount to a breach of that truft repofed 
in her by the teftator, fo as to renderJ^r incapable of fucli trull, 
and to be removed by this Couxt account of the marriage, and 
the remainder limited to her in fee on the ith of the three chil¬ 
dren without liFue. r 

• ^ 

As to THE FIRST POINT, 

It was argued for the plaintlff'^iih^X. this lady heing to enjoy 
the eftate on the death of tlicfr clnldren without ifl'ue, it would 
be dangerous to coiitiiiiic her in the gu.irdianfliip, efpecially Hncc 
llic is married to a young gentleman, who in her right will be 
guardian to them, and whole chililren by her will be entitled to 
inherit this icmaindcr, therefore it is certainly in the power of 
this Court to remove a tcAamentary 'guardian in cafca of fuch un- 
forefeen accidciiis. 'I he civil law, which the tedatoc underllood 
very well, ought ti'bc tlie rule in this cafe : now, by that law, if 
t!ie mother of infants marry a fLCond hufband, the education ot 
her children may be taken fiom her (a). 

It was abc;ued /or the defendant^ that this lady being a tef- 
tamentary guaidian, according to the llatute I2. Car. 2 . c. 24. 
by which it is enafled, “ that the parent of a child under age, and 
“ not manied, may by deed or ivill difpofe the cuUody of fuch 
child, for and during fuch time as the child (hall remain an in- 
“ faiit, or for any lefllr time, to any perfon other than a popifhre-i 
cufaiit i and that fuch dilp htioii fhall be good againfl any per* 
“ fon claiming the culh/oy of the child as guardian in focage, or 
otherwiie; and that the perfon to whom it is difpofcd may main- 
“ tain an action of ravifhmcntof ward or trcfpafs, againfl any other 
“ who fliall wrongfully take awa) or detain fuch child, for the rc- 
“ coveiy of the child, and (hall recover damages for the ufe of 
the child. And the pci fon to whom it isdiipofcd (hall and may 
take into his cuftody the profits of all the iidant’s lands, and the 
management of his pcifonal edate till his age of twenty-one 
** ycais, or any lefler time, according to fuch difpofition, and may 
bring adlionsin relation thereunto, as by law a guardian Incom- 
“ mon (beage might do.” I'hat this Court could not remove fuch 
guardian, unJefs guilty of fome mifdemeanor, which might render 
her incapable * of performing the truft repofed in her: and as to 

(4) I. Doinat, 270. 


the 
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the obje£l‘on, that her fecopd marriage will make her incapable, it Moiaam 
ia probable it may be fo by the civil law, which will not hold in 
this cafe, bccaufe this lady was appointed guardian by the will of 
the lather of thefe children, and by virtue of a ftatute which gave 
him power fo to do; and the teftator, at the time of making his 
will, faw all the inconveniencies which are now fuggefted in be¬ 
half of the plaintiir} for he mull necclTarily prefumc this guardian, 
being very young, would marry again ; nor can the prefumptions 
of ill-nature, ondellroying the infants, be applied to a mother, as 
they might to another who is next of kin, becaufe it mull be pre- 
famed, that whatever parents can get will be for the benefit of their 
own children. Now, fince the^tcllator has, by this appointment 
in his will, adji/tlged the mother tobc a proper perfon to be intrull- 
ed with the education of her own children, a court of equity will 
not brcalT through fuch a will; for that ^Vou!d be to make a new 
will after the death of the tellator. It would likcwifc be a break¬ 
ing through that power which thefubjeifl has purchafed at a great 
rate, and chat is by fettling a perpetual revenue of tonnage and 
poundage on the crown, in confidcration of taking away the court 
of wards and liveries, and turning all the old tenures into free and 
common focage, and to prevent difputes which might be made by 
difpolingby will or othervvite lands held in knight’s-fervice, giving 
men power ato difpofc the cududy of their children during thc^r 
minority, wjvich is a privilege that cannot be taken from them fince 
the making that flatute, which is plainly implied by the words ot 
the flatute itfelf; for power given to parents to difpofe their chil- 
4 ren to any perfbn except to popifh recufaiits, is an implication, 
that any other perfon who is uppointeQ to be guardian by virtue ot 
this flatute, cannot be lemoved by this Court. It is true, 
where there is a guardian by the common laxv, a court of equity 
may iiiCcipofe j but where by theJiatute^ it cannot {a) : as for in- 
flance, the teflator devifed the guardianfhip of his fon to his 
mother-ii?-law, and died \ afterwards the widow married a fervanr, 
and being poor, the uncle of the child got the pofl’eflion of the in¬ 
fant, and lent him beyond lea j but the Court ordered him to reflore 
the child to the guardian (A), for that they could neither remove 
the child or the guardian, but would make her give fecunty *not [ I '*8 J 
■to marry the infant without firfl acquainting the Court (c). And ^ 

as a guardian is not removable, lo the guardianlhip is not ailign- 
able neither fhall it go lo the executor oi aduunillrator of the 
guardian (^j, becaufe it js a pcrfonal trufl lepoi'ed in him, and 
therefore nctf to be determined but by his death. 

As to THE SECOND POINT, 

It W'AS argued, that the marriage of this guardian did not 
make her incapable of the gaaiJiaufhip, bccaufc, as it hath been 

(a) I. Peer. Wms. 70j. 2. Com* no CiKs T T jS. 2 Com. D.5. 

Ulg. “ Chanwery” (304) (j O 5 ) •* Chojvtry” (3. O , 

( 1 ) 3. Salk 177 2. CjI. Ch i (J) Erciell i, Corllabic, Vaugh. x 2 a. 

(r) 2. Caf. Ch. 23'J. a P.'er^^ins 

already 
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Mskcam already obfervcd, it is a perfonal truft rcpofed in her, and the mar* 
riage cannot be an aiUgnment thereof^ becaiife it funs in perlbnal 
Dillon, privity; and therefore it cannot be forfeited ’by the attainder or’ 
other mifdeincanor of Che hufband : it is like the cafe where a^/er 
foie w.is made truftee, or where (he has goods as executrix or ad> 
minidrntiix, her marriage is no rcafon to remove her from fuch 
tru(f or executorlhip. Now, if the devife of the guardianfhip to 
this lady (hoiild be void, the maiutcnancc devifed Co hei children 
would likcwife be void, and then (he would be {jpiardiati to thefe 
children by nature, and certainly her marriage, without fomc 
other default, would not have dctcirnined fuch guardianlhip; and 
tbeic cannot be any convincing^!eaftni why it (hoijld be deter¬ 
mined by her marriage, now (be is a tcll.^i^entary giiiiidian, than 
it would have been if had bet'll a guaidian 'kt common law, 
for the dcvifc of the lenlaindci in fee to hei cainiPt u" iiiy objec¬ 
tion upon this ftatutc . for at coinmou law, the lord, as guardian 
in chivalrv, would have the wnillhip ot the body and the lands; 
though if the ward had d:ed hen', he wis to have his lands 

bye Ibheai; in v/hich cafe it cannot be d-,i:it.d bur the lord was to 
have fome beneht by the death of th'’ waul, as the guardian is to 
have in the jinncipal cafe, it he-r thildttn (luvjld all die without 
illuc. 'I'he limitation ot fiieh a roinaindcr to a guaidian would 
haVe hern no objeClion ;.t etnimoii l.iw to remove ber from the 
giiaidianihip, for it it lb''. Kl, it mni^ arife frun a prefuinption, 
that th'* giuiidian ii; ly deflit-y the chdd , but ui this calc neither 
the ttilator, nor any othir p' ilon, could oi can prcliimc that the 
mother woulil dciho) b'r own cinidrem j but air* man migljt 
imagine* Ihe would m.Kiy .igVuii, being yourg and in tlie* prime of 
her youth. Now, tlic icjion (d leinovnig a ;',iiji<l:an at common 
law i*-, becaiife the I'U.mliar’lhip might be caH on one who is 
[ ^39 1 nothin'', OI m ideot oi inaiiiTi.m, and t!u*i'loic it w'as rea- 

^ fonabl'* that this Court lli nild in^'Tpofe, and grant r«.!ie( to the in¬ 

fant, by appijiiitiug a guaulian who might educate, Inm fuitable to 
hn> li-grce and ijualir; *, and this llatutc was nKcpded to remedy 
thol' n.coiivc.nen'les I'v givit.j the paients pouai to alccrtaiii the 
perfon, .iiid toippo’.nt lucli a pirf n to lie* guaiJun to their chil¬ 
dren in whom they could bell: ia[)ule that trull; which appointment 
is notl'kc a baie* powe;, but it is coupled with the greatclt intereft 
which a parent hath in ms elnldieit, therefore fuch a guardian is 
not to be removed by this> Couit, 

Thf Court. There are two points ni jibiscafe:—F irst> 
Whether this Court can rtmoie a t>'frtmt'ntafy guardian, 
Sfct'MiLY, as this cafe is ciicunillanced, Whether there is a fuf- 
ficicnt foiintlation foi this Couit to remove tliole children from the 
cuitody of the defendants, if they arc removable at all.— >At 
common law, before tlic llatiile 32. Ihn. 8. c. 46 by which the 
couit of wards and livciics w'as eicCtcd, the Loud Ciia'ncellor 
syas the Ifdc Judge of WMrdlhips ; but with this difference, that 
*^hcrc they were lucrative 10 'ihe crown, there the Lord 

<*< I'REASURfia 
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Treasurer aif%ed, who had a concurrent jiirifdifhon with the 
Chancellor ; but where wardQiips were not lucrative to the 
■ crow::, but only for the benefit of the ward, there the Chan. 
CELLOR alone had the difpofition and management of the ward i 
theicforc as the law now Hands, the onerapudorum being c;^in( 5 l, 
anU the court of wards abolifhed, and all the old tenures being 
Turned into free and common focage (/?), all wardihips which arc 
beneficial for the watels muH return <o this court, as to their ori¬ 
ginal fountain (/i). It is true, there were fomc ftatutes which al¬ 
tered the common law as to the perfons of wards ; as foi inftance, 
A guardian in focage, or in chivalry, had thccuHody of die perjn 
at common law, but by the llatutc of 4. if, 5. Edxv. 6. c 8. it ap¬ 
pears, “ that il'iJ father of any maid or woman-child unmarried, 
and within the age of fixteen, might by hxS laH will and tefta- 
menC, ot by any other act in his hfe-tifrie, appoint, affign, be- 
queath, give, or grant the order, keeping, education, orgovern- 
inent of fuch maul, or woman-child, but not of tne males P 
probably, bccaufc the fcmalci> are more cxpolca to contingencies 
than the cthci. Thar Itatute rd«tcd only to the perfons of in¬ 
fants, but the fiatute 32. Heri. 8. c. I. of Wills, relates to their 
lands : for whereas before that liatute a gunrdien in focage had the 
cuftody both of the perfon and lands of the ward , now by that 
flatutc, the father had powc- by his Lift will and tcftamcrit, or by 
any act lawfully executed in his I'tc-time, to d.lp''-le ..il his lands 
held in focage at his ficc will and plealure. And by virtue of 
that aft, fathers did uilially dcvilu liumt locagc Laids by will to 
fome perfons in truH, for the he:r duiirig his infancy; and by this 
means the guardian in loc.tgc pc'rco.ving there was no benefit to 
be had by the guardunfhip, very often declined it; fo that the heir 
Was without any guardian; which bemg a very great inconveniency, 
was intended to be lemedied by the aiorcfaid ftacute 12. Car, 2. 
c. 24. which gave the father a power, cithci by deed or will, to 
appoint a guardian ; Imt thit was only as to the rnodit: h iLtndii for 
it gave the guardian (thu*. appointed) no new authority which he 
had not before; it docs not del nbe his power, bat explain its 
prevalency againft guardians in focage, who were the nc\t of kin, 
to whom the inheritance could not defcLiid, and who claimed the 
guardianfhip before this Hatute was made. The fpiiitual couit 
might appoint a guardum to an infant (r) who had only a peifonal 
eflate; but where he hath fuch an cll 'tc, and alio lands, fuch an 
appointment is void. 'I'his Court might lik'*w'ife .ippolnt a giiaidi. 'i 
where there was lU/t a riglufal one befoic, and even vvlicte there 
was a real as well as a pcrloiul cliate; and could icrr.ove Inch guar¬ 
dian, though made by the appointment of tins court, if he ..ftcr- 
wards became not fit or impiopcr to be a guaid.an; but'a iight- 
fui guardian was not removable ad At guardians ..[>p<‘i,iccd 

by this court 01 by tlic fpincual couii might. A itatute gu..rdi.}!i 


MoroaN 

a^nig/S 

DilldH. 


MO ] 


(a) Stc 12. frf; 2. c, 24. (<' Til.]) tf e’lrlllc . Will;. 

{ 1 ) 2 Caf Ch 136 1 L \ I.. 
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Mom CAN may be likewife removed for a juft caufe; and for this there is a 

Dill^ plain authority in Sid, 424. which was but nine years after the 

s Cafes ftatute \ and contemporary expolltions have been* 

* alw^s thought the beft method of explaining the meaning of 
ftatiiftcs. Now in that cafe it was hclil, that a ftatute guardian 
might be icmoved; which (hews, that it hath been admitted even 
in a court of common law, that a teftamentary guardian is under 
the contiol and infpeflion of a court of equity, as fuperintendant 
• ^ I4I ] of all guardianlhips ; and in the cafe of Fojierv. Penny (a)^ • this 
Court ordered a guardian to give bail; and if fuch an order is good, 
it may compel him to do any other a6l which may be thought ne- 
ceftary for the benefit of the infant. At common law there were 
four forts of guardians, and* c\'cry one of them removable : 
P'lRST, There was z guardian by nature^znd thys was the father, 
who is the root out of which all other guardians fprii:2% and there 
aic inftances where the father hath been removed from the guar* 
dianfhip of his child (^), or hath been compelled to give Iccurity 
for the bcncRt of the infant; and if fo, then certainly a derivative* 
guardian may be removed, for he can have no greater privilege or 
immunity than a piiinitive and original guardian ftom whom he 
derived. And even a guardian in chivalry, who at common law 
had the wardfhip both of the body and lands of the ward, might be 
removed by this Court for any mifbehaviour or ill uf^e of the per- 
fon of the ward, becaufe a guardian never had any intcreft in the 
body of an infant, but for the benefit of fuch infaAt; and whenever 
he mifufedthat intereft, this Court could remove the perfon out of 
his cuftody: it is true, as far as fuch wardfhips were lucrative, 
the guardians, as they had an intcieft by the law, did enjoy the 
fame without the inteipoficion of this Court. 'I'herc was likewile * 
at (.ommoii law a guardian in jocage-t which was purely for thebe- 
n'‘Ht of the infant, and accountable to him, and removable by 
this Court upon any mifbchavioui, or obliged to give iuch fccurity 
to account as the Court thought proper. 'I'heic was alfo a guar¬ 
dian hy nurture, and this was iJiu mother; and Die Was remo¬ 
vable as the father, and for the finie caiifc; and fo was a teftamen¬ 
tary guardian. 

^'he next qucftion may be, Whether there are grounds in the 
■prcfcnt cafe to remove this teftamentary guardian ? Now as to 
that matter, it hath been i ightly obferved at the bar, that this pe¬ 
tition is brought quia Ument } but in this cafe, as well as at com¬ 
mon law, there is a diftcrcnc'; bctwccin a wardfhip as it works 
upon the perfon of the waid, and as it wor^s on his eftate; for 
that which opeiates on die perfon, muft be helped by anticipating 
the evil, and in fuch cafe a remedy is to be fought quia timent ; for 
there can be no repaiatioii ex pojl fuilo^ but as it operates on the 
eftates of the wards, a repaiation may be made, and an applica¬ 
tion is proper in this court ex fejifaiio ; nay, that is the only time’ 
^ I42 3 purpofc: as for inftance, * 'I'he fadier of an infant being 

(a) 1. £(| Abt. afo. 2 Clun. Cafes, 237. Ilardres, 96. 

indebted 
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indebted to the defendant, granted the guaidianfhip of his children 
to him (the defendant) wim a covenant in the deed not to revoke 
•it; the bill was to bring the guardian to account; and to remove 
him; but becaufc there was a juft debt due from the father to the 
guardian, the Cuuit would nut retrain him fioin receiving tliu 
rents of the infant's eftate, but only fioin abufuig his perlon («). 
Now, if this Couit can inicipurc in any <vife where there is atel- 
tamentary guardian, why not in this, if it is thought ncceflary lb 
to do ? 'J he pioyoHrion is genet al: Eithci a guaidian can or cannot 
be removed at all. 'I'liai he < innot is falfe, if he can in any one 
cafe; and that it can in ionic cafes, hath been already proved by 
the authorities cited; ihcretoic it may be done in tins cafe. It 
is true, here is«rU rcriuiinJer liiintetJ to the mother, and il niuft be 
admitted, that a( common law this was a good objeclion to remove 
a guardiam in fnc.uje, upon a prcfunijiflcn, that iuv.h a guardian 
who was the next of km might deftroy the waid; hut fuch a pre- 
fumption could never pfevail in the call- where a paieiit was guar¬ 
dian ; for It would be a niunltrous prefuinpnon, that a man Ihould 
deftroy Ins own child to mriciit hi* eitaie, neither can the want 
of good-iiatiiic be piefiiincu in this lady towards liei own children, 
fo as for any man lo iin.wjme the could he guilty of luch an a»:t. 
Hut ihc IS mairied, and under tlie coniiol of her hulbainJ, who in 
her tight W'lll be guardi.iii, jnd his ccildien bv her will inherit 
thofc Tands, il tfic children by her lirll huibaiid Ihould die witliouL 
ill'ue ; and llow can the mother Ihc w her aflciition or good-natuie 
to thofe children who hath noihuig lor them but what i>, under the 
power and control of her iiulhaiul, and aho m icality is guardian, 
winch certainly is going out of the ^ill, and alui the teftatur 
never intended ? 

I'hert'fore it was pfcrffd, that thtjfc childieii Ihould be re¬ 
moved from tile mothci ihcir guardian, and that the Court would 
appointfomc proper peiIon ainongll ilicii lelaiioiis to r* ccive them; 
but that the mother ihuuIJ he at libcity to Lc them aa often as Ihe 
wouldi 

As to the giiardijiifljip of the lands tlicrc was no dti ree mide» 
bccaule thcievvas another bill depending as to that matter; but 
THE Chancellor clccl. red, ilK.t a pi.iiori bied to harilihip and 
penury, and who afti.rwaid> makes his own foitune, and keeps it, 
18 more likely to deal faiily with iiilaiits, than one boin to ancftalc, 
and who becomes necciTitous by fquaiuJcimg it away , for ^fuch 
perfuns rarely i^inevc tlicu foitum-s, but aie always iicccilitous. 

But the TJecree in this cafe was levelled wi thl ii®UiE o? 
LORDS upon an appeal, and Lady Hhtan confirmed in the guat- 
dianihip (^). 

(a) Leconc Shires, Vern. 442, i'^, i;, le 16 S;e alfo P.rcy-r'. L< id 

\b) Bui that a I'uaiilt.in appoinud by HoVUiiiwI., 'I iCy Turn i~-St 
Will, purfuant to ths 12, l-ar 2 c 24. K.inl>, L>.’dL , Dutiki ■: 1 r.i • 

is within thi picvcntivc .mil lonciollmi; 11 an, Anihl i Ci'iut t/ Huntii, 
power of the couit 01 iii.inciiy, Icc the 1 Pvei Wn 7< 5 ■tx fj’ic 

Duke of Beaulorc i- t-'i'-iiy, i. Pici. KivliarJ., 3 ^ 

Wins. 703 Haig. Cw La. cS nvU 12, 

VoL. IX. 


Morgan 

agamji 

Dillon. 



WebL er 



Eafter Term,* ii. Geo. i. In Chancery. 


Cafe 65 . Webber a^abift The Earl of RJontrath. 


If there WI8 no ^X'ENANT’ IN TAIL (icmauiJcr in tail *0 the defendant) made 
legal tenant to a Icafc for luneiy-niue ilctcrnun-ihlc on UiTcc lives, with 

the frarfiff, in a covenant that the leil'cc fhoiiKl renew, .'.id afterwards he nxirt- 
onltrto lufftr lands to ‘i'. S. in fee, wlio alhirrcd the mort2a{;e to one 

... . tbii^er. 


COMMON PF- 
COVERY ; ytt 


time 11*^111111 be Afterwards the Icafe for lives (which wm*; jirior to the moi tjraje) 
preiunitd, thit being determined, the faid tcn.int 111 t.ul ni.nle a new leafe to the 
tlicrewMsa Ic- now plaintiff, puiiiiant to the covenant in the fiiff leafe, and then 
g.il ttn.u't he and the afhgnce of the moi igA^ee joiiie.l m .1 cogve\ance of the 
S C. 2. Lij Ab. ecjuityof rcdempiion to one in ’ i to make him a tenant 

693 to the precipe ; and theu up-.n a c o:.! ’vU..v k j .• vrii. y w^s fuffei - 

fd, in which the tenant 111 tail v( iiched, .ind he 'ouched over 


the common vouchee, and fuoiiaftei died without lifuc. 


Then the defenJ.int, \!!\c Eat' of got this mortg.ngc 

to be alfigned to Ji'i Geiv/wp-, in null for himlell, .nid brought an 
tjeilmcnc on a double dtmik by him and thi, laid ing. 

1 

And thereupon the plaint.lfcxlnbitcd this bill to Ibiy the proceed¬ 
ings at law ; and having got ti?: n.’iutu^ioi^ a motion was made to 
diifolve It upon coming in of tlie anf\M-r; 

But 1 iiL CouvsFi, for the plujit'ff iiir-lled, tli.it it might be 
C'':iti:iiicd oil the tcpiity cou'cllcil in ihe.mlwer, it appc.ningthat 
tie .-liigriee of llie niortg.'gee did join wnh fbe tenant in tail ig 
the convey.u.'.e l > JicjlI-, fo make hi.n :t Kg.d ten.iiu to the 
ptitcipe. and tlicuigh it w.’^ ol 1 -i lcl, mat tl'is remainder to the 
deleiulant could not be b.iri. d, t'lC.'ufe tiKi • w.is no legal tenant 
to the preecipe ; V'-^ it w.is ii’i.'au foi tiic [ )..intifl, t!i.»t this ?eco- 
very bi.ing liiffciid in the >c.'i 17CJ, \.’hi'..ii \v..s now more than 
twenty-three ye.irs pall, it he < oiil.l iMt fnew iM.it there was a 
l-*gal tenant to the a. /<«■, it 1. ii'l b'. fu ned in his favour (as 
a puich.’-f'.r ) nut aiicr fuch a length of Liiue there was fuch aleg.!! 
tciiant. 


And if tbi-. in.IV bo prclniiii <1, ihi n the* mortg.igee, who is a 
rriillec for the iiunt agor, and he j. iiiing with me (a) cejlui qut 
trujl in iuftering l.iis ucovi ;y, it fh.'il be a b.ir to a'l remuiiideis; 
and this is proved b) tin • ..1 s ci cd in the maigin, where it was 
^ 1.^4 ] held, that a (/•) n e iveiy iiih led by cejfvi qv^ tm/l m tail barred 

the intaii and ah the leinaui !t.i', and t iat iueh a recoveiy (hall 
have the fame (ri'cd in a com L ot < Cj’iity, anJ hind the ti uif m the 
f.mic maujivr as it would eil.iie in i.iw, in ■ .ne he had the legal 
cilatc in him j in<! as to a line, it had never been doubted ot late, 
and that even a b.i'gain and fale cm oiled by que t>uji ot an 
cflate-tail fhoiild bind the liiue, Lte.inie fucii t^ull is not within 
the llatute /Jf JJjii:,, 


'ihe nioitgjgor. 


z CtiJn Rep. 78. Vnn. is 226 440, 

'iHE 
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The Counsel for the defendant injijied, that the plaintlfF 
ought to give a judgment at Uw, with a rclcafe of error'-', ctthcrwife 
the injun^ion ought not to be continued; for that the defendant ^o^tiiath *" 
being tenant in tail, it would be of fome advantage to him to have 
the legal eftatc ; fu as he might dock the intail, and avoid all the 
remainders over; and then the plaintiff may have the benciit of his 
title in equity, and make tiie mod of it. 

The Court. None of the r\fes cited at the bar come up to 
the prcfcntcafe ; for in all tnofe caPjs the trult covered the whole 
edate of the lejiui qur triijf^ Is v/l 1 I as of thofe in icniaindei : it is 
true, the ul Bafktt v. Pievie (a) is fo'uewhat like it, i^hich 
Was thus; rfit* telfat.ir dL■vlfed^u^ hiids to tiiil^ees for ninety- 
nine years fui she payment of iiis JjbtSj aid if they did not a<£f, 
then he Oevifed the lands to 7. iS'. and his he js in tiuJt to pay his 
debts, and afterwards to B. in t .■!, p mai.idcr in till to E. 6\ 

Afterwards A. B. who was the cefi ./ que U ujl in tail, levied a fine, 
and died without iflue, and five a's paflel without aiiv claim : 
it w’as decreed, that this imeaiid iion-claiin baried tlio remainder¬ 
man in tail, for equitable lights ire b'''u:id by fiiies a*> well as ac¬ 
tions ami titles at law ; and though it was inlifleil t ir the plaiiUilF 
ill that cafe, that the title of the lemaindv •'-man was not yet com¬ 
menced, becaiife the debts wt le not paid, and ihv term lor ninety- 
nine yeais was fublillmg; and that the entne ell at law Ik mg in 
thctrufice, he ought to liave cnteied , and that it was aitainfl equity 
for him to lufi'er the qm lutfi to be hair/d b\ a fine and iion- 

^laini through his didaulr, yet the Court was Hill of opinion, that 
the plaintiff was barred. 

It IS true, in the principal cafe the mortgagee in f.c \v;’s a trufiec 
forfhc inorigagoi, but he is only fo lai a ttuflee as he deiives under 
the title of the moiigagor, and hath no relation to the rem.iiiiiler 
over; and to fay that the icmamdei of a l*-gal eliatelliall be haned 
by a rccovcTy fuftered hV a cejiui que ituji of a particular ellate, is 
going farther ♦ than ever that point hath been earned } and (ecins * r 14.- 1 
to crofs the intention of the fi.itutc De Doim^ for by that flatute 
this remainder is veiled. 

Befidcs, tliis recovery was fuffered by a cejiui que tr'Jl in tail, 
which IS but a pai ticular efiate, who at that very time had it in his 
power to have the legal cllatc, by paying off ihe mortgage. 

It hath been objaited,* that there was no good tenant to the 
pracipe ; biit if there had not, it ought to be preluined tlftt there 
was a good one after this length of tune. 

It is true, it induces a ftrong fufpicion that the defcir’ant, who 
is the remainder-man, thought himfelf barred by this i- cov' ly w:.cn 
he brought the ejectment, and deebred on a double drimfe, the 
one made by himklf, and the other by the afllgnce of the mort- 


(«} 1. Vern. 226. 

La 
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Webber which titles cannot (land together; for if his remainder is 

apmrjl good, his title under the mortgage is not; and_ it is plain, that the _ 
plaintiff hath a right to be relieved aganift any light the defendant; 
NT BATH, claim under the mottgage: 

Therefore as to that,a perpetual injumSiion wtis deciecd far 
the plaintiff; but as to the defendant’s title umltr the remainder, 
a trial at law was directed, and after the trial an injun*llion was or¬ 
dered till the healing tins caufe. 


TRINITY 



TRI. N/TY term, 

The Eleventh of George the Firft, 


I X 

The Year 

* 7-2 4 > 

I N • 

The Couit of ChancerV. 

F.arl of Macglcsfield, Lord Chancellor, 

Sir Jofeph Jekyll, Knt, Majier of the Drolls. 


Wiiucr a^airfi Bctininglu'im. 

P ETER BROWN lii m}*; pofl'cfl'ud of lands for a long term, 
which he enjoyed twenl) liven years, by his laft will de¬ 
clared, that this term was taken by him in trull for the 
defendant /if/to whom lie deviled the remainder thereof 
unexpiiTcd. and dLcl.irdl, that it was in puifuance of the faid trull, 

and foon aftciwaids died. 

• 

Thereupon the plaintIfFexhibited a bill in this court, Aiggelling, 
that both the teftator and the defendant Bermtngham were papi/is^ 
and confequently by the ilatute ii. & 12. //;//. 3. c. 4. made 
againft the growth of popery, were incapable to take this term j 
and therefore he, being the next piotellant heir, prayed that the 
rclldue of thc.term mi^i be afligned to him. 

And in arguing this cafe, it appearing that the teftator, Peter 
Brewrif had enjoyed thcl'c lands for twenty-feven years, and until 
the time of his death, THE Court would not intend this to be a 
truft, and therefore deqreed for the plaintiff, with an account of the 
profits fince the filing rne bill. 

But IT WAS INSISTED fir hiTtiy that the account of the profits 
ihould be from the tiipc this will took eft'e«it, as it was rcfolved in 

L 3 the 


♦ L I4<5 ] 

Cafe 66. 

If a perfon be 
twemy-feven 
years in polTef- 
liop of a Icafe, it 
lhall not be 
taken to have 
been held in 
truH, although 
he d(.d.ic it to 
have been io by 
his will. 

S. C. 1. £q. Ab. 
624. 
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• 

the houfe of lords, in the cafe of Blake v. Blake (a)^ viz, that a 
papift muif be accountable for the profits llncc the time of the 
oiigmal purchafe. 

♦ Sed PFR Curiam, That decree was made upon fome ex- 
traordiiiaiy circunillances, but that the prefent decree fhould be 
according to the precedents in this court; and denied to give the 
plaintiff colb {bjy for chat it was hardihip enough for him to lofe 
tiie lands. 

(aJz.Eq /^br. a. Brown. P__C. (b) When cofls lOiall be given, fe« 

587. “ ». Com. D:g “Chancery" (2 W.J. 


EASTER 



EASTER TERM, 


The Eleventh of George the Firft, 


I N- 

The Court of Chancery. 


iS/r Robert.E'lymoiul, Knt. 1 

f X •fc /-Ml ► / ^ chords CommilJlijneri, 

JefFcry Ciilheit, Knt. \ 

!dlr jofeph Jckyll, KrJ. »j the 


Tioutliby ft Martlif'.v Vernon. 

U PON \ nii.i, IN ciiANCFRY to fi-t afule ,i conveyanro 
wliuh w.i'' obcaini’il by ImiuI, and lo: a recoaviyaucc of 
till' c^iait , 

'I’he cafe vva'^. Sir lLir\ bt hl^ lafl will, devifcJ the 

UiiJs in quelhoii “ i>> !ii- I tt.i '.,"i /’r and hor alKgns, for 
her litb; and that itliu- and Ind iliue mile ot'lur body 

< livnu’ attlie tiui'. v’- uh, then to luen I'duemale, and to his 

*'■ heirs mails h/r i\‘.i , but it ll.c died la. vma no lil'iie male at 
“ the tune other uialli, i!a-ii to Ijuoil'hy mmS hia heirs for 

« ever.” Sir Ilnny IhAl'oy^ li<on alter making tins will, died 
without illuc, and th^ laid ///«<, who was his fiilei and heir, 
entered, and married with the d< tendant Vonm^ by whom (he had 
illuc a Ion and a daughter j then Amu died, ami aflei wards the 
daughter died, and the Ion liirvivcd, who aftei wards died; and the 
plaintiff Mr. Bootht>y is heir at law both to the laid tellator and 
Anne ; but the defcndaiu, and one lluny an attorney, hauilulcnily 
obtained a conveyance,of thn ellate, which was ol the value of 
feven hundred pounds a-year, in conlideratioii only of fifty 
guineas. 

The master of the rolls, upon the hearing o£ this caiife 
before him, decreed, that the difondant lliould reconvey all his 
right to the laid laiub to the plaintiff, aiul that the conveyance 
which he had tlius obtained by fraud Ihould be cancelled and de- 
ilroyed. 

L 4 And 


Cafe 67, 

Pi ^'ifc to thf 
NVilc lo] life^ 
len Hinder to the 
ili' 1 , nuk ol her 
h< *, and to the 
Ii.ir* nr’* 
li lI) I (Tut m It'i 
V in. iPcIf i o\tr, 
Jiie tiM\ j/Tut a 
Ion, Jird 

in hi r utc-tinK| 
arcl tlicn flie 
died , but Ihc 
being licir at 
law CO the teffi 
tator, tht rcvci- 
fioii in fetde. 
Lcridcd on Hli. 
Decreed, ilac 
hit liu{l3.'.'.d 
fliall not li 

rruJit /j tit 

S. 0> w. Ab« 
717. 
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Boathbt And now upon a petition for a rehearing before Raymond and 
Mat^bw Lords Commijftonersy it ' WAS insisted for the 

v*»«on! Mr. Vernoti, that though he took thi‘iconveyance know¬ 

ing It to be fraudulently obtained by his attorney, and fo was guilty 
of imputative fraud, yet that cannot be any ground to takeaway 
* [ 148 ] anj right iroin him which he had Ik fore that conveyance * was 
executed ; and a right he had /'viz.) to be tenant foi life by 
ihecurtrfy of Engliind^ becaufc his \vife w.is fcifccl of the inheritance 
duiingth covcrtuic. Jt it- true, it is determined by her death, but 
it IS not nrrefla. V the eftate flionid continue ifter her death to 
make the bulband tenant by the curtcly, if fho was feifed of the 
irihcritanc-. in her life time, which by pollibility might have con¬ 
tinued afitr h<.r deith. And of t'Kli an inlieiitance flte was ftifed 
lieforeand afi. r the marriage; far thou^^h flic had an exprefs eftatp 
for life given to her by tins will, yet thcie "ms no immediate 
remainder which poflibly could veil duiing hei life ; but the 
jnheiitancc was limited upon a contingent .;t her death ; and 
therefore fhe being heir at law to the teflator, \r muft difcend to 
her till the contingency liappm, fo that ihe v.v.s IcllJ of the 
inheritancv fubji to this coniingent; and tliough that mliei itancc 
vanilhcci at Jki iIl ith, yet hi.r hiifbaiul fhall be te lant bvthecurtcfy, 
iJut ifiiot, yet he hath lomc othei rights to tins ellate . a-* fur in- 
ilince, his Ion might take the reveilion in fee by purchafi- under 
this w’lll , and if Co, then the lu n s pat tepnin t.ti v\ ill nave a title; 
but if the f«*n look by defeent, it is otherwif,; and it r, piobablc, 
the dcftiulant niav have Ionic other demands winch h,. may jullly 
make t') lliofe lands ; iheiifore, though this ccMiveyancc was got 
by his attoinev by liaud, and this may Ik a lault in him by 
imputaiiou, yit theie is no rcafon to oblige him to reconvey all 
his right to the pI.untiiT. '1 luTtfoie tlu the d-Jce’ii-hug on her 
even b fmi- flie inariicd 01 h..d iDue, .md lier cff.iti. tin life being 
not irerg'-J by the dcllcnt of the lee, hu husband Ib.ll be 
it'tuiht!') it\ t ' thjy , and fo is the calt of Plui.krt Hsliu\ 
^rch.r'i (.tih (/>’,:iral the calc of Loihlinj^ton v. K.itn’ ; aiullue 
cafe C'f C.tt-r v. fJarnaii/./hn {fi) was exardly the i.aiie calc as 
L'jdtlinpUn V. v.Inch i'c..iveil the lame (Ltcrmmation in the 

houfc of b.rds. All which calvs plainly pio\e, that the revei fion 
or fec-limple docs ilcfccnd to tfjt heir at law, t.'iough there is an 
hiutus 01 (-pf mng f. r the iiiterpolition of ihe coiuiiigcnt remainders 
W'htn ilie^ h.'pper., In the calc of Putefoy v. P~j'^e,s {e)-^ the fee 
dcfcci.di d to the he ir til! a contingency happened. Hy the der,.eiit 
of the lee to the dtvifee //«//<■, flie was I'cifed of the fee ; and 
whenevv r a feme is feifed c>r a tee-fimple at utiy time duimg 
niain.ige,ai.d has ifluc and die^, he. hulb ind (h.dl be teiUiiU by the 
Lurui-., cv.'ii though (he be .dterv/.nds difleifecl, or the fame land 
l/e letovcicd ag unit her. Wlieiiicr the fet-fiinple {lercciidwd to 
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the heir at law, was the very queftion in the cafe of Carter v, 
Barnardijhn (a). It vvill*be fomething odd if the hufband (hould 
not be tenant by the curtefy, 'I nee the plaintiff claims thefe lands in 
virtue of the feifui in fee of y Boothby. So that this decree 
being, that the defendant fliali rcconvey generally, without 
referving to him that effate for life which he had by the curtefy, 
for that rcafon it ought to he lovoifod. * There is another rcafon 
likewife why it ought to be icvcrfcj ; and that is, it being a point 
of law whefhei the di fend ml is tenant by the curtefy, or not, that 
point ought no\ to be detei. iin^i in a coiiit of equity without a 
trial at law. 


Booma^' 

agamft 

Matthew 

Vernoit, 


[ >49! 


Yorke,. Genet is’srs rrf) fot tie plcinuff"^ that a re¬ 

conveyance \4^is ablolutoly m cellai y, hecaufe the plamtilFcan never 
recover (having conveyed the Icgil cl^.ite to :!ic dcfj«'iihnt) until 
be havc'.i reconveyance j and it is not fufiicient to fet alidc the deed 
ns fraudulently obtained ; for if the piaintnTfhould bring his action 
nt law, and the defend.'iii fhoulu this m evidence, it 
cannot be avoided by pL\ ding the (i-.iiiJ and giving tliat in evidence j 
Ip that a recoi;vcyaiipe being neceliary, the tiuellion will be, what 
fort of conveyance. And certainly ir mult he a reconveyance 
without referving any e*lfatc for hie to the defr ndant. as tenant by 
the curtefy \ for though it is a point iiil.iw wherher he is foor not, 
yet the Court who made this decree did not determine it without 
referring it to the court of common plea's, i(^r the opinion of the 
Judges of that court, and they certified tliat he was not tenant by 
the curtefy. However, though it is a point in law, it is a point 
jncidently arifing on a taule proper for the juriTdiilion of a court 
of equity; and inch piiints have often been determiiiecl in this 
court. Now after a queil ion in law icfericd to the opinion of the 
Judges is by them certified to this court, it is very unufual to 
fpeafc to it again upon the fame lu-ad; for if that fliould be allowed, 

It would be in vain to refer cafes in law to the Judges foi their 

opinion,^ and to certify to this court what the law i-.. ft is true, 

in the great caie of the nuke of Not folk (Z»), the Lotd Chancellor 

I' lNCH decreed againft the opinion of the Judges ; and in the 

cafe of Gore v- Gore (cj, the Lord Chancellor Macclesfield 

oidered the point ccilifted by the Judges to be fpokc to again 

before himfelf, upon fome diflike of the Judges ceitiiicate ; and 

bis leafoii was, to give an opportunity that the matter might be 

finally determined by appeal to the houfe of lords ; but the parties 

agreed. Now as to the, point in law, it is clear, that the wife had 

but an efiate foi liTe by this devifc, and that the reverliqn m fee 

defeended on her ; and then the queflion is, if that is fuch an efiate 

in pofieirion that the hufband may be * tenant by the curtefy ; and * I <0 I 

it was argued, that It w’as not, for it muft be executed in'poileffion, 

olherwife the huiband ftiall not be tenant by the curtefy : as where band*^ ftaU **not 

an efiate is given to two fillers and the heirs of their bodies, the be ttnantby the 

curtefy. 

frf) 2. Eq. Abr 430. I. Pc;r. Wms. (/’) j. Chan. Cafes, I. Pollexf. 2x3. 

L*'5. 2. CiOtvn. P. C. 1, (') Ante, 4. ^ 
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hufbanci of her who dies firft (iiall not be tenant by the curtefy, 
becaufc the cflatc of the forviving lifter intervenes (a). Anciently, 
the reverfions of eftates depending u{\'n contingencies were 
adjudged Ml abeyance : as if a lenfc for life be made, remainder to 
the right heirs of J. S. the fwe-fiinple was held to be in abeyance 
till y^S. died (/■). Hut of later years it hath been rclblvcd, that 
there fhall be fome kind of defeent in the mean tunc, nil the con- 
tijigencies happen, v( t To as noi toilcftroy them (c). 'The leveifioii 
cannot cltfcmd in polallion, and conlequeiuly ilichiiniand cannot 
be tenant by the curtefy (rt'). Wow h^ rt tlic •tellator having 
devifeJ anexprefs eftatc to Ins fiftiS lor lile, and limited contingent 
rcnuindtrs upf»n her death, the fee net being vefted in pofleJfion 
in anybody muft remain in himlej^: as where a feoft'mpnt is made 
to T. S. for hfe, remamdei to the right hens u*' //'. 5 i\ in fneh cafe, 
if tenant for life dies before A’, he who iTiade*‘he feofFment 
fhall have the fee ; and it was the conftant rule, that ."here the 
reverfion came to the tenant for life by the fame conveyance, 
there the ellati foi life was notnieiged ; but if it came by opeia- 
lion of law, as by defeent, or by *ny diftcrent conveyance, there it 
is merged ; and fo are the caies of tP'^ood v. Inge) foie ^e)y and 
Jdarnjln V. Belly fift. 

'I'hf Court. Upon the death of the wife, the contingent 
eftalc-t.iil to her iflue began ; fo that at tliattime tlie c^fatc was to 
rommencein pofi'cflion, and he coniummate, beenufe her eftate for 
life, by which it was to be fuppinted, was gonej fb that the 
inheiitance hoin^. iK\cr vtfted m her during her life, for that rca- 
foii her hvilhand c.innotbe l<y tbr cuitify. And to make this 

more tle.ir, the intenlion of tlfo tell.itor is to be conlidered. Now 
It doth not rippear, that he had an\ inannci of inUntion that his 
filler fhould have any bent'hi of the inheiitance ; if he had, then 
ccitainly lie having ihe whole domiiimii over his eftatc, and who 
could have inoul led it as he tliou;'it proper, would have fliewcd, 
that he intended ilie fhould have the inheritaiiee j but there is not 
the lenft fign or badge of any Inch i.itfniion; and if it Ihall be 
othervuife’ intended by opeiation of l.uv, that would be an injury 
done to the intention of the tellator. \Vfiereve*r the cflite is to 
be determined by exprefs limitation or condition upon the death of 
the wife, there tm; huftimd fhall not be teuiant by the curtefy : as 
where an ell.ite hir hie is iiiiiited to a woman, leinainder to her 
firlt and every other fon in tail niale, remainder to the heirs of 
her body, remainder to hci light ’• heira , htu* it is plain, that flie 
IS feife’d of the inhei itance ; yet if f.ic hath a lony he/ hiiftiand fliall 
not be tenant by the ctittfjyy bccaufe the contingent eftate which is 
to aiife upon her death intervenc> betwc'cn her eftate foi life and 
the inhenfance. Agree.ihlc with the cafe b.dorc mentioned is 
THE YEAR-BOOK t. Ediv. 3. pi, 14,15. whicli IS, J enaiit for life, 

{(f) Pliinlct' IVJincs, Lev. II. 
j Vt* t Lio. J-i 260. 


(a) 2 Rcl] Ahi 90. 

(ir) Co Iji 

[/) Co. Lil 342. 
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remainder in fee, Sec. ; the tenant for life made a leafc to him in Bootb«» 
remainder for fo many ye.vs as he (the remainder-man) fhould 
live; then tenant for life di<*d, and fo did the remaindor..man: 
it was adjudged, that his wife inould not be tenant by the curtt ly, ’ 

becaufe the pollibility which the tenant for life had th.it the cllatc 3 * 

might revert to him, had barred her of all light of dower. 

For thefe rcafons thf decree w-as m firmed, without any 
allowance on account of the tenjney by curtefy ; and as to any other 
legal intereft the^defendant had, he might aliign it to trullces, but 
not to be given in evidence till the plaintiir recovers againft the 
defendant; and as to any equitable demand that may be afFe..Hcd 
by this decree, that the deLiidant null reconvey without prejudice 
to fuch right. • 


Chailcs and Others ny^.unjl Andrews. Ca/c 65 . 

^T“HIS was a hill brought agiinft the heir and executors of If executors pay 

yhulreivs^ dece.itcd, bjt the plaiiilirTs, who were his debts 

creditors on Jimplc contract, for an account, and to have their debts 

. •' * * * rej| tft.te outof 


, ‘f>e prrfondl r- 

The cafe was thus : 

t.iior, tilt fitnple 

The executors of this had paid aw.iyhis perfonal crcdi- 

aflets in latysfying debts by fpei laliy, which weic a lien at l.iw on ti'w 
bis re.tl eftate; and by the coidlant coinfe of this court, where 
fuch debts are difcharged out ot p ifmi.il aflfts (.is thefe weic), in ^ ^ Abr. 

cjfe of the lands, then the creditois bj^ iimple conlr.ii'i flvill ftand l^Virn. 455 
in the places of the creditois by fpecialty, to Jiavc their debts latil- a Vern. 273,* 

iicd out of the lands. 763 

^ Com Dig, 

And fo IT WAS DECREED in this cafe, and that the lands (hould “ ciuncu/* 
be fold for that purpofe; and the heir, who was an inf.uit, to join G 4-)- 
in a conveyance wiiliiii fix months after he comes of age*. * ^ 152 1 

But as to the file of the lands another queilion .Tofe, and that If a hu/band 
was, that the widow of tJic faid Andrews might Ivi I'ji to that •* f«“ie- 
joiiiture which was fettleil on h.-r befote marriage, .i.id ri'iinquilh In^"onfidtTaeon 
lier dqwer, or at leaft be obliged * to chufe one, and to ulinquifh of .1 marnage- 

the other, and thatlhe might nut have both, for iliougii the jointure portion, the wife 

which file had by her marnage-lcttlement is not exprelled to be beendow- 
“ in bar of her dower,” yet it is the rule of this couit, that Ihe ^ 

fl«llnothav.bQth.. . _ 

The Court was of opinion, that if flic was a party to the fet )*' j" 
tlement, and of age at the tune of her marriage, and it is expreffed 
that her jointure (hall be in bar of her dower, then flic lliaJl 
barred ; but if it is not fo exprefl'ed, it (hall never be averred to be I 
in bar of her dower ; and fo is VemptCs Cafe (aj. And fo was the « Chancery’* 

(3* 


(7) Dyti, 317. a. S. C. Bisidl £io. &. C. 4. Co. i. 
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cafe of Lawrence v. Lawrence (ajy in the houfe of lords, in the 
year 1717, where it was fo held, though the fettlemcnt was in con- 
fideration of a portion in marriage; but it did not appear the par¬ 
ties intended it fiiould be in bar of dower, which is a different con- 
fideration from that of a marriage-portion , therefore nothing but 
a phin and exprcTs intention of the parties ihall bar the right of 
dower (A), li is true, this Court has gone fo far as to confine a 
widow to her eleilion w'liich to take, where a term for years was 
fettled on her in jointiiie in bar of her dower, though no chattel 
interefi can bar her dov/rr at law, or within the'llatute j but in 
regaril (lie exptefsly coiir'*ntcd to accept fuch an inccrcll for her 
joint'ire, this Couit would not admit her to have both. 


Zxtravafiiant 

bargain nor ro he 
cnincdinio ixc. 
CQtion in a.co4iit 
iquicy. 


'I'liEv IT WAS INSISTED fof onc AtivnSy who"was a creditor 
by ar!:<'lLS made* between him and the find /i./ *? Aeidreivi for the 
purchafe of part of his hinds, that if the creditors upt,''« fintple con- 
traft ihall nw fiand in the places of the creditors by fpecialiy, 
that it may be without prejudice to his demand, and that he might 
have a fpecific perfurm. nee of }he ai tides. It is true, the find 
John Andrews fold the fame lands to onc Cyopp\ but after the 
articles) were executed for fide ihcieof to the faid Croppy he gave 
the venJoi feven hundred pounds for Icavc'to rclmquifh his bargain, 
ariJ thereupon tliofe articles were made void; by which it appeals 
that u w.is a very extravagant bargain, for other wife fo great a fixin 
would not have been given to rclmquifh it; and it was infifled on 
behalf of the defendants, that an extravagant bargain ought not to 
be Gained into execution in a court of equity. 


To W'Hicri it ivns anfivnedy that Atkynsy the purchafer undi^r 
* [ ^53 J ai tides, would likewife relinquifh the fame upon the pay- ' 

meiit of the feven luindied pounds to him; for fince John Andrews 
ha<l got fo inucb money by Cropp, but it was juft that Atkyns 
iliould have that money, 01 a fpecific pcifornunce of his articles. 


And 1 HE Coi/RT was of that opinion. 


^>ut ■in legard the defendant was a minor, and by confequcnce 
coultl ri..ike no dedion, thcrefc re the Court decreed a fpecific 
execution of the articles made between Andrews and AtkynSy for 
that the fide thereof by virtue of thofe articles, and in confidcra- 
tion of fo niMch money to he paid for the pureh.if*, was a feparate 
and fpecific lien on tho^e Kinds, and this by the conftant courfc of 
this court , am) for fo much of the purchafe-money to be paid as 
the lands flndl f.ill ihort to anfwer the faid Atkynsy he fhall come in 
ao acreuitoi by lp«.ci.ilty on the other lands. 

Therefore it w.\s di crffd, that all the lands not fettled in 
jointsin, or winch might be in dower to the widow, fhould he 
forthwith fold, and that the infant ihculd join in the conveyance 


(jT I Eq Air ai? ? T-q Af’r, (/•; Sor ruin(><i' Tinnry, 3 Atk 8. 
S 7 1 ri«m a"_4 " \ 3i*5. ViJa Rf.*! 1. Ifilwty, Co. Lit. 36 b. 

E;own*s Colt.. f’J' 591. Pt*i.'cn v Ttflifon, i Bro C. C ijj 

with:n 
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Ti^ithin fix months after he jhould be of age, and the master to ^HAttn 
take an account of all the debts, and that the fame fliall be paid m 
proportion ; and if the lands now to be fold fhall not be fufficient 
to pay all the debts, then the reverfion of the widow's jointure ***’ 

or dower lhall come in aid thereof) to falisfy whit (hall remain 
unpaid. 


Soley againft Salifbury. 


Cafe 69. 


BILL was exhibited by the creditors of a mortgagor to have The Court will 
^ the eftate fold for the payment of their debts, pending which f*"- 

fuit the mortgSi^ee obtained a decree to foreclofe the mortgagor of k***^^*^^* 
the benefit ot redemption. ^ conduft in the 

* • -rr n mortgagee. 

The Court decreed, that the plaintiff mould redeem upon s. c. 2. Eq.Ab. 
payment of the pniiLipal and nitercft, and cofts, to the mortgagee, 600. 
and referred to a mas i er to take an .iccount thereof, and that 
the land fhould be fold to pay thc’creditors (a). 


(/j) Slc Grcfwdd Vm Maiiliaiiif 2 
a Vtrixi bul. 


Ch C.rfc'j 170. Godfrey v. Cluldwcll^ 


* [ '54 ] 


- * Adams o^ainft Clcrkc. 

A TESTATOR devifed feveral fpccific legacies to fevera! 

perfons;and in particular he deviled fpcLilie legacies to each 
of his graiidchiUien, to be paief at their lefpe^tive ages of 
“ twenty-one years, or days of inariiage, which fliould firft hap- 
“ pen i” and by a fublcqueiU claufe in his will he appointed, that 
“ all the legacies thereby devifed lhall be paid within one year after 
“ his deceafe.” 

The grandchildren, tfiough underage, and unman led, exhibited 
their bill, and iiifillcd, that by virtue of this lalt claufc in the will, 
their legacies ought to be paid within a year afioi the death of the 
teflator. 

The Court. The fubfcquciit claufe in this will, which 
feemingly contradiiJls the payments of the legacies to the grand¬ 
children m point of time, mult be conArued fo as it may not be 
repugnant to any "former claufe in the fame will, and therefore 
that laft claufe mu A only relate to the other fpccific legacies given 
to the other legatees, and not to the legacies deviled to the grand 
children. 


Cafe 70* 

If Icgau'cs be 
given inter aim 
to children, **o 
** be paid at 
twary - ewf 
« &«.''aluMe. 
quent claufe, 
that ** aii lega- 
cics Hiall be 
** paid wiibin a 
year aftei aif 
deccafe’'fhall 
relate only to the 
other legacies m 
the Will, 

SC 2. Eq Ab. 
557 561. 

2. Aik. 86.112. 
2. Vtrey, 30. 

2 Com. L/ig. 

Cfunccry’* 
(3-V. 11). 


Hill 
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Cafe 71. 


Hill avainjl Filkins and his Wife. 


A devife by a ^^HIS was a bill exhibited by a proteftant hei: for the rccoTcry 

in trull to X yf jjnJs dcvifcd in truft for a papilK 
faftjh of linrU 

** to be foW fur Thc CASE was as follows : yfnnj Stephenfon^ who was grand- 
»* the payniciit inothcr both to the pl.nntilF aifd to thc defendant’s wife, by her laft 
** hf auts" im! devifed the lands now in quedion to one 

« th^rLfXt'to bothpapirts, in truft, to be fold for the payment of 

bcpaiH to.V. her debts and Legacies ; and the refiduc of thc money anfing by 
rt/afi/f,whMi fuch flic (he devifcd to the wife of the defendant, when fhe fliould 
file Ih.iil ar- her age of tw'cnty-oiie year'., or be mairied with-the confent 

'* of" tvX'tf- truftecs, and appointed them t.' be her guardians, and 

one yfarb. V,i ft>'»n after died. 'I'hc fnd guardians fent the {laihtift’, who was 
“ be nurii'd thcii veiv young, to a popifh Icliool in SujjtXy and tiK defendant’s 
•* wiihtlitcin- to another jiopiih lehool in Ilnmmerjmith. 

ftnt ot tlic 

fid tn-r. Unt Knrer //’Y^thcir Lither, who vv.m their guardian by nature, 
«« ttcj,” 1. a pLlitioned the Lord Chancedor 0 )WPLR to have thc guaidianlhip 
goodtitMfcji'oi- hi«, childiea, or fome other proteftanL who fhould be thou'^'ht 

witbflanamet'it. t> 

^ accoidmglv an order w’as made, that they fhould be edu- 

rreitei^iiit k o..! ; but Ivhnt that 01 der could be 
tenant chuitli executed, i:ic d'J nd ml •nlerirai 11 d win o.iC filkuiSy at ihe chapel 
wiiliin fix of I HL Kmi*. 1 ('I'’'' keiii. i.t, in a p:iLll,aiid tvvoda^s aficrwaiJs 

monilibal'trIhe miPilUi ol tuc ciu cil of 7 ‘tj'a :J. 

attains rht amt ol ^ 

cisliutnyc.iis 'The defendant coPik-ii. s by her anlvvc', that flic w"as a papift at 
* r I "I the time <>!’making the wnll, and at her grandiiiot.-ci’s dcaili > and 
*- for plea faith, th it tlie pLiiitiiK was then a pa.uft , a..d that fhe was 

S. C 10 Alod th;n time uniici the age ol (.ightCLii years , and that bcfoic fhe 
^*^cc^f^nCh nite.i’ar.K J with tlie other delcndant 

■ ■* *“ '• /.’///o/i, who \»as tlien, nd now is, a pi etc ft ant , and that fhe 

s C 2 I'tti lurftli beca.nie a pu'teitaiit,. nd coi.n.rmcd, within lix .nohtlis next 

V/ms f) after ihf' came to the age rd ciglit-cn yeais, accoiding to the 

S C 2. 1 'vi Ab. jjatuti in that tafe tin Ic and pri \ideu , th'e w'ords of wlnv,h fta- 

“ Attti 29 S^ttmilt) 1700, perfons educated 
- /• jj prtkfliiu', tiic po[inh ulig.on, who fliall lu t within fix 

“ months aftei tiny attain the age of eighteen years take the oaths 
'* of alltgiance and lupM-ina< y, and make ami Inbfcnbe the 
ilctlaration of 30. Cin. 2 . in the couits of chanceiy. Icing’s 
“ bench, 01 quarter kllions, ftiaM be difabled (^ut'iioi their hens 
or poftcritv) to inhciit, or in any wife to take, any lands, tene- 
“ ments, or hctcditainents, within this kingdom ; .ind during the 
“ faid peilons live', thc next of km who fhall be a proteftant, 

“ fhall have and ei.joy the laid lands until the) take thc faid oaths, 

“ without accouiiUiig for thc profits lenived, but not to commit 
“ wafte on penalty of ticblc damagis.”—'Ihe next claiifc is, 
'i hat alter the lOihof Apnl 1700, no papift fhall puichafe. 


(-} 11 &. iz H'dl 3 c 4. f 5,6. 


mediately 
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mediately or immediately, any lands, tenements, or heredita- 
“ ments, within this kingdom, or profits out of the fame, but all 
’ “ fuch eftates or profits out of lands fhall be void {a)** 

Then fhe infiftcd, that the plaintiff had no right, he being a 
papiff himfclf at the time of the making this will, and at the death 
of the tcflatrix. 


Hut 

Filkins 

AM HiSWjrE4 


This being the fai'^, the Tingle V}uc‘flion was. Whether this 
devife of the icQcluc to the grand-daughter fliall be accounted as 
land, and a purchafe theicot, within the ftatute ^ for if it is, 
then it is void, and theeUatc will dtjeend to the plaintiff as heir at 
law (b). 

• 

And as to tli^at point it was faid for the plaintiff, that to devife 
lands fotpay incut of debts, and the refi'hie of the * money an flng ♦ f i "6 
by the fale thereof to be p nd to a papitl, this iciidue fhall be taken ^ 

as lands, and is a ])urch<ife thi-reof within this ac^i, and therefore 
cannot be taken by a p.ipill , and fo it was refolvcd in thchoufe of 
lords, in the cafe of Roptt v. Radchjfe (iJ ; for othciwifc, fince 
nobody life could have anyintereff theiein, fuch papnl: might pay 
the debts an«] ligacies, and enjoy the lands, and by tins means the 
iiatute would be eluded which was made to pi event their taking 
lands. . 

The Counsel /hr the defendant admitted, that a devife of the 
rcfiduc (as in ihii, cafe) was a purchafe, and within the feconJ 
claufc of this ffatutc; but yet that the defeihlant was entitled to 
hjivc an cxtcuiiun of this tiulf, for tlu^t this flatute had two view's: 
one was to hindei jsij-iJls from enlarging iheirlanded intereft ; the 
other was to ini.Lc tie in to conform ; a id the age of eighteen 
was accounted a pif^pci period for them to make their clec^tioii 
whethei they v/ould coiiiorni tir not. I herefore a devife to a 
papiR undir the .-ge cl eighteen ycais is good, if he conform 
within fix montii-> aft't lie comes to that age ; otheiwifu the 
words in the ffatutc ulucli diiedds wivm that conformity fhall be 
made are in vain (#/); agd though he* did not conform at the time 
appointed, yet the inheritance veiled in him, and fhall delccnd to 
his he'irs, and he fh.dl maintain an action of waffc by virtue of the 
Ifatutc againff the ne.\t protcRant hc'ir, who is entitled to take the 
profits duimg the diiability. And though the defendant’s wife 
was bred a papiR, and piofefied the pupifh religion both at the 
time of the devife and at jihe death of the tcRatnx, and liLcwife at 
the time of her maiiiagc, yet fhe became a convert before Ric 
was of the age of eighteen ycai s, and had done all which is required 
by the adi, and fo is capable to take and enjoy the effatc.. 


(a) See i8. Cta. 3 c. 60. j, Hiwk 
P. C 71I1 edit. cli. 15 f 5. 

(p) H'lwkinbt' Chuppil, I. Atk fiis 
Daveis*:'. Dev^Cb, 3 \Vm-> 46 

(e) Poft. 167 . iSi. Ab. Med 330 . 


1 B:0 P. C. 41:0 —Sec .ilfo Pavers v. 

3 Peer Wnib. 46 Catiiek v. 
Pn.ni('0'i, 3 Ptcr W'ni\ 31'a, 

3 Pt.tr, Wr.iJb. 4^>. 
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And 1 H£ Court was of this opinion; and therefore decreed 
the trullees to perform the truit. 

N. B. On a rehearing before the Lord Chancellor King, thft 
bill was difmifled with colls. 


* Robert Barker againft Giles and Smith. 

Friday, ^th yune% 

wnc a fill brought by a furviving legatee to have an exe- 
^ cutioii 01 .1 trull. 

I'lir CASE was as follows : Robert Barker, fcifed in fee of the 
lands in quellion, by will devifed all his rc.:l uid j>erlonal ellate 
« to, &c. in trud to fell tne fame, and thereout ;o pay h'S debts 
“ and legacies ; and the refidue (if the fame amounted to no more 
“ than four hundred pounds) to be laid out in lands to the ufe of 
“ A. tor life, remainder to Robert Barker his nephew in fee ; 

and the fuipUis above four hundred pounds to be alfo laid out in 
“ lands 4 o the ufe ot the teftator’s nephews yersm Barker and 
“ Robert Batker, and the fuivivors and furvivor of them, their 
** heirs and alligns fur ever, equally to be divided between them, 
** lharc and Ihare alike.” 

• 

7 'his will was nude in the year I71<S, and about four years 
aftciuaids the tellator died, and left a confiderable perfonal ellate 
fulHcient to pay all his debt*- am! legacies , but ye:om Barker, one 
of the letfatCLS, died 111 the lile-timeot tuc teltator. 

And now the plalntifF, as furviving legatee, exhibited this bill 
aijaiiift the executors and heir at law of his uncle Robert, to have 
an account of the real and peifunal ellatc of the fa{d teflator, and 
to have conveyance of the real ellate. 

The truftecs by their anfwcr fabniitted to account, and to exe¬ 
cute the Cruil out ot (he reliduc of tlie eftate, after debts and lega¬ 
cies paid. 

Thi 'ij'i sTioNwasjHow tbistriifl fliould be executed f for that 
the heir at law to the teltator claimed a iiiOiety of the ellate by 
delcent ; and this depending upon the conftruction of this will, 
what edate the legatees took by (his dcvife *, for if it was a tenaiuy 
in lommon, and one of them dying in the lifc-timc of the teftator, 
then his moieCy will dclccnd to 'he heir ailaw,4ts undifpofed by the 
will : but if they were joint-tenants, then the whole furvives to 
the plaintitK 

Lutvvytch, Cowper, and Tai , for the plaintiff", in- 
lifted, that this was a jovit-tcnaniy, it being in a will where the 
intention of the teftator is to govt in, and where artiftcial reafon- 
ing 19 not to be admitted againft it , and that nothing but an ex- 
prefs intention, or a ncceliaiy implication ot fuch intention, tholl 
create a Unafuy in common in a will vylncii would not create fuch a 

tenancy 
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^tenancy iti a deed. It has formerly been doubted, whether the Rork*/ 
^words ** equally to be divided” would make a tenancy in common 
■ in a will. RaUlife's Cafe (a) is the ftfft cafe to that purpofc, gw m an.* 
and was rcfolved by reafon of the intention of the devifor, they not ^k-itk. 
being proper words in law for that purpole, for they do not create 
a tenancy in common in a deed even at this day. "1 he cafe of 
Fifjir V. Wynne {/>J, in Holt’s tune, was a devife of copyhold 
lands to the devifor’s two daughters,.equally to be divided between 
them, their heirs, and afiii;ns ; and the Court was divided in 
opinion : but FIolt, Chie} 'fujine., held the devife to be a joints 
Unancy^ioT that all the words nd^ht be fulfilled by a joiKt-tenancy^ 
and they do not import a fcvcral freehold. In the cafe of Blijfet t/, 

(rj,« the teafon for that judgment, as given in the 
books (perT'/^i nor), does notfiip|Kiri it, and (per Lutwych) 
is not kiw. * Now it is plain, theti; woids would not make a [ ^ ^8 ] 

tenaii y in lonimn in ci'h-'d d) ; iIilk/oic if fuoh a tenancy is 
made by this wdi, if inuli in; by implication ; hut exprefs words 
in the lame will liiall n*,Vir lie ^eie^led to make loom for an 
implication, as the woid “ fuivivoi” mul] in this cafe, if this is a 
tciuincy III Cciinnion liy the luhfhqiuiit words “equally to be 
“ divided between il.cm ir beuig litfl devifed to them, and the 
furvivor .ind their hens, in expiefs teims. It may be objefted, 
that it both the legatees haJJuivived tlv r<-fi itor, they would have 
been tenants in Ktiiimsn ; but 1)^ tlie woid “ lui vivor,” the teflator 
intended a*provifion, that it eiiiur (mvivul, he fliould have the 
whole; and that if both fuivived, il'Ky fhould take by nioietit*'.. 

Now in this cafe, the Kgal efiate being m trultces, the htir at law 
can have no pretence tint a niuiciy detceiuls to him as iindifpoled, 
therefore by th'Jla words in the will the legatees ueie joint-tenants j 
and to It hath bexa lelolvui in parallel cafes; as for inftancc* 
where the tdlator di vit'ed lands to Jane and hh^.Jnth duimg life, 
equally to be divided,” remainder to the right heirs of Jane { 
this vi'as adjudged a joint tenancy for life (e), Trin. 6. ^nne^ 

TtvUki’tmiU V. 'J,'Reties. So a devife to two, ‘‘equally to be 
“ divided between them, (ri have and to hold to them and the 
“ furvivor of them,” was adjudged a joint-tenancy (/). So 
a devife “to his executors, and to the An vivor of fhem,” was held 
a joint-tenancy So where lands were devifed to two daughters, 

“ equally to be divided, and to the furvivor of them, and to the 
“ heirs of the body ofiuch furviver;” this was adjudged a joint- 
tenancy, and not a tenanpy in common {h). Now by the words 
of this will, the trtkilces are dire« 5 tcd to convey the to the 


(i) 3 Co. 35—See iilfoU^cr, 15 a. 
(^) Coiny Rcp ^S. i. i«(l. Ray. 
6'!z 1 Salk. 39z. 3. SJk. 206. 

MoJ Z96. Jiolt, 3G9. Lilly'sEnt. 
X. Petr. Wmi. 2, n] Abr. 
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[•} 3. 373. Salk. 276. Comb. 
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Rosikt legatees, and to the furvivor of them, and his heirs ; therefore the 
Ba»jc*ii nothing by defeefit, this being an executory 

Cr?::A«o truft,pndthel egal ertate veiled in the truftces. '1 here is a dif- 
&MITH. fcrence between an tmmedtale dcvife and an exautory trujl\ for 
where any-thing is executory, the Couit will coiilider the inten¬ 
tion (a). Farther, hy a devifc “ to two and their heirs,’* they 
are joint tenants (i). So a «L-vifc to two, without faying more, 
they arc jcint-tenan's by impjication ^c) but in this cafe, the 
tsil.itor has torbulden fucli an iinplscation by his comment on the 
devile in ihcfe words “ cquaily to be divided j”'and the word 
“ furvivor” explains Jus intention to brcalc tlic defeent tothehcir 
* E ^59 ^ ^ coiucyance to carry the ellate entirely * to the 

furvivor , for otlitrvvife that woij mull be r.'je^Sled* Which could 
never be the intention of the teJlator. And this was ^the opinion of 
one of the lords comnn'honcis. • 

WeaRG, Sc/:L.t&r General^ for the defendant^ argued, that 
there is no difference in this cale between an immediate devife 
and an executory trull} for it d'*pcnds now only on the words of 
the limitation (</). In 2 Ko'l. Aht. 90. the limitation is exprefs, 
“ to the hens of the body of the luivivoiSo in 1 ivukerman v, 
fcffcr'iei (e), and Bale v. CoUman {f)i a'dcvif, of lands, though 
executory, was conllrued in the fame mariiiei as an immediate 
dcvife. In that cafe, after debts and legacies paid, the rcfiduc of 
the pcrfonal eitatc* was to be laid out in the purchafe of lands to be 
iettltd to th>* ul'c of A. for life, lem i.n ler to the heirs of his body ; 
and Qo''\’TZy.y Cha?,Li’'lory on the hiil henring, was of opinion, 
that in a court of equity this ^IhoulJ b' confnlered as an efface for 
life, remainder in fr.il, but Harcogr i, Chanc. llofy on areliearing, 
thought there ought to be no diffcience, in point of conflrmSlion, 
between a court of equity and a court of law : to which CowptR 
CrA EJir. 3T3. afterwards aTrccd. 2. Vent. 3^5. ^tyle^ 43 j.. As the heir at 
pJ- 5 law IS favoured in all couri'«, if any accident in point of fa< 5 l fhould 

arife between the inception and confummi’tion of a will (as it did 
in this cafe between the ntaking tile will and the death of the 
tellator) to favour his right, in fuc h caf he fhall take. Now it is 
allowed, that it both ihejcgitees had f'lrvived the teffator, in fuch 
cafe they would have taken by mnu rics , thcrcfoit if one of them 
die in thelife-time of the teffator, his nnecty fli.dl dcicend to the 
Style, 4S4. heir at law, as undifpofed by the will; and is in adevife to two the 

3, Lev. 373 word “ furvivor” is i.Tiplietl, tlicrcfore the exprelling that word is 

of no "weight, bteaufe if it had not been cxprfffcd it would have 
been im{ lied j but if both the legatees had diea in the life time of 
the teffator, then Ins heir would have been entitled to the whole, 
and fo he is to a moiety. And this was the opinion of the other lord 
commiffioner, 

(jJ J Pcti Wms 14a. (/>> 8. Vintr Abr J65. a Vern. 

(i) L.tt.kt n, ft-ft 183, 184. 6’’o I peti. Wins 14a. a. Peer. 

(»J Li.t ftfl 281 Wins 473. 

(rf) D. ap rSCaftf, 2 Chan. Cafes 
fg) CaScj Tcm.Holr, 370. xi. .'‘led. 
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.fClNG, Lord Chancellor^ Xliis devife is to be coniidcred as a Rob»«t 

devife of a real eftate. 1 he rule of coiiftrui^ioii of 'vills in this Darke* 

court is the fame -as in the courts of law, -y/z. accoiding to the 
teflator’s intention appearing b) the woiJs of the will, ast far as b«uii 
coiififtent with the rules of law ; and every word that can have a 
conftru£lion confident with law ought to be letamed. Had this 
been an ejcprefs devife, it had been i tenancy hi common (j) i tho 
meaning of the words mud be invariable, and cannot h<- altered by 
the accident of one of the parties dvnig. A ilevifc to two and then* 
heirs is a jomtAcnancy. Jl a d 'i ifc bet' V. fur life, n in liiidcr to 
infec, and A. dies living tin. lefl.itOi*, B. (liall talce iiiinieili..ccly. 

7 ne teftator’s intent when he made the will was, that the heirs of 
both his nephews fliould take. Ily the ad of Cod, here is a 
determinatioivof his int.Mition as to one. If tnc dcvifees are joh:t~ 
for life, with fever,li iiihei itanec''', all ilic words of the will 
may be well confident, whicli caiiiiut be by any other condruclion; 
and if fo, the plaintiff will be entitled to the whole fur life [l>) ; 
and after his death bis liLii to one niouty, and the Iieir at law of 
the tedator to the other irioict},^)y the biple. 

Wherefore he made a decree accotdinglv ft). 

Which dec iCC was uffirniL'l in the houfe or loids, with an adii,> 
tion, that the appellant may be at Iibeity to applv to the court of 
chancery tor the piolits of liie real edate, in cafe the peiTonal edate 
ihall notljc lutficienl to pay the debts and legacies [d). 

(a) 'i lut Linrl f 5 c\*ri.d fo i\v > P'm fci ’ S\vcc.t, Anib 17^ Fiewcn 
01 rjwV,/’ ' a iitL ly tikfU. i . . il« , 2. H.o'\n (' L' i 70 L^oJd- 

1 L I'rir^L luyl'ii* v m u ]u!infloi:, l^lOv^ 7 l C C 455, 

I i»llv 403. OvtiiT Ous-ii, I Aik fi) L r»iniii»n i. Petr, 

491 Htiih *1' IK i-*' Wr»s 96 n Piiill.pSj i. fq. 

CwOcIrrJt. -T' f Wilf Ciii- AI>i. zcy-*, "J ind r/, Hovmics, z. Atk. 

kin T/ C;.ilkin, Towp (Co, ''Ci.irron 3134 Kofe n>, lldl, 7, Bun. i 83 i. 

Bert, 2 fiioMii. C C Z33 JniI.rtc r Pcrkim 1 Ba\nion, 1 Biown C C, 

Fart, 3 HiOsMi C 25 Cjiiipbtl I. IJA Ainifiionp-t. Eklndpc, 3 Brown, 

Campbc],‘4 Biown.(' C 15/ (' C ? 13. Wilfon t Hailey, 5 Bio, 

{h) Sec Pi ns; a (by, j Cb R<p l\C 3S8. 

187 Humiiie^ L' Aiqb 13b 3. CaS s in Pari 297, 


M a Th9 




irhc 6th February, 1719, 

I K 

The Houfe of Lords. 


Thdmas Lord Parker, .Lord Chancelkr. 

Sir Jofeph Jekyll, Knt. Majler of the Rolls. 



* John Trevor, and other the younger Children of Sir * [ 161 ] 

■ _ 

John Trevor, Appellants; Cafe 73, 

AND 

Edward Trevor, Efq. Son and Heir of Sir John 
Trevor, late Mafter of the Rolls, Refpondent. 

S IR JOHN TREVOR, by articles dated the twenty-third if^.infidaridc< 
Offober 1669, ill confideration of a marriage then intended ntion ofmarri* 
to be had between him and Jane Pulejion^ the widow of Roger 
Pulejion^ and of the a/Feftion he did bear to the faid Jane-^ did ^ 

covenant with IVtUiam Salijbury^ Efq. and Sir Richard Lloyd yean* to the ufe 
(truftees therein naiped), and their heirs, before the end of two oC himfeif ftr 
years then next enfuing, to fettle and aiTure to them and their heirs, ^ with oat 

as their Counfel fliould diroft, all that the capital melTuage called 
Brynkinalty and other lands therein mentioned in the counties of QMiader ra hto 
Denbigh and Salop y being the ancient feat of the fimily, and all the wife ibr life^ 
eftate he then had, either in England or IVaUs, about the yearly retoiloderiohlt 
value of two hundreti and fifty pounds, to the I’everal ufes in the Jj®*^*^***^^*® 
faid articles men!ioned, viz. to the ufeof the faid Sir for life, to^hTh!^ 

Vf the body of fuch hem male, with remainder to his own right heir*, and that he fly<»id liaoi 
feifed to the faid ufes until a fettlement Alould be made, anfl then, without mairing 
clement, levies a fine, and afterwards declares different ufes, and dies, leaving a large elUti 19 
defeend to liis cldeff Ton, to whofe ufe no part of the eftate was declared under the fine, t^tTt 
Will decree a jcttlemint to be made putfuant to the ufes declared in the marriegt^ultt.—%. C. 
14. Viner. Abr. 57a. S C. i. £q. Abr. 387. S. C xo Mod, 436, S. C. 1. Peer. Wma. 

S, C. 1. £q Ab. 475 505. S C. a. Bro.P. C. laz. 5 . C. xo. VmerAbr. 247. a6o. 
tj. Viner. Abr. 374 57a. 28X. 285. 

M, 


without 
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John Trsvor without impeachment of waftc; then to the ufe of the (aid yafti 
anoOthzri (( fQp jjfg . gffgp j^gj. to the ufe cf the heirs males of the 

** body of the (aid Str yo/wj on the body of the faid yant’ to be 
Edward “ begotten, and to the heirs males offuch heirs males lawfully 
Trevor, Escj. “ ilTuing} and for dcfa>ilt of fvich ilTucjto the ufc of the right heirs 
R£tpoNDE^T. « Qf fhe laid Sir yohn ‘ft evor for ever.” 

* £ 162 3 * ^nd for a farther ftrcngthcning the faiJ article';, Sir yohn did 

thciehy covenant, that if the iiies and liimt.itions therein were not 
well raifed, accriJing to the intent and nicai.mg of tifc faid articles, 
that he and Ins heirs would ftand and he feifed of the prcmifes until 
(uch time that a farthei ^il'iirance thcicof flu>uld be made, to fucli 
life and ufes as aie therein bcfoie dcclucil. , * 

The mariiage took cflert, and .Vo yj.oi h./l ifluc by the faid 
yar.e the rcipia> lent L'.dx*. lOd, hist Ideff foo .mil heir,orn the fifth 
of NoLemtir ib7C and Prudentia^ 

Amit't now Ln.iy jiLtldtetun^ the apprll.iiirs. 

But no f. ttlement w.iS made puifn int to the aforefaid articles ; 
and S/rycevand his lady (haMrinfonv: prguvlicc againft h'div.n.If 
the eldelf fon) levied t'.so linis of the lands comjinfcd iii the faid 
articles, in the )e.4r Jhg2, in.to Su 'John ff'ynn and Edward 
f''auo;ban and about fevtn yens aftciwards, 29 September 
i6gQ, they did by deed de< hoe f.hc iii'es of the faid fines to Sir'John 
(or life, then tr, iht f.ml 'fan< fo: hfi, .ind after then dcaih, then 
lo 'fobn 111' ('’ccrid Ion, ,nu! the h' ir^ m.iles of Ins body, with the 
iiite lernaiiiJcrt ot.’: to .v t! t.i 'Iudsr'I t evor fucccllivtly, 

icmniiider to his i.'.o d,. t hitii, /^/’i.i'.vir/a and AnnCy and the 
heifs of then bolus, rLiii.,i;j.L. to lln. light hens of Sn 'John 
j'if'.’or for ever. 

And a>. an inthicement to levy the (..iJ fines, and to declare the 
ufes thciec>t,as in the i.nd di .«t is iu.mMuned, Ir-veral ai^ts of undii- 
tifulneB wire theiein recited (out none piovcd in the caufe), and 
all'othe ni image of the fnd EJ:iard with one Alary againft 

his f.ither’s confent (who uas proved to be bom and bicd a gentle¬ 
woman, and of .1 fobi'i and virtuous bcluviour), w'hich marriage 
was not until fix or fevcti ycais after the l.ud hues were levied; 
and it w'aa jlfo icciced in the laid deed, that if the faid Eehvard 
Ihould have the lands compiifcd in the laid ai tides, then Sir Jobti 
..ml Ins lady would be emibieil to make piovifion for the younger 
children. 


*C ] 


Sir John Trevor^ when he executed the faid deed to lead the 
ufc.sof the faid fines, was feifediii fee of fcveial other lands (which 
he purchafed lincchis marri.ige), of the yeaily v.»lue of fix hundred 
pounds and upwards ; and,heing fofcifcd, he and the faid did, 
b\ Iciife and releafc, and fines levied, fuilc the fame, together with 
other lands which ' were ihe inheritance of the faid Jane, to the 
ufe of himfelf and the find 'fane for their lives, remainder to John 
tliL'ii fccond fon lu t.ul male, remamder 111 tail to Ins other children, 
as 111 the former fetllemcm. 


Afterwards 
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Afterwards Sir John pujchafcd other eftates in fee, which upon TAr¥«i 

his death defccnded on Edward his elJeft fon and heir ; and alfo ANnOTHiRi 
fome fmall parcel of land comprifod in thefaid articles, which were ^^^“iJ***** 
not fettled by the deed in September 1699. Edwa* o 

The Lady Trevor died in Augvji 1704.; and Sir John died intef- 
tate 20th May 1717: and afterwards forne Jifputes ariiing amongft 
his faid Tons and daughters concernjng his real and perfonal eftate, 
and who Should adminiller, a commiflion of infpcution was awarded; 
and upon the execution thereof, the faid articles were found in a 
fmall trunk with fome jewels of value, which Sir Johnhzii depo- 
fited in the hands of one Evan Lloyd for fafe cudody ; and then 
Edward Treyor the refpondent got a copy thereof. 


After the death of Sir John, his feepnd fon John entered on the 
lands Comprifed in the ftid articles, under colour of the fettlemcnt 
in Septernber 1699, and he andhisbrother //.>«»• 7 /ryor (whowas 
adininiflrator to his faid father) got into their hands all the deeds 
and writings of all Ins ellate. . 

Thereupon the laid Edward exhibited a bill in chancery in 
October lyf-y again A; all the now appellants and others; and 
amongft other things prayed, thatthc faid articles might be brought 
into court, and to have a fpectjic performajice thereof, and a con¬ 
veyance made, as therein mentioned. 

The defendants put In their anfwer, in which Arthur^ the 
adminiftrator, confelTed, that the faid articles were in his poflelHon; 
• and they all infidcd, that the fame ought to be confidered as a com¬ 
plete fcttlement; and that Str John their father had thereby an 
ellatc-tail, which by their lints in 1692, and by the deed to lead 
the ufes thereof in SepUmber 1699, was docked, and the lauds 
veiled in the fecond fon John Trevorm tail male, with remainders 
over ; but if the faid articles Ihould be looked on as executory, 
and as. an agreement /or a faithcr conveyance or (cttlement, in 
fuch cafe Edward the refpondent had other lands defeended on him 
from his father of a far * greater value than thofe comprifed in the 
faid articles, befidcs his Uiare of the perfonal eftate, which ought 
to be taken as a fatisfai^ion for the lands agreed to be fettled on 
him by the articles; and for that reafon he ought not to have a fpe- 
cific performance thereof. 


[ 164] 


Upon hearing this caufc in June 17x9, 

The Lord Chancellor (a) decreed, thzt John Trevor, and 
all the defendants, Ihould execute conveyances of all the Linds 
comprifed m the faid articles, and winch were by the deed twenty- 
ninth September 1699 fettled or conveyed to the defendant John 
Trevor (witli fuch remainders over as therein arc mentioned), to 
the ufc of Edward Trevor the refpondent, and the heirs males of 
his body, \irith the like remainders to John the fecond fon, and to 


(o) Lord Parker, 

M 4 


Arthur 
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J®**! T»»''om Arthul^ tiXi^7udor fucceflively in tail m^le, remaimler to Prudefitil 
an» Otnlks Anne^ and the heirs of their bodies, reiiuiader to the right heiri 


^^^*AND**^** of Sir John Trevor for evcf. 
Eowari» 


Tixvor, Erq,. 
&£SrOKPXNT. 


And as to the other lands in the f.iiJ articles, which came to the 
faid Edward by defeent from his father, that the faid Edward 
(hould convey them to the ufe ot hiinfelf and the heirs males of his 
body, with the like remainders over to the defendants 'Johny 
Aitbur^ and Tudor fucceflively, remainder to the right heirs 

of Sir 'John Tj'evor for ever } and for thalpurporc,'»chat the parties 
(Iiould levy and fiilFcr fuch Hncs and recoveries as the cafe ihould 
icqiiirc, but at the charges of Edward Trevor, 

Which decree the refpondent by his Counfcl infifted to be juft, 
for the reafons following : r 

* I 

Fjitsr, P'or that by the fcope of the arttde^y they were never 
defigned to be a fettlement, being only a bare agreement how, and 
to what ufes and purpofos the lands therein comprifed fliould be 
fettled ; for by tlie flrft part there\')f Sir yobn did covenant, within 
two ycais, to fettle and allure the faidlands to the trullees and tlieir 
heirs, as they and their Counfel fhould diiedf, to the fevcral ufes 
in the faid articles neentioned, and alfo in the faid fettlement, as 
ihould be agreed on, &c. znx. “ to Sir 'John and his afllgns for 
life, \\ ithout impeachment of waftc ; and alter bis death, then to 
tin; fiid 'Jane for life ; and aftci her deccafe, to the heirs males 
wf the body of Sit yobn on the body of the faid yane to bo 
begotten, lJc.” 


&« 

<C 


iC 


r "I * "Nor can ih^ soztniatit to Pavdjufedy 
^ ^ ai tides,be taken as a fin d fi ttlem'*nt, tron 


in the latter part of the 
from the very words and pie- 
cedent part thereof; for in', only piovifional, and to ftand in force 
till a fetiloincnt fliouid be made in form, and fuch a lettlement 
v/hich would aiifwer the intention and agreement of the parties. 


Neither can it be prefnmed, fhaf Si/ yob/t fhouJd have a greater 
efiate than foi life ; nor that it Ihould be m his power to defeat his 
heir male of that provifion and e'hitc \.’hich by the articles were in¬ 
tended to be made for him, bccaufe the articles weie founded upon 
the confidcration of his marriage, anal of the aiTedion he did bear 
to his intended wife, and to the hens males of their bodies to be 
begotten ; fo that the coiificlLi ation extends as w’cll to the ifTue male 
of that marriage as to the wife. Utfidc'^, the eflate is exprefsly 
Jimited to Sir Jobu lor life, without impeachincijt of wafte, which, 
would have been in vam if he had been tenant in tail, bccaufe in 
fuch cafe he would have been difpunifhable of wafte. 

Moreover, the lands are dircfled to be limited after his death, 
and after the death of his intended wife, to the ufe of the heirs 
males of their bodies to be begotten, and to the heirs males of the 
body of fuch heirs males ifluing; to that the firil: words are only a 
delcription of the purlons who arc to take, mz. tlie firft and 
“ other fons, &c. i” and the fubfequent words fhew what eftate 
they were to take, viz. to the heirs males of their bodies.*' 

Now 
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Now thefe articles could^ot be effc£lually performed without 
limiting the eftate over to truftees to preferve contingent remain¬ 
ders, and in fuch manner, that it might come to the nrft and other 
fons of that marriage, and could never be intended to give a power 
to Sir *fohn to defeat his lady of her eftate for life, or the firft and 
other was of that marriage from taking it after ^e death of the 
furvivor ; nor can it be prefumed, that the truftees would have 
agreed to fuch a fettlement. 


As to the poiitt inftfted on by the defendants, that the refpondent 
Edward hath received a full recompeiice and {atisfa( 5 fion for that 
eftate which he was to have by the articles^ by his father’s Aiftering 
his eftate to defeend to him, this is altogether immaterial 
becaufe Edwar^y the eldeft fon, doth not come for Citisfa£fion or 
recomptnee by way of damages, which* is quite out of the cafe, 
but he claims a right as a purchafer to the fpecihe lands and 
* tenements comprifed in the marriage-ai tides, and defires that the 
fame may be fettled purfuant thereunto; and that againft the 
defendants, who nowclaim under a voluntary conveyance made to 
defeat thofe articles ; which conveyance was not made in favour 
of younger children wlio had no other pruvifion, for they were 
othcrwifc plentifully provided for, the faid yohn 2 revoKy the fecond 
fon, having an eftate of fix .hundred pounds a-year by the fettle- 
ment in Oiiober 1699, and there being an ample ptoviiiun for the 
left by thelrerpedive fhaics of the perfonal eftate of their father. 


After a long debate, the decree was affirmed 


• 

^ (j) See Wiltoxv Wilcox, a Vern. 

558. Bland *z/. Widinofc, 1 Perr 
342. Lccchmcie •v, Earl uf CailiHc^ 
3, Peer. Wms. 224 

{tf) 2, Browii\ Calcs in Pari. 122 — 
alTo JOLCe 1. L([ Cditb 


Abr 392 Nandick v Wilkes, i. Eq. 
L'jftb Mbi 393 Cufack *7' Cufack, 

1. Bid P. C 470 Wtlt -1/ Lriffey, 
2 Pl\. Wnib, 3^0. P-oliiiiJon'T'. H.ird- 
ciltU, 2. 'Itmi Ktp 232 Highway 
Banner, i C L 5S4. 


John Tattaih 
and Othedd 
AvrELLANTff 

AND 

Eewadd 
Trevor, Ei^ 

Respo«dsnt« 


•[166] 




The Fird of May 1714, 


IN 

• The Houfe of Lords. 



' Edward Roper, Efq. Appellant; Cafe 74, 

AND 

Thomas Radcliffc and Willisyn Conftable, Two of the 
Executors of John Roper, Efq. deceafed, Refpon- 
dents. • 


THE respondent’s CASE. 

J OHN ROPER bwing fcifcd m fsc of fcveral manors, lands, Dcv;ft of lands 
and tenements, m the counties of Cormvaliy GlonceJIer-^ and * pap.ft is a 
Monmouthj did, by Icafc and felcafc dated the fcveiitecnth r^rcliaie within 
and eighteenth days oi January, in the year 1708, giant and con- aft”" sf 
vey the fame to the rel'pondents, IP^ilUSm Lorjlable^ RichardSnow^ 3 to pte- 
I^aniel Hickman^ and their heirs, in trull to fell the fame, and out vmc the growth 
of the money to be raifed by fuch fJe, and out of the rents and pop‘-*'y. 
profits until fold, to pay a debt of four thoufand pouBtis to Hejiher ^ ^ 
and Elizabeth IValdtn^ due to them by a mortgage of the prcmifl'S, 
with intered ) and after the faid principal fum and intercil were s.c j.EqAbr. 
paid, then’in truft to them for the payment of fcveral debts men- 6 -q- 
tioned in a schedule to the faiu deed of rcleafe annexed 5 and ^ *‘®^®*** 

the furplus of the faid money to be paid to fuch perfop or i^erfons Rtp. 

as the faid John Roper-, by writing under his hand attelted, &c. or stra. 267. 
by will, fhould appoint \ and iii dcfiult of fuch appointment, then 
in truft for the faid 'John Roper and his heirs. 

■Afterwards the faid ''fohn R,pcr made his will, d..tcd the fifth of 
March 1708, reciting the j'aid leafe and rcleaf;, and the power re- 
ferved to him therein to difpufe the furplus of the faid inonc;y, and 
devifed feveral money legacies to firvcial of his relations mentioned 
in the faid will; and the refidue of all his real and perfonal eftate he 
devifed to the refpondeiits, * T‘homui Radtliffe lP\Lliam Con- ♦ ^ 16S ^ 
flable, Robert Hiwitt and Daniel llukman, ilieii heirs and ali'.giis, 
for ever, and made them joint executors. 

In the year next following, ’uiz. the fit ft of April 1709, the Lid ^ 

yohn Roptr added a codicil to his will, .'nil theich) devifed 
(cveral leg.ic'cs to perfon^ theiein iiicmioned, uiJ all the remain- ^ 

der, 
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tbwAxs cicr, whether in lands or in pcrfonal «eftate, he devifed to his faid 
Ro/bk, Esq. executors, Radcliffe^.vA Con/labhy the now refpondents. And in 
**" an * ii ^**^* the fame month, viz. the tenth of Jpril i the faid yohtt' 
Thomas Rad. Roperadd-^d another codicil to his Will, and thereby devifed to the 
CLiBFx AND fatd Thomai Radcliffe all his houfehold goods, and power to renew* 
William the leafc of his dwellmg-houfe if he thought fit; and he de« 
Constable, b^oks to thc faid rniliam ConfiahU. and foon after he 

IxeeuTORSor 


John Rofer, 
RcsrONPZNTS 


Then Thomas Ratlcl'iffe and fVilltam Gonjinbie exhibited theif 
bill in chancel y againlt Edward Roper, and againft Snow and 
Hickfmn, and others, to have the truft-eftate fold, and to have ain 
account of the pi'o‘fits,'anJ (after the debts and legacies were paid) 
to have the fuiplus money arifing by fuch fale, equally to be divided 
between them to whom 'it was devifed by the firll codied. 


To which bill Edward Roper, thc defendant (the now appel¬ 
lant), put in his anfwcr, infiffing, that he was heir at law to the 
faid teftator John Roper,^v\d pntitled to all fuch real and perfonal 
eftate not fufficicntly dcvifod or conveyed by him ; and that the 
refpondents, Radclijfe and Conjiahk, are, and at the tirtie of the 
teliator’s death were, papists, and pelfons profe/fing the pojpifti 
religion, and as fuch wcie rendeicd incapable by the ftatute 
11. & 12. JVid 3. c 4 * purchafin’g ahy lands or profits out of 
lands ; and that the appellant is heir at law, and A Protestant, 
and therefore claimed the benefit ofthata< 5 t, being capable by IfW 
{b to do ; and demanded the judgment of the Court, whether he 
(hould be dccieCd to Join in thc faid falc. 


And the other defendants Hewitt and Hickman, by their anfwer,' 
infiflctl, that tile ical eftate devifed by thc will ought to be confi- 
dered as the reiiuming paitcf the teftator’s landb, after fo much 
tlieicuf was fold as would be fufficicnt to dilchargc all his debts 
and legacies; and if the othei K-fpondents Radcliffe and Conjlable 
were nicapidde to take them, being ddablcd by thc llatutc,becaufe 
they were papifts, then the faid d>tcr.ilants Heuult and Hickman, 
being the two prorellantexe utors, claimcil thc lame, as being the 
* r i5q ] only di vileci- capiableto take by viiiue ct thc will ; and they in- 
fifted, that thc fii il codicil, a'< it n latcd to a devife of the teftator’s 
lands, did not controiil thc devife of thc lefiduc of the tellator’s lands 
to Radcliffe and ilovjlabl mtntioned in the will ; bccaufe, if they 
were incapable by thelLtiitc to take thc land > by the will aS pur- 
chafciCy they are to be efti emeil a» pcifons not wi being, ahd that 
in fuch cafe that codicil was void in law. 


But jidinitting they were capi'ble of taking thc remainder by the 
firft codicil, yet that gave them no grcatei an eftate than for life 
and if fo, then thc reveriion in fee iniift come to the defendants 
Hewitt and Huknian ; and for that purpofe they brought ihcir » 
Lrols.bill, mrifting upon this matter, as they had done by their faid 
anfw'er to the original bill ; aiul the levcral defendants, and the 
mortgagees, and the creditors, hav ing put in their fcveral anfivers^ 

and 
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the legatees having exhibited their bill to be paid theirlencies, 
Jill the raid caufes came to a hearing the twenty>feventh of Junt 
*17129 before the Lord Keefer Harcourt, who took time to 
have the opinipn of the Judges before he would make any final 
decree. 

And A CASE was ftated and argued before the 
Parker, the Lord Chief yujiice Trevor, Judge Powell; 
and they likewife taking time to deli\fer their opinions, they, toge¬ 
ther with Sir Trevor, Majier of the Rol/sy concurred in 
opinion, that the devife of the refidue of his real and perfonal eftate, 
devifed to the faid RadcUffe and Conflablcy after debts and legacies 
paid, was a^od devife, notwitbftanding that ftatute by which 
papifis are dil'abled from purchafing lands, tenements, or heredita- 
■nents, for the (hrplus-money is a perfoivil intereft in them ; and 
therefore the devife thereof is not void, either by the words or in¬ 
tention of that acl. 

And an account was decreed of the tefiator’s real and perfonal 
eftate, and that the real elVatc IhouTd be fold to tfic heft purchafer, 
to be approved by the master, wherein the appellant, who was 
heir at law, fhould join, he being firft paid his cofis; and a receiver 
of the eftate was appointed, giving fecurity as ufua}; and the money 
arifing by falc, together with the profits of the lands till fold, 
ihould, in the firft place, be applied to fatisfy the mortgage of 
fourthoufaifd pounds, with intereft and cofts,and then the fchcdule- 
debts with intereft ; and then all the other debts ftanding out and 
not difeharged by the perfonal eftate, and then the * legacies (hould ^ 
be paid, with intereft and cofts, and the creditors were to come in 
' ^o prove their debts. 

And as to Hewitt and Hickmatt, the Court was of opinion, 
that the firft codicil, by which the teftator devifed all the remain¬ 
der, whether in lands or perfonal eftate, to the faid Radcliffe and 
Con/}abley,vf2.s a revocation of the devife in his will of the refidue 
of all his real and perfonal eftate to Hewitt and Hickman^ ^nd fo 
their bill was difinifted with cofts. 

From this decree an appeal was brought in the house of 

;,ORDS. 

And the principal points infifted on to maintain it were : That 
this devife was no purchafe within the ftatute, becaufe the woid 
** purchafe" in.tb^ a«^«niuft be intended where a man is adbve 
in it, and not where lands are given to him by a will. That as 
Radcliffe and Conjiable could take no lands by this will^ becaufe 
thofe were conveyed to truftecs, to be fold for the payment of 
debts and legacies, and the refidue was devifed to them, that refidue 
IS no more than a pecuniary legacy, which they were capable to 
^ake, notwitbftanding the ftatute. That it is a ftanding rule in 
equity, that lands devifed for payment of debts and legacies are to 
be deemed as money; and that money devifed to buy lands is 
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In the Houfc of Lords. 

deemed as Li.d ; and fo it is alfo of lands or nior.ey in the hands 
of triiftccs ; therefore, as the refponSents were under no manner 
ofconvi£lion as papifts, they were jullly intitled to this rcfldue. • 

Rut IT Was answered, Afro so resolved, that this ftatute 
intended to abridge the power and mterert of pnpt/ii ; and if a devife 
(hould be confVrued to be lio parchafe within that a£f, thenpapifts 
would be in a capacity to take great part of the lands in England ; 
therefore adevife to a papift muif be a purchafe, (/. e.) to fuch a 
papifl who was a Granger to the inheritance, but, not where apar« 
ticular eftatc or interelt comes to the heir at law by a devife, for 
that is but a modification of that ellate which would otherwife 
defeend to him, fo as he is under eighteen years of age, and con¬ 
forms within fix months after he (hould arr'^-'c at that age. That 
though lands devifcd for payment of debts and :c»;acics are to be 
deemed as money fo far as there are debts and * fpcciiic legacies to 
be paid, yet (lill the heir at law has an intered in fuch lands by a 
jrefulting iruit, fo far as they ijjct of value after the d*“bts and legacies 
arc paid ; and the heir at law* may properly come into a court of 
equity, and reftrain the vendor from felling more of the lands than 
vi^hat are neceflary to raife money fufficicnt to difch-irge the debts 
and legacies, and to inforcc the dovifec ’to convey the refidue to 
him j which refiduefhall not be deemed as money, neither (hall it 
go to the executors of the tcfVator. Nay, the hen at law in fuch 
cafe may properly come into a court of equity, and offer to pay 
all the debts and legacies, and pray a conveyance of the whole edate 
fo him i for the devifec is only a truftcc for the teftator to pay his 
debts and legacies. This is a privilege w'hich has been always 
allowed in equity to a rdiduaiy legatee; for if he come into 
court, and tender what will be fuflUcicMit to difeharge all the debts 
and legacies, or pray that fo nu ch of the lands, and no more, may 
be fold, than what will laife money to difeharge them, this is 
always dccteed in his favoin. T hertfore, though lands given in 
truf(, or devifcd for payment of debts and legacies, (hall be deemed 
in equity as money in reipcdt of the creditors and legatees, yet it is 
not fo in rel'pccf to the lic»r at law or refiduary legatee ; for in 
thofe caf.-sthey (Lll be dicmed in equity as lands; and if fo, then 
the reruluc :n the principal cafe being devifcd to pnpiils, it thall be 
d«.enu-d u-. lands ; t;nd conlequently it is a purchafe within (he (ia- 
tutc bcfiirc-inciitioncd. 

jp'or which rcafons the decree was reveifed in the houfe ofloids, 
II y.v/3< 1713 (fl). 


(.1) Stf* tlie .ii|;ununt^ of tin Clui’f fnf*i'n||j cift on iht of Loid Dsr" 
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Sir Lyttleton Powys, Knt. Juftice^ 
. ^ Tracy, Knt, Juft ice ^ 
#S/r John Fontefcue, Knt, JuJlice^^ 

Sir James Montague, Knt. Baron^ 
Sir Francis Page, Knt. Baron^ 


J Delegates to 
determine Ap¬ 
pealsfrom the 
V Decree wf the 
CommiJJioners 
of Forfeited 
EJiates* 



* TJic Appeal of the Lord Derwentwatcr. 

T he late Lord Derwentwatcr^ the appellant’s father, being a 
Roman Catholic^ ami tenant in tail male of the lands in 
qucftion, with fcve-ral reinainders over, did, upon his mar¬ 
riage with the daughter of Sir ^John IVebhy fuffcr a common reco¬ 
very, &c. and declared the ulc:> thereof to himfclf and his heirs j 
and afterwards by Icafe and relcafe he fettled the faid lands to the ufe 
of himfelf for life, then on truftccs to preferve contingent remain¬ 
ders, then to his Hril and other fon and fons of that marriage in tail 
male, with feveral remairfders over. 

Afterwards the faid Lord Derwentwater was attainted of treafon 
and executed. The appellant hisfon, being then an infant, put in his 
claim before the commifllonei s, and by the opinion of four againft 
three, the claim uas difmifled. l*'rom this decree of difmiflion he 
now appeals. 

* The fingle queftion was, Whether a papift, by fufFcring a 
common recovery, «iid having a marnage-fettlement, lhall be a 
purchafer within the ftatute ii. & 12. Will. 3. ? for if he Ts, then 
this recovery and fettlemcnt are void. 

And this depends upon the conflrudlionof that ftatute,&y which 
it is enafted, That afte* the 29th of September 1700, perfons 

(tf) The like det erminatton as to the an eftate or mterefl in a panfh, the 
mcaningofthcworJ *<purcli.-)re,'’in Aat. confidei ition wlicr&of is under 30!. 
9.CV«. I. c. y.f. 5.coA(:iningpuichafiug 3. Buin'jJuA. 361. 8vo edit. 1766. 
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Thi Athai «* educated iiiy or profei&ngy the popifh religion^ who (hall not, 
•r TH» Loxd (( fix months after they attain the age of eighteen years, 

*^'*^*” take the oaths of allegiance and fupremacy, and make and fub- ' 
{( feribe the declaration, &c. (hall be difabled, but not their heirs 
or pofierity, to inherit or take any lands, &c. in this kingdom, 
&c.” And, “ That after the 10th of April 1700, no papili 
(hall purchdfe, mediately or immediately, any lands, tenements, 

** or hereditaments, within this kingdom, or profits out of the 
fame, but all fuch efiates or profits out of lands (hall be void.’^ 

f 

For the apptl- The Counsel for the appellant argued, that it was never yet 
Mni. cjuefiioned, whether a tenant in tail, being a papifi, could fiiffer a 

common recovery \ for if he could not, then hu would be barred 
of difpoling his efiate, and from pioviding to pay Kts debts, ^nd to 
make provifion for youngor children. * 

That the intent of this llatute was, to hinder papifts from making 
new acquifitions, and to prevent the growth of their landed interefi, 
but not to take from them the jiovver of difpofing their eftates j it 
was to make new put chafes void, but not the alterations or nK^t- 
fications of thtir own efiates. 

The word “ recovery” is not mentioned in this ftatutc, and there 
is no word under which it may be comprehended, unlefs it is the 
word ‘‘ pu I chafe j” but it would be a ft rained conftrudlion to make 
the appellant’s father a purclufcr within this ftatutc, by fuffering 
this recovery, and declaring the ufes thereof, bccaufe a purchafer 
always comes to the eftate by the aift of the party j but here the 
tenant in t.ail came to his eftate by aft of law; and therefore*a 
papift will be tenant by the cuitcfy, and tenant iii dower, not- 
■withftanding this ftatutc, becaufe in bgcli thefe cafes, the eftate is 
got by aft ot law, and not as a purchafer by the aft of the party. 

* Befidcs,a purchafer muft buy the eftate offomebody, which in 

this cafe cannot be either of the reverfioner, or thofe in remainder, 
becaufe they are ftrangeis to the recovery, and never executed any 
conveyance. 

* r 174 1 * Neither can this tenant in tail be a purchafer in refpeft to the 

^ tenant of the praiipe^ or to the lecoveror, becaufc they are only 
made paities by the diteftion of the law, and thtough neceffity, 
and have nothing in reality, but a fLifm in fee for an inftant. 

So that if this recovery fhould be conftrued as a purebafe, there 
will be a grantee or donee, wit) Dut a grantor or dJnor, and the te¬ 
nant in tail muft be a purchafer of himfelf. 

When tenant in tail fuffers a recovery, he makes ufe of that pri¬ 
vilege which he has by hw of having a power over thofe in re¬ 
mainder or rcvtrfioii, which power he executes by fuft'ering the 
recovery; for it cannot otherwife be done; but it is inconfiftent 
to fay, that by this means he purchafes the lemaindcr or reyerfion, 
when it is only a bai to thtin to clam the eftate; therefore, if it be 
a bar, itcai.not dc calla: a purchafe. 


Bcfidcs, 



'Term, * Befbr?'t£e Delegates. 



; '"BefideSy in Tufiering a recovery, nobody is conftdered but the Thc 
tenant in tail i for if he declare the ufes thereofy and if the reco» 
Veror (hould declare other ufes, thofe declared by the tenant in tail 
are good* and the other void. So if tenant in tail be diiTeifedy and 
the dilTeilbr and diffeifee join in a ftne, and they and the cognizee 
declare feparate ufesj thofe which were declared by the diueifeey 
and thole alone, are good} from which it may be inferred, that the 
tenant in tail is the only party interefted in the recovery or fine, 
and that the recoveror or cognizee arc only made parties through 
necellity, to keep^lp the forms of recoveries, which arc of lb great 
value*in the law, that the Chief JtiJiice Dyer tells us, that he 
was not wordiy to wear a gown who Ihould fpeak againll them. 


My Lord Co\e^ in his Firji Injiitute^ calls a recovery a common i. loft. fo. xo. a. 
convey^ce, anci it is a privilege fo inl^arably incident and an¬ 
nexed to an eftatc-tail, that the tenant in tail cannot by any means 
be deprived of it; therefore if a gift in tail be made on condition 
that the donee lhall not fufFcr a recovery, this condition is repug** 
nant and void, becaufc the law gives him a power fo to do. x. Inti. »i4. a. 

6 . Rep. 4X. b. 

In the principal cafe, if the appellant’s father had declared the ufes 
to himfelf and his heirs, tlfis would not have been a new ufe but the 


old one ; fo that if he had been foiled a parte maternd^ and after the 
recovery had declared the ufes to himfelf and his heirs, in fuch 
cafe the heirs (/?) d parte maUrnn Ihould inherit, and thofe d parte 
paternd would not •, and if he had declared no ufes, then by ope¬ 
ration of * law the ufe would refult to the heirs d parte maternd, *[175 
ai^d they would have immediately bcK.nJeifed 111 fee. 


’ It hath been pretended, that every alteration of the ellate lhall 
be taken to be apurchafe within this llatutc, but it is quite other- 
wife ; for if apapifi is fjifcd of a defeafible ellate, and levies a fine 
thereof with proclamations, and five years pafs without any claim, 
now bv this moans the cllate is boc(<me indcfeafible i this is cer¬ 
tainly an 'alteration of the’ellatc, but nobody will fay it is a pur- 
chafe. 


. So where the father,being a papifi, fettles his lands upon hisfon. 
with a power of revocation, and aftci he executes that power, 
fo that the ellate is revelled in the father, this is likewile an altera¬ 
tion of the ellate i but it was never yet called a purchafe. 


Before the ilatute (h) De J)eniSf(ifc» where lands were given to 
a man^ and to the htirs o*f his body, &c. upon condition, that if 
hedie without ilTue, the lame Ihould revert to the donor ; yet after 
ilfue born he had power to alien, and to bar fuch ifliie, and all pof- 
^fibility of reveiting to the donor, which he could not do belorc he 
had i^c i fo that the getting a child made a great alteration in hiS 
ellate ; but no man can fay that he became a purchafer by getting 
a child. 


(«) Salk. S90. 3. Lev. 406. 

yoL. IX. 


il>) Wcilin, 2 cap. X sens xi £Jv, i. 

N It 
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m 

Tnt ArptAt It vras not infifted on by the Counfe^.on the other fide, t hat th^- 
*D*«w »"*** Lord Derwentivatcr cou]a not make any fcttlement; for certainly 
* ATBR.^' tenant in fee-fimplc, this fettlenient had been good 

blit his gaining a fcc-fimple by fuffcnnga recovery as tenant in tail, 
and declaring the ufcs thcicof, maiccs no alteration as to that matter, 
becaule a cuinmon recovery is a conveyance which a tenant in tail 
ii entitlcil to make by Kiw, and thereby to do as much as any 
tenant m fee can Jo ; and tho power of filtering fuch a recovery 
is infepaiabiy incident to every tenant in tail, and fo clofely united 
to the eftate, tint as a tenant in lee cannot be reftrained by any 
condition to alien, io neither can tenant in tail from fufiering a 
common rccove.y. 


But the rc.ifon of the commifiioners :rce is, for that the Lord 
Detwentiiai. r^ by fuHcrlrg this recovery, did acquire a new 
and greater cfhitc than he. had bciorc} fo that by thi& means he be¬ 
came a puicli<«lli of luch efiate. 




It is true, his eftate is new modelled, but not new made ; and 
take it altogether, he hath a Icis eltatc after fuft’ermg the recovery 
than he h.id btfoic; for if the recovery, and the declaration of the 
r X *^6 ] fetrlcment be looked upon * as one conveyance (for fo 

^ ^ it is in law', rl'cn inllc.id of an efiate-tail he hath only an eftate for 

life ; and there is an cxpicl'i authority, that the recovery and the 
deed to lead the ufes and I’l'* fcttlement, are but one conveyance; 
foi io It was relolved m the Laid CromivcWs Cafe (a), where the 
bargain, the rcC^^ver)', and the fine, though made at icveral times, 
yet all being made bj the mutual agreement of the parties, were 
but one alfurance, and tended to pcrfeift the bargain. ' 


Where tenant in tail levies a fine, or fuffers a recovery, and 
declares no ufes, in fuch cafe the ufe is to him and his heirs (Aj, 
tor it can never relult to him in tail, bccaufc that eftate is extin- 
guiihcd by the fine, .uid barred by the recovery ; and therefore 
this lord having by an exprefs deed declared W'hat is implied by 
law, this exprefs declaration and deed muft be brought under that 
maxim, viz. E:-pTeJJto eorum qua tacite hijunt mhil aperatur. 


It hath been faid, that if the Lord Derwentwater had been tenant 
in fee, this fcttlement had been good : now if that be admitted, 
then tenant in tail in fomc fenfe hath as large an eftate ; for as 
tenant in fee may by fcoftment, bargain and fale enrolled, leafe and 
releafe, 6i;c.difpore the fee ; fo may tenant in tail, by ufing the pro¬ 
per mcaio he hath by the law, which is by fufFering a recoveiy ; 
fo that though he is not tenant in fee in adfuy he is fo in potentid ; 
and it plainly appeals in the Books, that he hath the whole power 
over the £ftate in his hands ; for the remaindcr^man cannot charge 
it but at the will of the tenant in tail; for if he fufters a common 
recovery, all fuch charges arc barred as well as all the remainders, 
and fhnil never take place, though the tenant in tail ftiould die 


1. Rep. -]Q. [b) See Mochilv. Clerk, 7. Mod. 18. 

without 
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f^thotit ilTue $ and that is iSie true reafon why a remainder after Tmc a*»u^ 
ellate-tail is of no.confideration in the eye of thelaw,fbritfliall *>' the iMvi 
not be deemed affets* in the hands of the heir ; and if an adlion 
ihould be brought againft him, in fuch cafe, riens ptr defcent is a 
good plea for him (aj. 

For thcfe reafons it was prayed, that the decree of the commif* 

/loners might be reverfed. 


The Counsel on the other fule^yrho argued againft the appel> e contra 
. lant, admitted fevcral things which were alledged on his behalf ; tiw appellant, 
as that tenant in tail hath power of fu/Fering a recovery, and by 
that means to bjr the ilFue in tail, and llkewife all remainders and 
reverfions ; and that fuch power is infeparably annexed to his 
eftate, mid cannot be rcllrained ♦ by ahy condition j and that * r 177 "I 
where he fuffers a i ccovery and declares no ufes, there the ufe ^ / / J 
refults to him and his hciis ; but notwithftanding all this matter, 
the Lord Derweutwater was a purchafer both within the meaning 
and letter of this /latute. * 


It cannot be denied but thattbeword “purchafe” is mentionedin 
this a«.% •y/s. “no papilbfiiall purchafe any lands, &c.” Then 
it mull be confidered, whtthia this cafe comes within the legal 

Agnification of that word : and as to that matter, my 
tells us, that every man who has an cAate has it either by right 
or by wrong ; if by right, then it muft cithei be by purchafe or 
by defcent , io that there are but two ways to have a rightful eftate, 
of which purchafe is one } therefore this loid, after he had fullered 
the recovery and declared the ufes, &c.* not coming in by defcent, 
*it mull nccellarily follow that he came in by pm chafe. 

In the fame Book f c) it is faid, that he is a purchafer who comes 
to lands either by conveyance or title : now tins lord came to the 
lands inquellion by conveyance, therefore he is a purchafer. 

The word ** purchafe” hath been taken in this fenfe in other aiSls of 
parliament, and particularly in the Jiwtute of Mortmain [d)^ by 
which it is enacted, that “lands purchafL-d by people of religion Ihafl 
“ be forfeited, and that hercafnr no purchafe (hall be made to the 
“ ufe offpiritual perfons yet if a conveyance of lands is made to 
them by way of gift, or by will, they were accounted purchafers of 
fuch lands. 


Words in a£lsH>f p^liament are always to be underllood in that 
fenfe the law puts on them : now the defign of this law was^o put 
fuch hard/hips on papi/ls, that they might be obliged to part with 
their latided interell, and transfer the fame to protellants. • 

A mortgage made to a papiA is void; fo that the incapacity of 
taking lands in any ca/e is meant by this Aatute; therefore this lord 
could not alter his eftate-tail, and turn it into fce-AmpIe. 

{a") Sec Stapleton v. Stapleton, i. Atk. (^} Co Lit. 2. 

5^. Goodright V. Mead, 3 Bun. 1703. (c) Co. Lit. 3. 

^fkegonwell v. Strachan, i. Wilf 66. (d) cap, 5. 

t. Sua. 1179. 5. TctmJlep. 107. 

N 2 Th* 
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Avvxak. 4 'he words in this a6l are very ex^refs, v/x. that no papix 
M> Tii» Loko « fjjaji purchafc}*’ it does not fay fora valuable confideration, but 
OiRwsNT- generally without any manner of reftri^ion; but in feveral fta- 
WATXK. jujgg a dldinflion is made between a purchafer generally and a 
purchafer fur a valuable confideration i and if the parliament had 
intended the latter, it is probable it would have been expreifed in 
this ftatute. 

• r j 73 J * Now in conftru£^ion of ails of parliament it has been an 
^ old rule, that every mifehief not exprefsiy provided againft is in¬ 

tended to be remedied by the ail \ and in the cafe of Roper v. Rad- 
cliffe [a), where the decree in chancery was reverfed in the houfe 
of peers, it was held, that a devife was a purchafe wi*^hin the mean* 
ing of this ftatute and if a devitc be a pu:cbaf(?, certainly a reco¬ 
very and a declaration of t*nc ufes to himfclf and His heirs pnift be 
a purchafe, cfpcclally \rHcn by the flatute he is capable of taking 
any ufe j and he cannot take any icfulting ufe by implication of 
law, for that would becontr.i’ / to the mxxim^ ExpreJJiofticit cejptre 
tacitumj and he had plainly ■: prefied the ufes by the deed. 

Now if this lord fii*iuld take by virtue of this recovery and de¬ 
claration of ufes either exprePed or implied, he would have quite 
another edato than what he had before ; and the females would 
inherit, which they could not before ; for after making this feltle- 
ment, if this lord had ilfue a fun, who had ifTue a daughter, (he 
would now inherit, which (he could not do before, becaufe he was 
tenant in tail male. 

As to th_ objection whicli'hath been made, that if this recovefy 
(hould beadfudged void by virtue of this ilatute it would incapaci¬ 
tate papilfs hoin felling their edates to proteftants, the anfwer is, 
that there is no claufe in the ftatute which puts them under fuch an 
incapacity, the parliament Intendiiig it for the benefit of proteftants; 
and therefore it ought to be taken in the largcft fenfe, and to ex¬ 
tend to every conveyance by which a papift (hall take lands as well 
as to a purchafe for a valuable conl'ideration. 

Objeflion. likewife been objeifttd, that the power of fufFcting a 

common recovery being a privilege inherent to an cftate-tail, it 
could never be the intent of the parliament to reftrain that privi¬ 
lege, efpecially lince the word recovery is not mentioned in the 
} ftatute. 

Anfwer. It is very true, the word itfelf is n6t mentioned; but as a 

recovery is a purchafe, it may properly be faid to be within the 
words of the (iatute, and confequcntly within the intent thereof ; 
and to prove that a recovery is a purchafe, it was infifted, that as 
(bon as it isfuftcred, there is an eftate in fee in the recoveror, aiiH 
all the ufes arife out of his eftate, and a purchafer, even for a valua¬ 
ble conlldcration, muft claim the eftate of the recoveror, and not of 
the tenant in tail who fuffered the recovery. 


Now 


(«) Antra hi«. 





* Now the intent of this a£^ was to hinder papifts from taking Taf 
’■^kriatcr and better eftates than they had before, vix. from taking a 
s ftc-fimple where before they had only an eftalc-tail, and to re- 


ftrain them from making fettlcments to perpetuate their eftates in 
their families. 




Where a papift is tenant in tail, remainder over to another, and 
he in remainder conveys his eftate to the tenant in tail, this would 
be a purchafe, and void within thiaad);. 


Now in the principal cafe, the Lord Derwentwater got the re¬ 
mainder by fuffering this recovery ; but the cafe is the fame, whe¬ 
ther he got it by conveyance or recovery ; for both are void by 
this ftatute, which, if it ihould be otherwife conftrued, it would be 
in the power of a papift tenant in tail to bar the remainder in fee 
in a p|oteftan! : and though it may be faid, that it (hall bar the 
iftlie in tail, and rhe remainders, fo that they (hall never take any 
advantage againft it; yet the crown being a ftranger to the reco¬ 
very may ftt it afide, bccaufc, in refpeiSl of the crown, the eftate- 
tail is tn ejjc : fo is the c.ife of Civcl'cr v. Kelfea («), where tenant 
in tail levied a fine, and declaied the ufes to himfclf and his heirs, 
it was refolved, that the eftate-tail was barred as to him who levied 
the fine, and as to his ifiue ; but that in rei veritate it was not de¬ 
termined, for .ill ftrangers might fay that it was in being. 

It is true, when tenant in tail fufters a i ccovery, every one who 
comes in’by fuch recovery, comes in continuance (A) of the eftate- 
tail, and mult be liable to all the charges made by the tenant in tail, 
and the charges of thofe in remainder are barred; but this doth not 
*prove, that an eftate-tail is as large an ellatc in fee, which is the 
point now in queftion ; therefore if this lord has gained a new and 
greater eftate than he had before, it is plain fuch eftate is void^ 
within the intent and words of this ftatute. 


The queftion is not, Whether a recovery fuffered by tenant in 
tail fhall bar the remainders and contingencies expedant upon 
fuch eftate ? but, Whether he who fuffered the recovery fhall (after 
the making this ftatuyte} take any advantage of it after it is fuf¬ 
fered ? 


As to the cafe put on the other fide, viz. that where tenant in 
tail 4 P^rte maternd fuffers a recovery, and declares no ufes, in 
fuch cafe the ufe (hall be to the heirs 4 parte maternuy this is not 
law; it is true, it is fo where a man is tenant in fec-fimple, but nut 
where he is tenant in Cnil. 

* Upon the whole matter it was infifted, that the Lord Der^ *[ iSoJ 
^ntwmter was a purchafer within the words and intent of the fta« 
f(ite i therefore it was prayed, that the appeal might be ^ifmiffed. 

But the decree of the commlflioncrs was reverfed by th& 
pELEQAT^Sjby the opinion of four againft 'JuJlice Fort£$cue« 


(«) Cro, Jac. 688. Hutt 84. 

(b) 9 enf(Cin •». liodrpn, T. Raym. i»36L 1. Mod. icS. i. Lev. aS. 
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By the Court. It is plaint that a papift under the 
eighteen years at the time of niakiiigrthis ftatute may take eith^ 
by defeent or purebafe, and that the word piirchafe** in this ftatute^j^ 
is only a modification of the eflatc, and Hiall not be taken in the*^ 
full extent of the word ; for thofe purchafes arc only intended by 
the ftatute by which papifts enlarge and extend their landed intereilr, 
and not where by deeds of fcrtlement the ancient faniily-cftate is 
new modelled, without making any new acquifition ; (b that 
even at this day a purchafe by limitation in a fettlenient, or by a 
devifc to a papifl under the age of eighteen yearns, is good, fo as 
fuch papifl, within fix months after he comes to that age, conform 
and take ihe oaths, d'c. otherwife he lufcs the pernancy of the pro¬ 
fits during his lite only. 


The 



The Twenty-Eighth of October 1713, 
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The Court of Chancery. 

Sif Simon Harcourt, Knt, Ijord Chancellor, 
Thomas Lord Parker, Cj}lef yujitce B, R. 

Sir Thomas Trevor, Knt. Chief JuJlm C. B, 
Sir John Powell, Knt. fujlke B. R, 


Ihe Arguments f the then Chief JuJltce cf B. R, 
Roper ogah/Jl Radclifie. 

T he firft and great queftion in this cafe is, Whether the s. 
intereft deviled by Air. Roper be Inch an interelt, or of S. 
that fort as is within the wonls (or intent) of the ftatute **• 
1 1. & 12. IVilL 3. c. 4. ? And herein it will be proper to confider, 
First, The words of the adt. Seconply, 'i'he nature of tlic 
intereft. 

First, There are two expreftions (or cUufes) in the aft that 
concern this point. By the firft, “ every papift, or perfon pro- 
feftliig the popilh religion, is difablcd and made incapable to 
** purchale any manors, lands, tenements, rents, or hereditaments 
in his own name, or in the name of others to his ufe, or in 
truft for him.** By the fecond, all eftates, terms, and any 
** other inte^refts or profits whatfoever, out of lands, tenements, or 
hereditaments, made after the tenth of April lyco, to, or in truft 
** for, die benefit of a papift. Sec. are made void.'* 3 o that all 
lands, teneifienft, rents, and hereditaments," are within the firft ; 
and all eftates and terms, inheritable or not," and *<alf other in- 
terefts or profits whatfoever, ont of lands, &c." are expreffively 
yiMfithin the fecond. There are no qualifying words to qialce it ma¬ 
terial, whether the term or intereft be long or ftiort, or what other 
circumftances it be attended with, provided it he ** out of land, 

** &c.** And the word “ whatfoever** feems to be added on 
purpofe tolliut out all pretence of diftinftion between one ** eftate, 

11 tlrni) intereft,** or “ profit out of land^" and another. Now, 

N ^ 9S 
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Aotik to the interefi devifed to Air, Conjiable and Air. RadcViffit^ it is 
truft and an intcreft, and as fuch it "is demanded by their bill. 
llAocLirt^E. ^ nature it is, will appear by the deed, the will, and 

* f 182 ] the codicil, whereby it is created and difpofed. The creation of 
it was thus : Mr. Roper by Icnfe and rcleafe conveys feveral lands 
and manors in the counties of Cortnually Gloucrjicr^ and Alon- 
mouthy particularly named ; and all other his lands, tenements, and 
hcicditaments in thofc counties, to Tf'illtam Conjiable^ Efq., 
R. Heivit^ and Daniel Hickman^ and their heirs, upon truft, as 
fonn as conveniently may be, to make file ol thcpremifes in par¬ 
cel, 01 in the whole, to the beft purchaCer ot purchafers, and for 
the beft pi ice or piiccs that can be rcafonabiy had or gotten for the 
fame ; and by and out of the rents and pionis arifuig' (thereout) 
till fuch fall’; in the firft pi ice, to pay foui u.o'ifaiKj pounds owing 
to Sir Rcbt't t Ceiten and y^/’u Ptcly^ ficuicd ii| cn the U'ids la 
Carnwall^ with the n.tercft theicof; and then to pay the debiii in 
the fchcdiilc, being tnree debt*-, amounting to three hundred and 
ninety pounds. And then “ to pay and difpofe the rcfidue to and 
“ for the benefit of fuch pcrfiiii'and perfons, and to and for fuch 
ends and puipofes, and in fuch manner as the laid J. Roperyhy 
any writing 01 writings under his hand and feal, tcftified by three 
or more credible witnell'e*-, or by his laft will and teftamentin 
writing fo tcfiified, fhall dirciSt, limit and appoint; and in de¬ 
fault of fuch appoiprment, or until fuch direction, limitation or 
appointment Hull bt made, to pay and difpofe of fuLh rcfidue 
or oveipliis to and for the benefit of the (aid % Roper and his 
heirs.” And the truftecs aie d.elaicd chargc.ib]e only for fo 
much as they lelpectivcly fhall actually receive. The truft bcin^ 
thus created, y Roper makes his will, and reciting the faid deed 
in purfuance of the faid indenture, or by any other power vefled 
in him, he gives, devil'cs, and bequeaths out of the fiirplus of the 
money ariling, or to aril'c by and out of the fale or fales of thofo 
mancis, lands, and prcmifes and by .and nut of the rents and profits 
of the premifes ariling til] fuch fair, the Icvcral Turns following ; 
and fo difpofcs of fi.\ ^ ral Turns, in all about lixtecii hundred pounds, 
and then goes on ; “ And as to all tlic reft and iclidue of my eftatc 
both real and piilbnal, of what nainie or kind foever, I give, 
ile\ if(', and bi qiu ata the fame to the faid jyilliam Can/iabley and 
unto the hf'iumr.ibic 7 ’. Radcli^c-^ Kjq. Robeti Hcwit^ Gent, 
and the find Dcr el Uhhnan equally, and unto their heirs and 
adign* for evt r.” And makes them yxecutors. And aftcr- 
\v.ii ds adds a codii. il, and dilpi fes of one hunJri'd and forty pounds 
in legacies (though out of the lands), and then goes on thns, 
All my remainder, W'hether in lands or in pcrfonal eftate, 1 leave 
to my worthy and beloved executors 7 . Radcliffe and 
Corji.'buR The p.iiticul.ir limes of executing thefe feveral in- ' 
ftrmiuits jpprar not; but their dates arc near together, w/z. the 
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leaf-: and relc jfi’, 17 and j8 yanuarj 1708; the will, 5 March 
j /08 ; the codicil, 2 Jp 1709. So that the truft now con- 
tuidcd ror, is that truft wnich Air. Roper rcfeivcd to himfclf and 

'■ his 
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» his heirs, in the furplus of the money to be raifed by the fate of his 
lands, rents, and profits, and till fale, after the payment of the feve- 
ral debts and legacies appointed. And it is devifed by the will to 
his four executors, and their heirs, under the title of “ the reft and 
“ refidue of his eftate real and perfon d.” And by the codicil to 
two of thofe executors, under thefe words, « all my remainder, 
“ whether in lands or pcrfonal eftate.” And there appears no 
other eftate toanfwerthc woids “ical eftate” in the will, or other 
lands (or perfonal eftate) to anfvver thofe in the codicil, but this 
truft. The lands arc not turned into mcnc> in his life-time, but 
remain yet unfold in the hands of the truftccs, fubjedt to, and 
charged with this truft. 



I* j 


And> s ecoTidl Y, TH F qiJE ST ION now is, Whether this truft, this 
right to the fu^Ius, to be received out of«hofc iinfidd lands, be vv-ithin 
this aS^ of parliament ? /. Whether it be an heieditamcnt or au 
eftate, or any intcreft or profit whatfoever out of lands ? (for if it 
be any of thefe, it fecins clearly within the adt.) 

This may be confidcrcd in two different views : 


Firft, As it agrees yvith thofe other fiiins appointed to b * ralfej 
by this truft, in this refpcA, that it is a right to foinethiiig to be 
raifed out of lands. 


Secondly, As it is diftinguiftiablc from thofe other fums, in 
refpefl ’of its being a furplus after the other charges are paid off. 

* Firft, Had this not been a furplus, but a certain fum ap- 
))ointcd to be paid out of thofe lands^ it muft be admitted to have 
been within the adf; for that fays, “ any intereft; or profit out of 
“ lands for the benefit of perfuns profclfing the popifh religion.” 
Now, that k^s for the benefit of perfons profefling the popilh reli¬ 
gion, is agreed. And, that it is an intcieft in (or out of) lands,” 

feems molt clear. 

* • 

For, The truftecs hold the legal eftate in the lands, not 
at all for their own adi^antagc, but (in the words of thcadtand of 
the truft) for the benefit of others. 

Secondly^ Suppofe the executors and legatees, and thofe who 
are entitled to the furplus, relcafe to the truftces all their right in 
the land, it will cxtinguifli this right. And in fuch cafe the 
truftees, who had before only a nominal eftate, will then have the 
beneficial eftate too j f.* e, the whole fee, both legal and equi¬ 
table. • 


•[184J 


Thirdly^ If they grant all their right, title and intcreft in 
ihofe lands, this (intereft ) will pafs. 

Pourtbly^ If they (hould grant the land itfclf^ it can be no 
<^ueftion but this will pafs. 
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RoptH Alfo we may confider the nature of this intereft further, as itis 

j riyht to a fuin to be raifed out of I.:nd. 

’’A^acurrs. ° 

Fiift, I'hc eltate and concern of the tiuftees therein, viz, 

Th-'v have an cilatc in fee, in triift, to apply the profits, or 
permit them to be applied for the benefit of the perfons to whom 
tiic fcvcral iums to be raifed are nppointi.d to be paid. 

’ F/Vy?, If there w'crc not aii exprefs appointment for-them to 

fell, but that the monies v/cre to be raifed cut of the profits; they 
could not fell without confeiit of him that has the fiirplus, but muft 
be contented to take the profits as they arife. 

SecsrjJIyy Though there be an exprefs truft ani] power to fell, 
yet it only authoiizcs them to fell. If, aiiv! when they can. And 
on the beft prices, &c. And in the mean tinu- 'U the pio/its are 
in their hands by anticipation ; and the truft (or right) is to be 
managed in the fame manner as if to be railed out of the rents and 
profits only. 

*^183] ♦ Thirdly-t Confider the intereft and power of the truftees, 

viz. 

They amongft them have the whole truft of the lands, which is 
a power <»v'ci the eltale therein. And ihofc who aie entitled to 
have pai tn iil u llims 1 jif-d, have particular trulls carved out of the 
inhciitanec 111 natuic of chattel intcrefts. For, 

Ho that has five hundred pounds appointed to be raifed out of 
an eftate <-f one hundred pounds a-year, has an intereft (in the 
land) of like nature, and iiiii'ch of the fame continuance, as if h^ 
had a null (dieiein) foi five ycais. 

If the iruftccs make not the moft of the lands, oi -ruffer not him 
to do It, they break tlu'ir tiull . A truft to fell being, as 1 ob- 
ftrvtd before, but m iiatuie of a power to fell. And, 

Fir/ij 'Till falc, his light to the pro'fits is the fame as if no 
fuch power. 

liy flic, his intereft in the land is gone, and he now 
h.'ia <1 ti all in the money, and is [laiJ fo much the fooiier. 

Secondly, This tiuft now in qucftlon may be confidcred as it 
is diftinguilhabie Irom the particular fums to be paid out of thofe 
piofits, m icfpedf of its being a right to a furglus^ after debts an4 
legacies paid. 

And in that ierpci!ft 1 think it yet more clearly within thea£b. 

F.yf?) Ufion the cvijl K^tlon of the deed. For thereby it 
fo \ t ll.;d III y. Reptr, as to be not only an intereft and piofit out 
of lands, but inch a one as was an hereditament, and dcfcendible 
to h.s heirs, It being exprclkly referved to y. Roper and his heirs. 
And it IS agreed 0.1 all hands, that Ed. Roper^ the heir, 

would 
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would be ciiticled to it^ if the will and codicil were out of die way. 
And, • 

If it were merely perfonal, a limitation to him and his heirs 
Would veft it wholly in him, and it would go to his executors. 

Secondly, The conjiant opinion in chancery. All the cafes 
there, both for and againft heirs, who 'lavc fued for fuch furplus, 
are authorities, that the trufl of fu(h a furplus is a real eilace, and 
defccndiblc to the heir of him who created it. 



But before f (fate the cafes, I would mention that, which is the 
ground both of thefe calcs of trulls, and alio of the c.iles of ufes 
executed Jby the llatutc. 


* And, of ufes. # ^ jgg 

A^fe, before the ftatute of Ufes, was a mere truft cognizable 
only in equity, and is linre expounded in the common-law courts 
by the rules of equity , a.’d as to that, I would ufc the words of 
Lord Coke(a)y “ Whofoever is.feifcd ot lands, has not only the 
“ cllate of the land in him, but a right to take the profits, vi'hich 
“ is in nature of a ufc.” So that it the lands defeended of theSeeSalfc. 67^, 
part of the mother, the* ufc lhall go to the heir of the part of the 
mother (A), which could not be if it were not the old ufc (or 
eftate) but only a thing newly created. And the like law is of 
the cuftctfn of borough Englijb, gavelkind, &c. This is called a 
refulting ufe. And the law is the fame, if after particular ufes* 
there were an exprefs limitation to the feoffor and his heirs (r). 

Jndeed fomc Books do mention thisjall as a new ufe } but it has 
been divers times refolved and fettled to be the old ufe, as in the 
cafe of Godbott v. Freejton (r/), and the cafe of Abbot v. Barton («)• 

Secondly^^s to trulls. 

A man in confideration of equity has an eftate in land as a truft ; 
this is as a ufc in confideration of law, and follows the perfon of 
ccjlui que truji^ being a beneficial intcrell and profit. And fo 
much of the trull as it\a conveyance is undifpofed of, the executor 
(Qt) has in him as his aiiticnt trull. This is called a refulting 
tru/i. And if the difpofition be by will, the like refulting trull 
will defeend to the heir as part of the antient truft not devifcd from 
him. So a conveyance or devife to trullces to pay debts, 
palTes the whole eftate in law, and part only of the truft; that is, 
trulls for the particulariiims in nature of chattel interefts. after 
which the refidue of the truft refults to him or his heir as undif¬ 
pofed i and fuch refidue is the fee of the antient truft defceiidiblc ; 
as in the cafe of Culpeper o. Aujlin (f). And in Trinity Ternij 


(a) Co. Lit. a. 

(i) Hurft V. WincheUVra, a. Burr. 
S80. Peaifon v. Shore, j. Ack. 480. 

((] Co. Lit. 22. b. 

(J) 3. Lev. 406. 

(r) In the common pleas, Trinity 


Term 7. An/r. Salk. 590. ai. Mod. 181. 
Corny. Rep. 160. 

Michaelmas Term 28. Gar. z. 
2. Chan Cafes, 115. 121.223. S. C. 
1. £q. Abr 272, 
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■ in the thirty-fourth year of Charles the Second, it was laid dowi| 

as a rule, th.it when lands are appointed to be fold, or are con*» 
XAi>cLir?K. ypygj fQ pjjy « debts, the heir is entitled to have the lands 

♦ £ l8y ] after the debts paid, by an implied and rcfulting truft. In 
Ventrh (a) it is faid, “ if lands be devifed for the payment of 
<< debts and legacies, and the relldue of tlic pcrfonal eftate be given 
“ to the executor (after debts and legacies paid), the perfonal 
« cflatc (hall notw'ithdandmg, fofar as it will go, be applied to the 
“ payment of the debts and legacies, and the land no further charged 
** than is neceflary to make up the rcfidue.*' In the cafe of Collet 
V. Collet (b 1 , if a man makes a Icafe, or devilcs an eftate for years 
fhc being fcifcd of an eftate of inheritance) for payment of debts, 
if the profits of the land furmount the lebts, all that rehiains fliall 
go to the heir, though not fo cxprclTed j and .ilbeit it be in the cafe 
of an executor. Alfo the'eafe of Cook v. Givaiu* (cj was thus: 
y. Cook, 28 y«lii 1671, after fevcr.d particular legacies, dcvifed 
all his goods and chattels to R. Cook^ Rfq, Eliz. Cobbf and ff'iU 
Ham Gwavas, to their own difpofition, and makes them executors : 
and by indenture of the fame date demifed fcveral m.-inors and 
lands in Norfolk to the laid Cook and Gwavas for five hundred 
years, upon truft for himfelf for life, and after his death upon truft 
out of the rents and profits to pay his debts, legacies, and funeral 
cxpcncesj and four yc.iis after to attend the inheritance. The 
plaintiff’, as gr.mdion and heir to f. Cook, exhibited his bill to have 
^ an account of the pcrlonal eftate, and of the rents and profits of 
the real eftate, and that the pcrfonal eftate might be applied to pay 
debts and legacies, in cafe of the rc.al. 'I'he defendants, the ex¬ 
ecutors, inl’llod, th.it they wcie eiuiilcd to the perfonal eftate, as 
a legacy, and the two trultces claimed the profits of the lands for 
four years, alter tiie debts and legacies paid, as an implied gift, the 
f.'iin baiiig appointed to atteiul tl.e inhcj itance aTtt, four years, 
iJ'jt it was decreed, that the perfon.il eftate be applied in exonera¬ 
tion of the leal eftate; and that the foui years be in tiuft for the 
coniplainfiii*’, and luch other pcifons as lh.ill have the freehold and 
nihcritaijcv and to fe.id rlic (aid freehold and inheritance. Jn 
the cafe of S,t PiUkiu rtoii (d), Sir’Hi.) bert Perrot,hy v/\\\ 

* [• iSR 1 dated 21 '/nnf jCSz, made his wife ( who afterwards married* Sir 
(\'} :ll If'ycl't'J cxccutiix, charging her to fee hij will performed, 
aij ^ ihci (.by gii cs her a rcnt-chaigc of two hundred and five pounds, 
vilih thi** Ipecial truft, that flic maybe fupplicd with money for the 
p,iyme.it of all his debts and legacies; “ to which end, I do hcrc- 
by g.vi t > my faid executrix a Icafe for thii reen* yc.ars, to begin 
“ withfn fix months after my dcccafe, of all the faid rent-charge 
« of two hundred and fifty pounds a-ycar." And this was decreed 
• 

(.1' Fifti. Ttim 52 Car *. Anony. (/) Wyche v. Tackiogton and hi« 
U’nci., 2 Vti.i 149. Wift, in tlie cx..!icqiui, az ^uire 1708, 

'iiiniiy IVini 34 Cj. .2 2. Vtnt. and 30 M.y J709 2 Eq. Af.r, 501, 

• 5 S 74 -i- r* litown P. C. 372. 

(.. In the I . hrqiicr, 25 In 
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to be a truft for the heir after debts and legacies paid} and this 
decree was affirmed in parliament on the fifteenth of May 1712 (a). 
Thefe cafes were ihdeed upon terms fsr yearsy but the ground of 
them was thiS) that though all the term was parted with, yet 
only part of the truft thereof was difpofeJ ; and that not only the 
inheritance, butlikewife all the trulf undifpofed (/. e. the whole 
trufl: of the inheritance, and the rcfiduc of the truft of the term) 
defeended to, and was part of the old truft in the heir. And the 
reafon is the fame where it i'' of an inheritance if only pait of 
the truft be difpofed of for payment of debts or legacies, &c. the 
refidue of the trufl remains ftill undifpofed. There have been 
divers cafes of that kind, viz. North v. Ciompton (b) : Catherine 
Crompton feifcfl in fee of the lands in queftion, by her will, dated 
the twenty-firft of 'January 1669, devj/cd to H. Norths Efq. her 
executor, all her eftate real and perfoiial, to difpofe of for payment 
of all her debts and legacies *, and int. al. gives two hundred 
pounds to the defendant, her uncle, and heir at law. And upon 
the hearing two queflions were made: Firft, Whether this was 
a devife in fee; and, fecondly, Whether Mr. "North (the de¬ 
fendant claiming by an implied truft after debts, &c. paid) might 
not aver againft that im'\)lication And aftei long debate it was 
decreed againft the heir at law, viz. Firft, I'liat .1 fee did pafs 
by the devife; and, fecondly, 'I'hat there was not any implied 
truft of t^e furplus for the heir, bccaufc there was two hundred 
pounds given to him, which was to no purpofc if the furplus had 
been intended him : which cafe plainly admits a refiilting truft in 
the heir, unlcfs the intent of tiie teftatrix appeared to difpofe it 
from him. And in this cafe we may obferve, that the queftion 
was fingly, whether there were any truft at all crcMted, or intend¬ 
ed, as to th^^plus; but not the lead doubt, that if all had not 
palfedy the refidue would have gone to the heir. * And ail thefe 
cafes fuppofe this ground and lulc, that if any part of the tiull were 
undifpojl'd, it was the ojd tiuft, dcfcenJiblc to the heir. And the 
labour of all the contending patties is to ftiew, that it is, or is not, 
all difpofed. 
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But in the prefent cafe thcie is no queftion, but that the grantees 
were bare truftccs of the furplus. A truft is here on all h.ind$ ad¬ 
mitted; it IS indeed cxprefsly declared, and our queftion is only 
concerning the natuie of it, /. e. Whether dclccndiblc, or not ? 

Nowall the^before-cited cafes admit it Is defccndible, if theie 
be one; for they i& where tell the heir, that the truft, if,theie be 
any, is not dclcendible. But the finglc aiifwcr they reft on is, 
that there is no truft at all. 

• 

The cafe of Coote v. A/ojre, the twenty-fecond of January 1C91, 
went yet further : ff^uUam Earl of Aleath conveyed fcvtiai 
manors and lands in StaffordJIni e to tfie CounUJs f Droghedu-t 
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Humphries^ to the ufe of himf^ir for life, with power to fell, and 
pay debts, in a fcheijule, and uhat other debts he fliould owe at 
his death ; and to pay the luipius to his daughters, who were bis 
heirs; and aftcrwaids devifed his pcrfc iuil clhite to his wife. 

He fold part of the eftate himfelf, and contra< 9 ;cd for (ale of 
other part thereof, and died , and on the feventeenth of yuly 
upon a bill of the purchafers to have their pnrehafe perfeded, it 
was declared, that the pcrfonal eftate ought to be applied in aid of 
the real eftate for the benefit of the heirs. And afterwards on a 
b:ll by Sir P Cootc-y who married the Laily Ellxabethy one of the 
daughters, and the Ciid lady his wife, and by the Lafly Catharine 
Byaha-zon^ the other daughter, on the twenty-feventh of yanuary 
it was decieed, thit the particular eftate fhoiilu ui applied to ex- 
oneiate the real eftate in favour of the heiis at law; aL."! yet«therc 
was no real eftate but this fiirplii«, vi'hich was looked upon to be a 
real cilate. And this decree was aflirnicd in the hoiifc of peers in 
1692. the divifion ol the houle was equal.) And I ob- 

ferve from the printed c.;fe which* 1 have Icen, that that which the 
appellant 1 died upon was, 

Fiift, 'I hc conftant intention of the carl, that the countefs 
(hould have the pe: f.'iial elf.ite. 

Secondly, 7 'hat the trull eftate was cxprefsly charged vvith 
debti. 

But nothing was urged, that it w'as not an inlieritancc. 

And I take it to be tlic c^iriftant received opinion in this court,* 
that this ioit tiult IS inheiliable. 

Firft, Now fuppi'fe the tii'ft Ind been, to raiK-..thfi fevcral 
fun»s out of the piofit'*, and to pay the rciuhie ol the profits to him 
and his liei'^N j no df)ubt but this hail been pai t of the antic-nt truft, 
and inhciifahlc, and would ddeend to his<heir. And the truft to 
li-l!, as 1 h^fid'e oblerv.d, is but a power till executed; and the 
tiull dirtwis nothing tiom that in t'lOiiican Umc. 

Secon ’!\, Suppt (e a man feiUd in fee gives jiower to his ex¬ 
ecutor^ to lell ills lands, 5 .'c. and to ['.ly the money or fiirplustohis 
heirs ; ht* tnerc has power ovci the legal cilate, as here he has over 
the ttuft , but till tin t powci be executed, the old fee defeends to 
t!ie heir ; and when it is exetuicd, then arifesatrufl in the money 
in lieu of mat in the land, wliicli is now fold anti turned into 
money. 

As in the cafe of Ahhot v. Bvrton^ in the common pleas, before 
ir.entiorud, A, conveys her lands to fcvcral particular ufes j and 
alter the paiticulat eiiates ended, to the ufe of her and her heirs,' 
With power to app<iint the fame to (ucli pei Tons, and for fuch eftates 
as (he (hould think fit, till fuch appointment made; here the ufe to 
her and her heirs is, no doubt, the old ufe; and if not direilled by 
an appnni lucnt, ftiJ1 deftend to licr heir; and if the land came 

from 
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from the part of the motheg, ihall defcend to the heir of the part 
of the mother. 

Thirdly, 1 obferve fome part of the land in the deed be¬ 
longed formerly to dame Dorothy Drummendt who was J. Roper*^ 
mother’s mother: and then if they defccnded to him from her, and 
he had made no will or codicil, but the trull, according to the li¬ 
mitation in the deed, had been to the heir; 1 would be glad to 
know what heir would have had it.* Would it not have been the 
feme heir who ^ould have iak.cn the lands if they had not been 
charged ? No doubt fuch a refulting ufe, a ufe limited by him, to 
him and his heirs, would have gene to the hen on the part of the 
mother. And furely the truft of the fame landc, being fo much of 
the fame truft undifpofed, muft have gone the lame way. 

Fourthly, I ftikc it, that the truft, if not devifed av/ay, would 
have been iiflets bydefeent in the hands of the heir, upon the ftatute 
of Frauds and Perjuries. 


¥ 
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Fifthly, That when it is fo tievifed, the heir is fo far difin- 
herited, and the devifee pu^in his place. 


Sixthly, That a dcvWe of all his perfonal eftate would not 
pafs it, &c. ^ 

* This is the nature of it, as it Hood in y. Roper himfJf; .and * f iqi 
I take it, that upon the devife here it is no way altered. Here is ^ ' 

no alteration appointed. 

. I think it would have made no difference, if he had given it by 
way of appointment. But here it is given as pa^t of y. Reper*& 
eftate, and confequcntly not being any pait of his perfonal eftate, 
it muft be rea.* ^ By the will it is given by the name of the rc- 
llduc of hisical eftate, and in the codicil it is called iiis icmainder 
in the land. 


So that the dcvifecs (if the devife be good) have the truft (in 
the lands). 

Firft, As it was iri y. Roper : and, fccondly, As it would 
have been in his heir: and ihcrcfoie, 

Fir^i An hereditament. Sccond>y^ A defcendiblc truft in 
the land, 

« 

I (hall now in the ne^jt place confider the confequence, if tlii> 
cafe (hould be conlTrucd to be out of the afl of parlumein^ 

I think it has been rightly obfei vcd by the Coiinfel for the plain¬ 
tiffs at the bar, and by all who have ipoken to it on tjic bench, 
that the deffgn of the makers of this law, vv.as, fti ft, 7 'o get the 
lands of this kingdom out of the hands of papifts ; and thcrefoic 
it lay difficulties upon them in keeping of then lands, in oidcr to 
induce them to fell them. And, fecoi dly, to prevent them from 
making any new acquilition. 

1 agree 
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Ron* I agree likewife, that the reafon of £he parliament in forming. 
, , tjjjg deflgn probably was, that they looked upon the landed intereft 

ilAMaii^Ffe. ^ Ifrength of England \ for that fuch interefts and eftates 
in lands give great authority and influence over their particular 
tenants, and other dependants. 

That it might influence cK-dlions to parliaments, if papifls, &Ck 
have power to make their tenants freeholders, or to accommodate 
with their lands fuch as had no ficoholds of their own, by fome 
other title. ^ • 

And I obferve, that in many of the Weftern manors ((omc of 
thefe perhaps are of that Ibrt) the tenants are frequently fiecholders, 
or have other rights of voting (in corporations, 

In Ihort, therefore, the law-makers fecintohavc tit-emed elates 
* I92 ] and interefts in lands to be weapons, which * papifts, when they 

had them in their hands, made ufo of againft the public and the 
government. 

I obfcivejikewifc, that they have cxprcMyand particularly pro¬ 
vided ag.unit tcims made to papitts j lo that by the expreft words 
of the act, a term foi two ycais, nay, for aught 1 can fee, a term 
for on” veai, 01 for any ccitam time, is prevented fioni being made 
to papiits. 

It llcms, they thought an intereft of fo ftiort a continuance 
(though not of fo gie^t niifchicf or danger as an inheritance) was 
yet of lome nnfchief, anJ lo much as to defei vc a remedy. 

And I obferve, that the triift of a term is as much within the aft 
as a lej^al intereft in the tcim ; and that llie i Hate hi the hands of 
the t-'U^tees of a papift 1$ of the fame tonfiJeiation, ..Aii\V’h.lc it is in 
his ow'ii hands. 

Let us now coiifidcr a truft of this fort as is here devifed, and 
fee what dift'erence thcic will be between this and the molFdireft 
tii'fi. in land, e»r .my the molt onenand notonous term or eftatcin 
Ipnd. And to me it Lems plain, that theie will be the flimc in- 
flu'.nee ovei tcn..nts .ind e»tncrs, as in the ealb of a direft owner- 
ibip. 

We arc now upon the nature of?, truft in general, and not upon 
the particular eircuniftances <»f this cafe; fo thatw greater or leflTcr 
eftate, a greater or Idl'd charge- a gieater orJefiQi furplus, will 
make nti difiercncc in this |X)nit, whether within the aft, or not. 

Suppofe an ellate of one thoufand pounds a-ycar is con* 
veyed to twjftee', on tiuft to fell and pay oft' tlirce thoufand pounds,' 
and a papift has a light to the lurplu^. The management of fuch 
fale falls naturally into the hands of himfclf. And the infblvency 
of tenants, c>r finallncfs of the rents, is only his lofs. And the 
finking of the debts, and increafing the fuiplus, is to his only 
Lcu.fit; therefore the putting in, or out of tenants, agreeing 

upon 
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upon the terms and rents, ^id forbearing, arreftingj or diftraln- 
ing the tenants^ &c. will of courfe be according to his plcafure. 

Alfoj 

The truftees are his friends, and therefore named truftees for 
him: and they willingly and molt fafely leave it to h'S manage- 
ment; nor can they fafely interpofe or otherwife (than he dc- 
fires) without hazard and trouble. But, ^ 

Suppofe the management were in the truftees, yet they are the 
truftees of a papKl, and for his benelit, which is equally within the 
st 6 t; 

• First, Well, but fay they, the fale will put an end to * f 193 ] 
this, fo that it can be of no long continuance. ^ ^ 

An^vver. Any term, as I have faitl,* is within the acV, as for a 
fingle year, perhaps for halfvi-ytar. certainly for two years. And 
this in the nature of it niuft exceed that tune, Foi ic muft wait 
fome tune, cither to meet with rhiibeft chamnen j or to ■'^ct the 
beft price. ‘ 

And this is to be for ci'cry parcel or pr.i f. 

So that here is no certnnty, noi even nr.'babiiitv of the enJin'r 
of this truft in many years. ’ ° 

SecontTly, It is faid, he cn!\ a tenant at WiIIlo the frullees, 
and they may fell without him. 

.Answer. He is indeed but tcnai-jjt at v.i'l to il,c-n ; but they 
have no will but his. 

Which v/ay tljpn can a fJe be enpeueu v..i .oet crnfeiit r 

For, 

Firft, The truftc'S aic Ins f'-iriK'S, ^hev (m bt' mav 
clrhci difpaiage the t;t^e,,or obj. t * to the pn< e, c: pretrnil bettJt 
bidders; or may fay, it is imiecfonJile, ; i tl..u tluy will huVe a 
better prie:, &c. 

Secondly, As to the executors and ic'>.a‘i'tr, i- tl-.cy r-M-fs the 
falc, It IS butgiviiig them ample f.rstuty, t!.e\ m..y be made eviv 
with intercft, &C. And if ilieie be no other way, it :s but to •. Jt 
a friend to advance the monev, and all will be e ilv. 

Thirdly, But you viill fay, the chancery Will fet all rl;:ht, 

/. e. order a fale of flic land, and turn it into inone‘y. Bi^r, how 
fh.all It come there wlicn all the parties .iie made tafy, rv: the ex¬ 
ecutors and legatees aie fictiicd or fatssficd, aiiil ri'c heir of bun 
that made the conveyance will dc'’* ire,//.’y/, I hat he has po 
intereft. Secondly^ 'I’liat tb.e ccmieyancc in null good; and, 
thirdly^ That the truft is not \viiImm tiii acf-. ,\.id in the end 
muft only pay cofts, if decreed aguMilh,uj. /And, 
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Fourthly, As to the next protedanr of hiti, Sec. fhouldhe come 
to pray a fale of part, and to have the profits of the refidue, Sec. 
in ihftt cafe no court may decree the whole to be fold. So he will 
fare no better. 


Firfi, But we will fiippofe it df'pciidiii']; in chancery (which 
may be a long time fiilljaiid longer before it come before a iVlaffer, 
and lorg'.T ftill before a dicrcv-); \Lt fair bidders may be weaned, 
dec. by bidders of their own, and (if cliefe will be (lurdy) out-bid 
* f I94I at lait: and (where nobody’s mteKlf is to'''foyow it) eafily fly 
off; or if they do not, yet tlic papilts paying their own money, 
receive it again thcmfelves, and take a conveyance in the name of 
thei. own tiulfces : and it this be uiidilcoveted, .all is well; or if 
itbe difeoveicd, the convey am'e, ir true, i< void by the aiSl; but 
then It revclfs again in tuj iiiil ownir or truifeea ;*aiid the confer 
quence is, that 

I'hey arc to begin the fune round again ; nor can I fee any end 
this way^ where it is nobody’s burin..f', intereff or inclination to 
f.ie; fo tlut the manigement ot ti'.e eauie may continue for ages. 
'Fo which no end is liiccly to be put. 

Secondly', But fiippefe the three tijoufand pounds debts and 
le^- If II s paid by ptrc' ptM'i ot I'iO profits bcfoie there can be a fale; 
fn lup^ofl he t(i..t h.)' tiij fill pills buys tliein off (as he may well 
do, if they are not tviinm the act) ; and if by either of the faid 
w.i\- t.o btcoini's the fir, ;!■-Oi. ;-cr ot the laid trull; what is the na¬ 
ture ot his muieft now? 

lie has now the entne trull of t*'.r land, the rents are merely hfli, 
II. IS he yijt no iiUeiell or pio'it out of tfte land ? Who fhall 
1 . ivc tbe management 01 power ov< r the tuiant*' if not himfelff 
Aiivl thi-ellatc of th'* till decis iiuvc not m the kalt /or their ow’n 
advantage, but for tba bei.alit of p. puts. 

'rinrdly, T his will open .1 way, not only for a papift.to take 
by dv,\ lie, but to Iviy or purchak this fort ot ownetffiip of others ; 
tor wh'it IS not wiihin the .ult 10 ly as well be bought as given. 
Whic.'i ibit of cxpoj'ition will, 1 apptebciul, overturn the a<ft, and 
will h.ve no other etlv-cl, but tiiat foine very learned and ingenious 
gertl-'i'T'-n, who attei d heic upoii this occafion, mull) or will fof 
tnc futuie, drefs up rhcii trulls 111 a new form. 

■ 

I own, with me, it is a difficulty to fay, that fuch a trull as this 
is neiM^i tencmei.t, hereditament, eftatc, ternTi, nor any other tn- 
tciell 01 profit whatfoever out of land , and I know not whether, 
to fhut this out of the aJl, I mull not go f.irthcr and fay, that this 
cllate in fee in the tmileesis not any land, tenement, heredita¬ 
ment, or any intrrcfl or profit whatfoever. For, if it be any of 
tiiefe. It is plainly m trull for the benefit of perfons pioleffiitg 
the popiHi religion, and tiierel'oru willim the claufcand proviffon 
of thi:> ael. 


To 
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To prove this not to bc«witliin the a<£l, great variety of argu- R’ofaifv ., 
meats have bscn ufed. And they fay, that the arguments * on 
the other fide proveT too much, and tend to great hardlhips, viz. 

First, That this would difable a p ipift to make provifion for his * C *95 3 
younger children, if fuch a trull to make or raife their portions 
were void. 

Secondly, That it would avoid a provifion for popifh ex¬ 
ecutors, See. and they would diercforc diitinguifli upon the aiSlj 
and fay. 

Thirdly, That the afl only intends the continuing of cflates 
in papifls,*anckthat here all is m be fold, and by confe^uence there 
is no continuigg intcrcll in t!ie land 

^F??Ttrthly, I'liat the ail only intends real eftates, but that 
this is money, inJ merely perfonal j and as an iiiftaiice fay, a mort¬ 
gage in fac till foieclofed, the money is in equity pcrfonal eftate, 
and fhall ao to the cxccutois. • 

P'ikthi.y, That cflate, term, interelK and profit out of land, 
mean only perception of,ljrufiit, .’.nJ not money to be laifed by fale 
of the land. 

And they argued further and fa«J, 

Sixthly, That a man may fell his land, and give the money to 
a papifl; and therefore he may appoint .iiiotliei to kjl it, and to 
give the money, &c. />e^r alfm^fuLit ^'tr je. 

* Seventhly, That this anfwcis tlie intent of the acl, to turn 
popiHi lands into money. 

Befoie I^r-wei thefe particulars, I would obferve in general; 

Firfl, That the argumciitf; ufed of the hardfhips to papifls are 
of little force againd an .y:t of parii.imcnt which is prcfeiicdly in¬ 
tended to bring haraihips upon theni. 

Secoq^ly, That the difiinchons whi.'li have been ofTered do 
ftot aiife from any words in the a^l, but fr. nuom- g'lefies at what 
may be thought too haul <»r unni, vvhich 1 think cannot controul 
the exprefs words; for that wui.!d indeed be :ep...!ir,g the ail iii- 
ilead of conflruing it. 

Thirdly, That*the words in this ail are contiP'eJ on purpofe 
to exclude all dillin^lion, and feem M.ry itrong f^i iliut purjioie, 
viz. “all eflates, terms,or any other niuieli: or piufit vvhatfocvcr 
“ out of land.** So that, Ktit be long oi llioit, p*iiiaa.i‘nt or 
tranfitoiy, dufccndiblu or tefl.uncnt. r *, cf what nitjre*or kind 
foever, or whatever inteic<t or piofu n be, if it come out of land, 
it feems comprifed within the e.xpicfV woiu.t of this.ct. 

Fourthly, That if this 1, a dertindiblc inicrefl, a^ I have cn- 
deavouied to fhew, all thofc aigumenis ^tll, though i l!«a]! cnica- 
Wour * to (hew them infufHcient, wvre it no defcenJiblc iiirercll. ^ r 

O 2 Fifthly. k 
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ItorKK Fifthh', That in no cafe is any dnlin(£licn to be admitted in 
ugamft expouiidina; an act of pdrliamcnt, which opens a way to dcflroy 

RADcLi^r*. j 


So th*’t flioiiid I not f’.U‘>facln!]y remove all the diOlcnlllps ob- 
j Atu!, vet they v.oiild not he of weii^ht u» alter the winds and na- 
tiiial conllruciiDii of the aec. 

riuL to the foregoing olijeJcions I give thefe particular anf.vcrs, 

VIZ. 

First, ^'hc docs not uif.iMa a pn]<ill fiom mr! in?; any pro*- 
v’uion for his ■ a , a eli'!*.''cn w’.iu h f>« y .e cn ihlia t', l,-;o ; hut 

11.. ; which the; e.’nnot t..ke, ha c.''ii. .i ” d<<’ ioi th» r..; r.'; arciit- 
Ciia/gc, t-r »i L'ii_ ol lai<ch,^ai.d a« ( i-imrcit., .• ':ui!. • i i.aitl'., 

T 

Jnit xv’hat is tl'c ronf ijiii'iicc of tl i , rl'-,: ih-'v n.'n'f i\ t In- pro¬ 
vided fot ? No, hut IliUll he pur. iJv.l] l( I 111 l f < >■ ,'> 1 ’iii.lliod, i. 
let him Mve thcni nton^; , ii ho has it v c.. il' t‘ ii .irttend to 
keep hi:. l..iul vvhon he wants rnoiu) U.i thcf.e\. lie ns of his f.nnilyf 

This !. a P’oy.r r'cth'\l to ptt„,n oik- end rd the acf, /. r. to 
woi ic i-.ipiu- ( jt < r I'lir 1 r.ds ; .i dpiittu.r ii.v'',ty upon them 

to (dli IS .; to th ■ i-rd an ' defign i '’'c .k:. if he kll 

ih ‘ J ..■'d oi 1. to'i ii: l' '1 'I hnrdei., it is ct :t.. -.v .lone j but if he 

1 .. ..^ a t.ul!, 1'. \k!ii p^iijcii 3 i.ovcr bo di i.e, < i pai-1 off by the popiih 
ht -, >\ e • 

So ih.-t Hi.s !'• < ’ f.ir from h n; ohj Jlion, i!ut it is an aigu- 
n.Liit that tne act lho-„Id extend to it. 

JjLCoMjLY, <\s to pop-ih CM-CtlloiS, cCC. 


Ax jv r'>. FirrjT hi 
not Ti'iOiip..’go. ') I 
It r an inteicff in land ; and i/M jv.n-p.’Vineiit the eftatc is ab'folute 
in hiw ; and his inter, ff is ^njod i.i cijuiiy^to intiiie hlrn to receive 
; Ml! i.iij A' tile prt.fit- till n..h rnptn n ' i fitishiiMion; and on a fore- 
clelurc he lias the ^bfedute effatj hi t): m law aiid equity. 

Socon.’ly, Thattiio haidliilp is to peilens the law intended a 
hardihip to. 


ycannot t.ik.cle.irc< i iaiar*,ai ch-^onrcqucntly 
s will in the t spiefs v/i'i Js of tlic ai^t: for 


Thirdly, Tliat it is i<i,t fo h?:d as lo avoid any purchafe. 

For It IS v/ii:.t was not c»jiitr.i^lcd foi, or relied upon. 

« 

[•97] utiJi.Y, It rj faid, the aet only cxieiids to continuing 

eftates, ^kc. 

ANsw'a-R. rii‘S No fuch diftlmflion is in the at^:, which 
fays all tffates i>nJ iiuciclls whatfoevot. Secondly, 'I'his may 
ncceilitatc l.il-i to provide for childien, &c. Thirdly, Jt is a 
continuing ini» iclf. It is true, thefale, when it happens, may dc- 
Veimine it, hut rhai alters not the nature of it in the mean timet 
And how long ert that may be, God knows* It may continue 
(infold lor ever (-nd perhaps fo intended). 

Fou>.thiy, 



In ihp Court of Chancery. 

Fourthly, It is objefled, that the a6l only intends real eftates, 
and chat this is perfunal, 

Answf.r. Firft, No fuch diftimflion in the acl, nor any 
words that countenance it, Imt e cohtra^ all terms are cxprcfsly 
within it, which arc pcrfonal, a«>d go to executors. Secondly, 
In a mortgage in fee Jefeended to the heir, .md uiiforcclofed, the 
heir is a trultee for two peiTons, v:r.. litJt^ For the executor as to 
the money, which is a paitit .:!.’r irifft carved out of the whole truft 
of the fee, hke a term foi yt is out of .in inheritance ; .and,/r£-jvi/- 
/y. For the m”rt"..igc)r as t») 'h - t.-ft of the trufl, w' l'i therefore has 
the inhciitance of the trull iSur though in th.jt c.;fe the truft for 
thcexecutpr is not an inh'.rii.ih'n, trull, yet it is n^illy a (ctmtinuing) 
truft in thatlliiJ for the mrnt-.igrr, though of another nature j as 
he tha t has a trim for ye.irs li.’s as it '.' v^an inteii.ft in the land, as he 
tliat'Tlas the revei/lon, though ofanoih..i k'ind j and thougli the one 
bo dcftcndible and the oiher tefta ne.itary, it amounts but to this : 
it will he money after the fale, and what now affects the land, will 
by the fale aiLiwt tlic money. , 

So if A man by will gives power to his executors to fell land and 
pay the money to liis heir, till the file the heii has a fee therein ; 
though when the executors luve executed their power, it will be 
turned into money. 



So in and Bartor's Ct fr before nted, th.-rc was a power 

to appoint any cllatcs, even the lee, t»» oiijer p>-iloiis j but yet till 
that v/.is done, anu’ the ule liunted to ti.e party and her heirs, it w.-is 
^he old life defccndible to the lieirs on tiie pait oi tiic mother. 


Hut, f'condly, All rents and pio/its of hinds, when received, 
will be monev.<K eood*-, and y*t the ii -lit toilie.n bcfoie-h.ind is 
yvithin ti\ji't>.t, and is an iiitei..lL i.i the land. 


The fifth onjrcTio?:, That the v.'oids eftates, terms, inte- 
refts, &c. mean only perception of the pioHts, dec. 

Answj'R. Firft, Here is a right to have an account and 
abvnefit of rents and piofiis till file; and the laic only goes in de- 
feafance * of that right. Now, how far oft’ this laic may" be I know * T Iq 3 
not} and here is adirei^ powci over the tenants in the mean time. ^ ^ 

.^econdly. What cflential difference is there between rent and 
money on falc aito the piefcnt point? A rent is the price for 
which the promts of tfte.land arc fold for one year, and a fore-hand 
rent is propeily a taking up th? profits of land by anticipation j 
and on a fale all the profits of all future years aic fold, and the party 
receives the price, which is receiving the profits by anticipation j 
and no diftint^hon is between foie-hand-rent and altcr-fentj they 
arc both the piofits of the land ; profits taken ycaily come in all in 
a lump on a fale j and t!ic right to the one or the other is a right 
to the profits out of the land. 

O 3 An4 
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Kotik And therefore, where a trvuT: has been to raife money out oftho 
rents and pfoliis cf lands ; and the rents are fo finall, that to raife 
jtAscLurs. It by pcrci'p.ion ot tlieni would nor .''nfwt’r the purpofe c f the tiuft ; 

the courts of^quity have vv ili ■•i- h t* ui» reed a fak, becaufe 

thatisliilia railtn^ out of the pioni ltik.en foonerby aiiti<r 

cipation. 

The six ni orjfc tion. That what a man may do himfalf he 
may do by anuthei,^c. 

Answer. This rule is ri”ht, provide I no law hinders j but 
here the of parlia.nont luiulcrs j .ho tn.iy rerc:vc the rents cf 
h)S ciljte twenty }e.Ms togetliei, aiid pay them over to a papift ; 
bur can he ih reliax* inaLe a K J • to another for twenty years, on 
trufl" to receive the rents and pay thcin o\.*r t»> a pipiil? 'I'hc 
difference is plain: In the’one cafe he cieaies ;i n 'll for a 
and gives him a right to ddiUAiuI tlie piohts of the land, in the 
Gthei cafe, the papilt receives only the money liom him, but never 
had any demand out of tlicland. 

- r 

The seventh onjFCTioN, That this will anfvvcrtlic end of 
the atil, i. e. tain papilts eftates into money. 

Answer. No Fiifl, This w'lll defer and prevent doing if. 
It will delivi r hi Ti fr'^in the neceliity of doing ic; otherwile he 
nulf have done it hi.vls.lri and then it had been over ; but by this 
way the doing it is delayed, and perhaps it will never be done. 

Secondly, 'riiis jirings the inter, ft of unfold lands to the 
pipil't, aii.l cirates in him nvw intereir to the land, und a powef 
ovci tile now teiiaiits. 



Tliiidlv, 7'liis ^o^s to fell them, nor v.-hile t'uy^are ip popi/h 
. ■ haiiii', h'lC when llioy an f'-dteiided to a proteftant he'-i. * It is, 

' '' ji: '.•jVevt,a dn'inheriting a proieftri.t In M,thata papift may have the 
bentfu , which furtl)’ was never the intcnj; pf the acl. 


Fourthly, Tliis would be ll.c fame as if the truft had been 
created by a protLllaut, foi if Jus !•» not an uiUieft within the 
1 pcfift nj.-y puiriiafe itfiom apiot^ Mant, as well as haveit given 

him l>y a p..pii;. Npi will It bt niult rud fiom whom the eftacfS 
comer. 


The Fir-Hi.i cejeciion. Rnr it nnybe f^rthcf f.iid^ that all 
my ob;tition;. . nl. fiopi the i.on-pcrfoinjancc of the truft, which 
is net fo be fuj poh d ; raid that a court of cquhy ought rather to 
judge of It as if it performed. 

AN'fWTvt. j'Ty objeeiions arife, frft. from the exprefs word) 
pf ihc a<fi, '’P'J, [ccotidly, fioiu the iiiaiuftft inconvenicncp if they 
are departtM from. 

And as to the fappofing a performance, obferve; 
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FirJ}^ There muft ncccj^lanly be fuppofcd a time tvhcn it was 
Uiipeiformed, or there is n.» room for a pciformancej and at that 
time a pupifl had a.dcmand out of, and intcreft in, the land. 

Secondly^ 1 cannot ftippofe a traft to be pei formed^ which 
nobody has any neceifity, iMtcreft,or inclination, topciform, 

*rhirdly-i The truft Is to p.ij < ut < !' ihc profits. P.iyin^ out 
of the yeaily rents is no |j».rtorm.uiCe in t fFeit. And a lale is the 

only way to perform it. But that i > not done. 

• 

The ninth qbji-ctiov. Well, but a cure may perhaps be 
propofed for the inconv'tiiu-ie'.es 1 have objeft' .1, :’s, th.it if there 
appears any fraud, a couii cf '.■ijuity uill lit ihatri^hi, o: they may 
give another conllruClion in Inch caic. 

A.’fswKR. We aic- not heie upon h hw made to prevent any 
a£l in itfcif fiauJulenc or injnr.t’us ; and it fo, ytt the cv.idmg of 
this would but occ.ifitm the tommitting of th.? fame fraud another 
way, and therefore to be met wnh in Lite fit it inftanec. 

Nor are we upon a law which prohibits fomething under the 
penalty of a foi feiture to a thir<l perloii; though in ih.*t cafe per¬ 
haps a fraud to deprive fuch perlcn of a title given him by fuch an 
aft would be met with. 

But thisaft is a bare dTability •, and if a m.in be difablcd to pur-» 
ch&fc one foit of eft.itc or inteicil, it is no to pnuh. fe ano¬ 

ther fort of Jiucrell wK'di he is nut ildiMcd to puiciiale ; nor to 
take caie, before he pays his mon \, ’’ thattne feller has an inteiclt 
of fuch a nature as he can puidi. i ■.* 

Befides, herejie has in. Ili.aiger to de '1 v.'ith, but fimply theper- 
fon he bui i irom, w!io ojing a paity to <ill ii. it is done, and not 
furprizetTor drawn in, bat ijoiiclily .mdiuliy panl, can never corn- 
plain of fi a ud. 

Nor do I app: eh.:nd, thnt ihe greater oi b Her proportion of the 
furplus can be inateiial, .1 tlie act extend iioi to an inccrelt of that 
kind. 

Nor can the management of the efiare afterwards weigh any¬ 
thing i for this afl creates only a dir.bij.ty, but makes nofurfciturc j 
it prevents a vefting, but devdls nothing vv lK*d; and if the trulfc 
is admitted to b6 theirs, it is too late to difputc with them ^bout thi; 
management of wit.at iS their own. 


SLCOND AKGUMb.NT, 

T AMj it feems, in tins cafe, fo unfoitunate as to differ fiotn 
foine of my brethren ; they holding, 

First, That this cafe being on a will is not with thcaiSl; and, 
SECONDLY, That if It were, yet this method will not deter¬ 
mine it. 

O 4 This 
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This oi'.ly opens a way to a further labour to conltder, 
Whether a gifc by will be within the adl, of not ? 


Now cortHder, firih. By the firft exprcflion in this claufe, 
“ cver\^v.'rfon bein^ a papift, or profclfing the popilh religion, 
“ is djfablvrJ to purchafe.’* And, 


Secondly, By th** <l:cond, “ all eftaies made to any fuch perlbi| 
« are declared void.” And here being in neither expreflion any re- 
erence to any one manner of conveyance, there feeips no room for 
adiftinclion, whether it be by firn , or by deed, or by will, &c. 
But here is a general incapacity ol .iil manner of conveyances } and 
all eftates, howioever or by whomfo^ver made, are declared void, 
if made tM inch peil'ons after fuch a lime. 

This feems to me to be the clear fsnfe of the woiJs, 


But ih' objciSlion confifts of two parts i if either of which fail, 
it fclK to ti.a giound. 

Firlt, It is faid, that the firft ixpreflion does not import any 
difability Lo purchaie in a piopcr or legal fenfe, bin. only a difability 
^ to puichaie foi a viluablc confiJeration, v/hich is laid to be the 
vul rar an.: con. ..on lenfe of the v/ord. 

SEt.cN:3LY, That thofe words which make eftafes void, if made 
to f'lcn p--'for,s, me.tn not fuch pei Tons ?5 pioft-ls tne popilli leligioi) 
(geULially), but only fuch puichafing papifts. 

And roiif quently th.it the plaintiffs, not having paid any valua-« 
ble conlidcratioji, but this truft being given to them freely by a 
will, tills Crtf ; nut within the act oi pailumeiit. 

''V., 

I hold both thefe propofitions to be wrong i though’s^enher be 
fo, the conclullon will fall, 

Fiiil, A piiichaf* r is a law term, and iropnrts any eft.ite which 
is net c.ift a man by .itt ..f law (.as delcent » r ck.'ieat) j but 
which he i kts or acccj t.s by co.'ivev.ince foj- nionev or I'thcr con- 
fiderati'iii, 'j. I oln't ifUuJis I'c-rt niu (I*}*' Sir hT. Spt hmt': )^ot freely 
of g.'c (fws mv L-jrtl C‘,.'.c cxpi Mv), Ltd. JoL 12. r. /«y?. 
18. it. h. And i^^u^ ii li.is bL(.n c<,nlhi'u]y ulej by all lawyers for 
lanrio hundicd.^ of ye...s williout uilci: iiption. 

Not to tr-. !i!|'lv particulars, let me iidtancc in the manner of 
cxpiiiTion j-f 111. [ unown rule which i.s in every lawyer’s month, as 
rnciuioncd by thit very accurate Judge Laid Hobart^ in Counden 
avdClaik'i C. jl‘y I lib. 30. 

‘‘ This Is a pofuivc rul", that a m'ln cannot ralfe a fce-fimple 
»* to hjs own rndii. Iicjrfi, a , .1 purchaloi, iieillicr by eoiiveyaiicc of 
‘‘ lend, rcr by ulc, nor by dcyifc.” 

Ml. Attorney would feem to imagine a difference between the 
wprJj* p.>i'e.t.li T/’ and ‘‘ to take by pm chafe jV but it is dear 
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<key are all one, ^nd the veidh “ to purchife” is conftandy ufed in 
the fame fenfe as “ to ta!:c by purchafe j” and in l. Injl, 2. a, b. 
it is ufed fo near a dozen times. And, 


lU? 


KABCttaiW 


The general licences to abbies after the flatutc of Merton are 
generally only leave to purchafe (fo are clurtersto corporations) ; 
But no one ever doubted, but that thereby t ^ley might take what was 
given them, as well as what they flnmld buy and pay for. 


And here all the conjugates are ufed in the fame fenfe as the 
word which is nomeh verbale-, and being formed from 

that verb, to purchaje, it is naturally and properly to be ufed in that 
fenle. 


I will mention but one inftance where that word is ufed in a fta- 
Ji!t& iu tbe fante fenfe (though in another form of expreflion) on 
the rule before cited out of llobatt. It is in Pybus and Mitfor^s 
Cafe^ I. Vent. 372. where Wild, Jujlice^ fays, * I agree, a man * r ^ 0 % ] 
cannot, cithei by conveyance at common law, limitation of ules, 
or by devife, make his right Ijjjir a purcliafor. 


Surely laws are to be underftood according to the language of the 
law, and a law tcim iii*an acl of parliament is to be taken in its 
legal fenfe. 

The ftatute 15 .-R/V/a 2. 0.5. takes notice, that mayors and 
commonalty of cities and boroughs, and other towns which have a 
perpetual commonalty, be as perpetual as people of religion; and 
therefore firft cxprcfsly extends the ilatute dc Rdighjjs to them in 
tiiefe terms: “ fiom henceforth tlv y fball not puichail- to them and 
their catn. upon pain contained in the laid llaiutc ilc Rchgiojii.'* 


And it was -iievcr doubted but that it would extend tb what 
ftiould be % /en to them, as well as to wiiat they fhould buy. 

I agree, that purchafors for valuable conlidcration liavc been 
diftinguilheJ from others in fev'.ral ads otjv.ilia.ivTU, hv provifions 

or by exceptions to present their hein;’ luvi.l.vd rx '••neral provi¬ 
fions agiftl.ll fraud ; but were ncv».r il.il ni.u-fned 10 their Ic.ls or 
prejudice, nor ever fingled out to lofe the. 11 ell.itea b^e^ule they had 
paid for them. Nor dothofe aiS ot paili..n.> nt which are in their 
favour fpcak of them as of purcbalors gcneiallv, but only as of one 
foecies of purchafors, /. e. purchafors for valuable confideration in 
exprefs terms j ,as, ^ 

The ftatute 27. Eliz. c. 4. .-'"aiiift fraudulent and cbvinous 
conveyances, i. iccitcs tnc lots the lubjcd may have after 
pwchafes made, &c. of Jands', ^cc. for money and other good con- 
. lideraiioiis ; frfl. 2. makes fraudulent conve).mces void againft 
]■ perfons who fball purchafe for valu.ible confiderations ; feSl. 8. 
makes ftatulcs not cnteicd 111 due time void againft perfons who 
llialjpurchafe for money or good coniid«.iation. 

* ‘ The 
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The ftatute 21. Jac, r. c. 19. of Bankrupts, fe£t, 14, provi^ef, 
that no purchafor for good and valuable conliJeration fhall be 
impeached by that adi, unlefs the commifllon be fued out within 
live years. And the ftatutc of Frauds and Peijurics,/'^. 15. is, 
that judgments, as againft purchafors bona fide lor valuable conli- 
deratioDS, of lands to be charged thereby, (hall in judgment of law 
be judgments only from the figiiing: and, feil. 18. no recognio 
I zaiice * lhall bind any land, &c. in bchall of any purchafor bona 
jide^ and for valuable conlldcration, but fiom the tune of the inruU 
ment. 

I agree, if a gentleman at the bar were arguing on the Aatute 
27. Eli'z,. againil a fraudulent conveyaii'''*, and Ihould fjy, that his 
client was a purchafor, I Ihould undcrft.ind him to mean a purch.i- 
for for a valuable confideration i not bccaiifc the \,'ords 
pitni impoit it, but bccaufc the occalion of his ufing it Ihews that 
to be his meaning, or he talks nothing to thepurpofe. 

But the cafe is different wher avc have under confideration the 
proper fenfe of the words of an adl oTpailiament, where no declared 
meaning in any other part of the adt determines the intent, but we 
are to judge upon the cnading part, what they have done, and only 
thence* are to learn their intent, and what they defigned to do; for 
there of neceffiLy the acl muff be underffood always to fpcak pro* 
perly, and in the langiuigc of the law. 

But ffiould 1 admit, that an avff of parliament providing againff 
frauds and artifiees to e\ fraud purchafors is to be confined only to 
purchafors upon valuabL* confideiations, though not fo expreflbcT; 
lor that purchafors by fiee gift can hardly be lau! to be defrauded 
in the* language of the law ; for it tlic gift be sjefeated they are 
but where they were, and fo the fubjcCl-matter may Jupply the 
diffin>^lion omitted in the wot Us : 

Yet here is no ground or reafon for thctdiffimflion; it is all one, 
as to the end and intent of this a*^l, whether the lands were paid 
for, or not. 

If the law-makers locked upon lands in papiffs hands as the fup- 
port of popery, and to ffop tiiegiowth theicof, and the milchief the 
owners might do the public, th.jught it reafonablc to make provi- 
fions againff their further ocquifitions, Is itataU material whether 
thofeaequifitions w'crc paid lor, or not ? One hundred pounds per 
annum acquiied by a papifl by a voluntary gi-ft oi will, will be as 
prejudicial to the public, and as much againff this acf, as where ho 
has paid two thoufand pounds for it. ' 

Nay, I take it it will be moic fo ; for then he has the land, and 
keeps nis money too, ; and if lie has gotten a newfword, 

It will do as p..uch execution when given him as if he paid fot'it ' 

• 

* "J lie mifchiers inti M'cd to be remedied aie the rule whereby 
of narliui.ieiit aic to be cxpouiided, and the words are ftrej(iched, 

if 
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if there be ocrafion to revh ‘•"n all. But it is very hard to " 

fejedt the proper, nat'r <1, '.jal fenfe of the words in any cafe, 

much more when it wiii lo plainly let in an equal mifehief. lUacwff** 

The firft ftutute of Mortmain fpcaks only of religious perfons. 

Now amon^Jl all the rcafons or cxpofitions of thofe laws it was 
ficver pretended, that paying no confederation cxcufed them. 

The ffatute 15. Rich. ?. (/uf>>< 7 )^'fyeaik\ng of lay communities, 
forbids Only purchafois gcnor,.llv ; and yet it wa*! plain the* law¬ 
makers look.ed oil them as cquii/alcnt. The conveyance in mort¬ 
main w'as the thing in view, whether a price were paid or not, and 
what was jhc nu.tive- was not material. 

Togiv'ca m*uch fti ongci inftancc: 1 he ftatutc of Magna Charta* 

(NulM liber hitno dchet de catevo nmpltusy tiff ), cxprcUcs 
both give and fell: hut not cxprcdMy preventing the mifehief to the 
lords. It W’as extended by conffrufliun. 

Alfo the ftatute 18. EJiv. i, ^iia Rmptores^ enacts, that from 
thenceforth it lliall be lawfullW every freeman to fell, &c Now 
here was fair room tor a dilhndlion, that this Hatutc fets the free¬ 
holders fice from Magiia Charta where they fell, but not where 
they give; becaufe the ftatute only gives liberty to fell, and 
Jlftigna Charta cxprcfsly forbids giving as well as felling ; but the 
aft being a provifion for the lord, and the price being between the 
parties only, and the mifehief of giving being the lame as to him, 
ft has been extended thereto, 

• And hitt. fe£h fpcaking of this.aft, fays, that it was thereby 

ordained, that no man ftioiild alien or (give) grant lands or tene¬ 
ments in fee-fimp]p, to hold ofhiinielf: and that the word^/r ex¬ 
tends to gifts 10^;). 

So.hcrc the care is for the public, and to prevent papifts from 
getting new acquifitionst What is paid is only between the gran¬ 
tor and grantee, but do*cs not con.ern the public at all. And 

therefore, &c, no rcafon to form a diftinftion here. 

■ 

But we are not contending to enlarge the fenfe of the word 
{purchafe)^ but only to underftand it in its true, genuine, proper, 
and legal fenfe. And, 

* Thirdly, There is ft ill lefs loom for tins diftinftion, f 20C 1 
becaufetliefubjeft-mattcr of this claufe is properly an incapacity or ‘‘ J 
diiability. ' • ’ 

Aft» of parliament are always expounded according to the rules 
and reafonofthc common law ; and when a provifion is made by 
aft of parliament, the Jaw enJeavouts to range it with fome pro- 
viftons of its own of like naiuic. 

fi' _ 

The (latutc De Danis cnafts, that tenant in tail non haleat 
fotejl. eflienandi terrain dataniy fo as to p:event its coming to his 
iliuc } and that a fine thereof fit in ipf's jure nullm. Now the end 

and 
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HorEx and effc(5l of th's (latute is a difability- to alien to the prejudice of 
others ; ?pd therefore the law now tanks him with bifliups and 
XAQCLirrE. eccli llaftical ;»etfons, and with luilbandsj.who by the common 

law were difabled to alien to the prejudice of their fuccciTors and 
wives. 

And therefore, thoup,h the a«fl be, that tenant in tail fliall not 
have power to alien, and that his line (hall be vtad ; yet it was 
conftrued, that his fine vn' j’wt void, but made a difcontinuancc, 
and put the ifliic to hl^ lorinedon ; and that his other alienations 
cither put the ifi'ue to his aenun, or allowed his entry, juft as the 
law flood before in i elation to bifhops. 

Now here by this claufi,* an incapa'^Ity or difability is brought 
upon a papift. Then inquire. Has the law any fpccies of incapa¬ 
city with which to rank tlfis ? Y-.s ; for capacity and incapat w i y r o - 
purchafe is alcttlxl notion therein, and tlietelore papifts are to be 
coiiftiucd to be in the Gmc condition with thofe who were under 
an incapacity to, purchafe at common law. And whatever diftinc- 
tion might be between one purchaf?-. and anothor in rcfpcift of thp 
confideiation and other ciicumftnnccs ; there never yet wa^ any 
between one incapacity to purchafe and another; and a man under 
fuch incapacity was no more capable of lands given him than qf 
landp bought; and if this a6l be conftrued according to the rcafon 
of the common law, a papift is in the fame cafe. 

And upon the whole, I think that the word punhafj hw does 
by nu means make a valuable confiJeration ncceflaiy. 

But if there coiilJany doubt remain ; yet, 

bi'CONJjLY, The h.tci words leave no room for any diftin^lion 
r 2 c6 j nron the point <,f the cc.jifidLration ; they aic '{‘.h irily more gc- 
ner.i!, and 1 apprcljc.’id mr.i .'cxtenfiv.. lli.iH the ioimei'V^nd there¬ 
fore jf theic were any doulic upon the w^'i d pta cLtJey /. whether 
ti'^ larger or nariowcr fenlc t.iT'ie vvord.'fc'juld he taken, it muft 
r.owbc in the brgtr fenfe j bcc.'uie the f-nie of ihcife later words 

tht It is f Icaft as Ir.i .iS the Jargcll ienfe of the w’ord pur» 
chafe ; and Iheiecan be no uL* of ihcni but to fupply the ‘ 

defecl or nan oVv nets of the forni..r W'oids. 

'I'hcrifoie 1 fti dl not contend that it is an independent claiifc;' 

I content my till to have it admitted to he an explanatory or fup- 
plcir.enul clauf,., as the words therein, “ fuch perlc.n or perfons,** 
muft be explained to be pci foil or perfons piofufiing the popifti 
religiob, i. e. fuch peifon or perfons as are fpuken of before. 

This IS the natural fenfe; buttoconftruc “fuch perfon or perfons** 
to be fuch purciiafing papill is harfh, and 1 think )ioC to b(j ; 
pofed either from the gran'mariir the context j for tho word 
refers to a precedent defer iption, and conftqucnlly to the circund^*'*' 
ftanccs he is beforedefenbed by; and not to make words men- ■' 
tioned in his punifliment lu be a neceil'ary part of his dcfcriptioni 

Svippote ' 
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Suppofe the firft difability had been a difability to fue or bring R»*#- ^ 

an a£lion, and the claufe had run thuF, that “ all and every papift, i 

or perfon profelling thepop'lh religion, fhall be difabled and made 
** incapable lo fue or biing an aclioti, and that eftates made to fucli 
“ perfon or perfons (hould be void would thefc laft > ords be ex¬ 
pounded only ol fuch pcifons as IhouKl fue or bring adtions ? No 
furelyj the diifercnt punilhment inflicted can make no difference 
in the dcfcription of the perf mi. 

I cannot better illuftrate this than by the common method ufed 
in palling bills in pailiamcnt, i. e. to bring them in with blanks 
for times and penalties. And fo this claulc in tlie bill would run, 
when firft' brought in, thus : 

And that?from and after , every papift, or perfon 

profefling the popllh uhgion, fliall be dflabled, and is hereby 

made incapable, ccc. And that all cflates, teims, iiiteiefts, or 
‘‘ profits whaifotvcr out of lands, from and after , to be 

“ made, fuffored, or done, to^r for the ufe, &c. of any fuch per- 
** fon or perfons, or upon any fruft or confiJonce, to or for the 
“ benefit or Ixhalf of any luch perlon or pcrlbni>, ihall,&c.” 

As it ftands here, the words ‘‘fuch perfon or perfons’’ are plainly 
fuch as are defciibcd in the beginning of the clauJc, and aic ufod to 
fave the lepctition of tliat which is in the toie^oing dcfcription. * ^ 2O7 3 
Is It poflible now to think, that the filling up of the blanks can 
alter the delciiption ct the peifons; and that one foit of pcrlons 
will be meant it one punirumcnt be infcitcd, and anothei fort if 
another ? 01, 

That if the fi^f blank be filKd up w.rli a dlfa’nillty to fye, that 
the laft claufe only aflects eilates granted to pi.initifl'j ; oi- it wnh i 
difabilitybear an otficc, <Mily eftates grant..d to owiceis j 01 if 
with‘a difability to be an exccutcr, only ei’i..Ub gi anted to execu¬ 
tors ? 

Noj the dcfcription was full am' complete at.the firft; the fame 
perfons arc thi fiilije^lif of both paitsofthe claufe; and whether 
the blank be Idled up with one fmt of punilhmcnt, and the fecond 
with another, 01 v. hethei the lecond be only an infuiccmeiu of the 
firft, it will be all one. 

Befidcs, if you would refer it to puniftunent, it fhould be fuch 
papift as IS disabled to ^iur>.hafe, and iu>t luch papiil purchafmg, 
for there is no puruialing papift fpuken of. 

But the foimcr cxpolition opeiatcs not only upon purchafing 
papiftt, but upon all : all arc niunidiaiely Ui'io d.labled, and 
■; the adt has its effedt upon thole who ;.rc tharehy dcteired and 
reftrained fioni tiurchafing as tully and as propcil) as upon thei'e 
' 'who lhall attempt lo pu: chafe and lolc; and more agr'vjblc to the 
intent of the adt, which feems to aim at previ.ui<'n riih.'r than 
forfeiture. It leems rhen very llrange, that the later vvoids 
ihould not extend to all papilU too. 


In 



’ ' ’'y ' 

’ In the Cdurt of Chan€erjr< 

Tfn the fenfe wherein I take them, the later words are very 
agemft proper \ they enlarge the former words, if they are too 

«A9ct.irrs. by ufing words not fo capable of diihndtlun, remove the 

ambiguity. 

And the prefont queftion (hews it was very (it to put them in for 
that purpofe. But in any other (ciifc they are vain, and increafe 
the doubt infbead of removing it. 

And to look more narrowly, the word relief in the later expref- 
jxon feems calculated for a gift, as an cd.ite given or provided for 
children, relations, or any^n want, is properly faid to be for their 
relict; but an edate in land w'lich a man buys c.in nqver befiid 
to be for his relief, he has o.ily altered tae nature of his edate,aud 
is not a jot the richer. 

f 208 3 * Objection, That devifes are not within this claufe; for 

that 

Firft, They arc mentioned i/i the former claud*, and dropped 
in this i iMid, ■ 

Secondly, If they be, this claufe claHies with the former, and 
maki s an ablolutu difability in the fame cafe where that makes only 
a qualiii.d one. 

Answer. D -vifes are n^it d-opped in this fi ronJ clautc. It 
is true, they arc not named therein, nor indeed c<*ukl they he as that 
claufe IS penned \ but it is pl.Mn they are meant and ir”.piicd in it. 

Had the fccond <laule made tim's, fe(»rfiin.nts, giants, re- 
Icafc*', &c fry paj iit■. void, and onint^d devil. ■?, it 1 ’ight have 

been jiiiHy f ■' ‘ ' ‘vifjs were droppi.d, 01 cxvluJeJ, in it. 

IjUlheir . rds ofthis f •eonJ cl.'ii'' heingV«}ative to 

the f(>ri7n ,.. pl.nn s.ire inclii.kd in thofe 1 dative Words, 

devifes h txpreflv ii'...iiiioii.-il 1:1 the anlcecdent claufe, to 
Which thi') iubicqu..nt docs relate. 


Cases ■ 



CASES 

I N • 

Ihe COURT of CHANCERY, 

• FROM 

MICHAELMAS TERM 

I N 

. THE TENTH YEAR OF GEORGE THE SECOND, 

^ TO 

• 'MIC HA E L MA S TERM 

I N 

THE TWENTIETH ’iTAR OF GEORGE TEIE SECOND. 




CASES 


I N 

T.he COURT of CHANCERY, 

FROM 

MICHAELMAS ‘TERM 

m 

I N 

THE TENTH YEAR QF GEORGE THE SECOND, 

T O 

MICHAELMAS TERM 

X N 

THE TWENTIETH YEAR OF GEORGE THE SECOND. 

• • 

Lo^ Hardwicke, Chancellor* 


% 


Evit agdinft Williams and^ Others. 

At the November 2 ", 1739 . 


Cafe 771 


O NE Farr, pofleflcd of a long term of a perfonal eftate of pajhtui ht'' 
five thoufand pounds, by will directed that after payment 
of fcveral legacies, &c. the reft and refidueof hia perlbnal and 
eftate fliouldbe fet out intereft by the defendants Alary his wife •• 
find his friends' Joifn Areland and Thomas Hawaii, “ lor the nfe 
** and benefit of the faid Mary, and of fuch child and children jw j 

« which ftxcfiiould be with at the time of his deceafej and cafe the dS 

* >** in cafe fbe (hould die without i^ue by him, upon her death he wittoot 
gave die fame to Anne and PhiUippa Evit, the plaintiffs ; and in ' 

cafe they ihould die before his faid wife, then he gave the fame 

to hit fiftw.” , 

. V 0 L.IX. P 




ajo In the Court of CI^ancc^5^ 

, I 

Evit Mar)' his wife had not any child, nor was enceinte with any at the 

tellator’s death, but afterwards married IVtlUams-i one of the defen- 
dants. Anne Evit died, and left her real and pcrfonal edate to the 
’ plairuifF Phillippa Evit^ her lidcr, and made her executrix. 

The bill was brought to li.ive an account of what edate would, 
remain after payment of the tedatoi Parr’s debts, &c. and to have 
v it fet out at intered by thetrudees in the will, and to compel fecu- 

rity from lyUliams and Mary his wife, for the plaintiff to enjoy the 
reddue, as by the limitation over to her. 

The question was, Whether the devife over to Anne And 
Phillippa Evit was good, or not ? 

£q. Caf. Air. The great objedlion by the defendants was Mary’s dying without 
191. '4). iflue ; that thofe words extended fo far as to en'dangcr a perpe— 
* Chin therefore the remainder to Anne and PhilUppa Evit was 

void } for the wife of the tedator might have had ifTue in die un- 
derdanding of the law to a hundred or a thoufind years to come ; 
for grandchildren, great-gi and-children, &c. are ifliie j’^and that 
the remainder over being of a chattel cannot depend upon a poili- 
bility fo remote as the dying without ifliie, becaufeofaii apparent 
tendency to a pcipetuity. 

Eq. Caf Abi. Thf M ASTER OF THF RoLLs held,that this was an executery 
’9* dsvijc, i’nd that limitations over of perlonal things arc good, 

Fcamcy “ — - - 

3 Pr.Wn.s 262. 

4. K 1 Com 175. 

that ifihe dying wthout idue in this cafj was to be underdood'in 
a fc.ii',. fo en'arged the d,.fL'id.ims c,.r.ter.dcd for, then he allov/cd 
tnc I'fliiM! on v.).J j bat he hcM, the “ dy.^g^fv^thout illue” here 
mud be at the time vS T.lnrj-:, dtr.th ; for the words a^e, “ and if 

die (he without ifTacby me, upon her death i give the fame to 
** Amu and Phillippa EvitP fo that th% contingency is to happen 
within one life in ejji'y wh;t.h Is AInry\ and ‘hat the contingency, 
, is already come to pafs, for as Alary was rot big with any child by 

the tedator, the limitation over is good; but had there been a child 
to take joii'.tly with the mother, the remainder over would have 
been void, for then there would have been a danger of a perpetuity. 
You take away the objection; for by taking away the child you 
takeaway the danger of a perpetuity ; and thenefore the remainder, 
good. 

And A DECREE was made for the plrdntifF. 

» 

Garhuc a^cipfi Hilton and Others. 

At the Pollsf Michuehnas 7 rrw, 13. Geo. 2 . November 26, 1739^]^ 

■:onadevifeoffo pHILLlPPA DOWNS, by Will, devifed to Jane Garbuty thj^i 

much money to -C plaintiff, a Icjacy’of two hundred pounds, provided Ihe mar«^( 

’ f. ded with the conient of her father and moiher, or the furvivor <rf‘ 

** pinv.dt;d Jhe , ' 

with ^ /j 

'f- ibe <;onfeiic of l\tr fatiier and mother, or the furvivor of them j*’ the marriage !b a 
^>icpaynicnt of iht l<?gavy,-- b C, j. Aik, ;Si, S. C. i W/tys $• 

I e Tho' 


wacre tr.L conrin£,cncy i:. lf> hr^ppea in the conr.pals of a life or 
lives hi ; for then there *s no danger of a perpetuity, which 
wasone kjieat n"ilc!ui:f apnrchjndcd fiom thefe kind of limitations : 




the Court of‘Chihcery. 


The plaintiff Jane bcfose any marriage, and living her father 
and mother, brought her bill againft and others, as executors 
to Pbillippa Vowntffot the two hundred pounds. 

The QjJfiSTioN was. Whether or no this was a vefted legacy, 
(he plaintiff being not married, and her father and mother living I 



Gas SI 

.t 

egat 

HiltoM 

AMI* Otssss^^ 


It w ass Ain for the plaintiff"^ that as there was no devifeoverof 
the legacy, and as it was payable out of the perlonalty, the condi¬ 
tion was in terrorem only to intimidate the legatee from behaving 
imprudently in*hcr marriage, and therefore void {a) ; and confi- 
deriiig the legacy without any condition at all, it muff be a veffcd 
one i that by the civil law fuch a legacy not to marry without 
confent is void*, though theie be a limitation over ; for the maxim 
there is, Maritagium ejp hhet \im j that ^here would be many cafes 
where fuch acuiidition not to marry without confent of the father 
and n>other would be extremely hard; as where the father and 
mother (hould die before any competent match fhould offer, or 
where they fliould not be in huigpur to confent, or where one 
ihould content and the othef not. 


The Master of tpe Rolls was clear, that this legacy wa^ 
not vefted } that it was payable after marriage, but not till thenj 
that if the plaintiff' had manied without confent, then would be the 
time to bnng her bill, and difpute whether the condition was 
in terrorlm only, and void } that in all the cafes cited, ex«i 
cept 2. Pern. 452. the bill was brought after marriage; that 
if the condition be tn tetrorem^ yet marriage in this cafe is 
Sbfolutely neccflaiy before the bringing a bill, unlefs it was to be 
under the feme ciicuinftaiues as that in 2. Fern. 452. and Nei/on 
Chan, Rep. 62 o^never intending to marry, and of giving iccurity 
to refund if the condition ffiould be broken. His Honour was 
much direi5lcd by a cafe in Swynb, 246. and another in Gedalph, 

I. • 

And he difmiffcd the bill (b). 



(a) Sec Aflon « Adoiij PAc Chan. 
st6. 

(A) Atkins V. Hifeoekt, 1 Ack 500. 
$. C, a. Vc*ty, 5. Pulkn v Ready, 


2 Atk. 590. Eitan v. Elton, i. Wilf. 
159. Hcnim>ngSf. Munckley, >. Bra. 
C. C. 303. 


Sheldpn agalnji Sheldon. 

♦ ' • 

iStf/Zr, Mithaelmoi 7 ermt 13. Gee. 2. November 26,1739. 


Cafe 79 . 


A gave a legacy of fifty pounds to B. payable two years after k legacy be 

* jf.*s death. B, made his will, and gave all his perfonal eftate given to if. pay*, 

to a and made him executor. B. died within the two years. C, able two 1 

brought bis bill againff the executors of yf. for the fifty pounds. 

® ' cor*s 

S. dies Within the two years, yethis executors arc intttled to the legliQr. 


P 2 


And 



,4*^' ’ Ill tW Court of Chancery. 

f 

SvttBoM And THE Master of the Rolls decreed for the plalntift 
aiauj/l where a legacy is devifed to one generally, Co be paid 

MiLBOM. payable at any age, or two years, or any other time, after the 
death of the teftator, and the legatee dies before that age, or within 
that time, yet it is fuch an intereft veiled in the legatee, chat his 
legatee, executor, or adminillrator, may 'fue for and recover it ; 
for it is dehitum in prafentiy ^ chough payable in futuVy the lime 
being annexed to the payment, and not to the legacy itfclf.: and 
would have no cafes cited. . 

(«) Sec Cloberry's Cafe, x. Vent 34a. Dawfon -v. Dawfon, i. Brown's C. C. 
Collins V. Mbtcalf, 1. Vern. 4r>2. Cor- 110 and z. FontbUnque’^ Etjuity, 371. 
don Riyiirs, 3. I'etr. Wins. 13S. .nU the cafes tht.rv cited. * 


Cafe 80. Bonghton agahijl Boughton. 

Lincoln*s-Inn-HaU^ December 5, 17 39. 

A father makes l^DWARD BOUGHTON^ to the live young ladies the 
a voluntary fet- plaintiffi, fettles his cllate Oil Itimi'elf for life ; remainder to his 
k^^'withoot Ilf-’for her jointure ; remainder to the firft and other fons 

power of revo- tail} and in default of ilTuc mate, limits a term of live hundred 
cation infeited, years to trullces to raife two Choufrind pounds a-piecefor all fuch 
and afterwards daughters .^iC Ihould have } remaiirler to his own right heirs. 

^*Af^lh?on by LdwarJhad ilTue only daughters,thcplaintiffs,andhaving iiihim- 
wUl.thiswiilnot felf a rcm.iindcrtohisown right heir*-, makes, 15 February 1733, 
affeA the former the followpg deed, and in thefe word": “ Whereas 1 have hcre- 
fctclement. tt tofore, by I'c'veral letters, promifed acertain gentleman three chou- 
S.C. I. Atk. “ fandpoundswith mydaughtcrr/tf/i/iivA, amlmy eftatcatmydeath, , 
615. “ if h‘* will take the name of Row'hten upon him $ but whereas 

Free Chan. 1S2. «c jjg affronted me, and left he fliould take advantage of them 
» Fee" Wnis ** after mv death, I do ncrcby chaigc all nxy eftate with’lbur thou- 
' * ** fand pounds a-piece for all my children, with a hundred pounds 

Axnb. 264. to my lifter Cooky and fitre hundred pounds a-piece to her two 

funs : and I do hereby bind mylblf, iny huiis, &c. in the Turn of i 
** twenty-live thoufand pouni's to my childten, their executors, ' 
&Q, if all my eftate, at my death, lhall not be equally divided 
among them, except the money given to iny lifter Cook and her 
“ two Ibus.^^ 

Edward afterwards, by will, difpofes of his eftate in a very con* *' 
trary manner to the laft deed. * 

The bill was brought againf. the devifecs and trufteft of the 
will. 

The question was. Whether the will could have anjr ' 

to revoke the deed ^ and the cafe of Clavering v. Clavering {aj} 
was cited for the plaintifts, and the cafe of NaUred v. Qilham 
for the defendants. 

Hardwici^e, Lord Chancellor^ faid, that as this wasadCed* 
formerly executed in the life-timc of Edward BcughtontVindzytAan!^t 


A father makes 
4 voluntary fet- 
tlement on his 


(«) z. Vefn. 473. S. C. Prtc. Chan. 
433, S. C« I. Brown. F. C. izz. 


(*) I, Peer. Wins 578. 



^Tn tKeVdm CWm^. 




; .tuy fettletnent without a power of revocation, it will not be fubjeft 
"■ to a revocation by the will * for if it was, there would be no dif- 
ftrence between adeed with a power of revocation, and one without 
that. The cafe of" Naldred v. Gilbam was, where an old woman 
executed a.voluntary fettlcment of her effate, which Ihe always 
kept by her, in favour of her nephew ; a copy of this was furrep* 
titioiifly got by the nephew’s father ; the old woman changed her 
mind, and made a different difpoiltion by will; and after her death, 
a bilj^as brought to fet up the copy againft the will} and the 
Master of t^^ie Rolls decreed the copy to be good, becaufc the 
^priginal was lofl; but upon an appeal to Macclesfield, Lord 
Chancellor^ the decree was reverfed; for as it was only a voluntary 
iettlement,* ai^ kept always by the party, it muft be prefumed (he 
Intended to have a power over it; and he refufed to (hew any 
kindnefs to a copy gained fo frauduleniiy, or to a voluntary fettle- 
ment under fuch circumflances: that in this cafe the deed was not 
deftroyed ; and that as it was for the provifionofchildren, it was a 
kind of a confideration ; and that it (hould take place of all other 
voluntary fettlcment*^; and tb'’ref^c of the will, which was volunta¬ 
ry, but not of debts or other fcttlements for valuable confiderations. 



u 


The defendant’s Cofinfel urged, that the two thoiifand pounds 
a-piece fecured to the daughters by the fettlcment was to be in¬ 
cluded, and make up a part of the four thoufand pounds; and 
therefore^what was not given to the daughters by the deed was well 
deviled by the will. 


Cheefeman af^ahtft Partdrlge. 

Lincoln's-lnn^IIalU Dicemher 1739. 

T TPON exceptkjn’s to a decree by commilfioners upon chari- 
^ table ufes —the case was: 'Tkonwi Cheejemany by will, 
after giving fevcral pjcunury legacies, goes on : “ Item, I give 
td the chaiity-fcliofjl of Tovcllxhc fum of fifty pounds ; item, 
1 give to the Z^L»tlchool, if any man is poflefTed of it, and 
** teaches boys, and is truly gtounded 111 the Latin tongue, five 
ft pounds a-ycar, tor teaching and infirudling three poor boys; 
“ ITEM, 1 give to the poor of the parifh of Tovell fifty jxjunds 
« a>year, to be paid at ^ajler out of my eftate at Omer by mj exe- 
cutor i” and gives his eftatc at Omcr to bis wife, the executrix, 
xnd her heirs, and made her folc executrix^; and bis will was, that 
his wife (hould fiijoy a)l his other lands not before devifed in his 
will for her life, upon paying his legacies, 

TheinquifitionTound, that the teftator made his wifeexecutrixi 
xnd that (he had poflHI'cd ber(^ of the real and perfonal e(hite ; 
and that Partdrlge the ref^ndenl had been fchoolmafter of the 
i Latin fchool for two yea|^, wbefeby ten pounds became due to him 
by the will. 

Whereupon thecommiflioners made their decree in thefc words, 
(( That Sarah Cheefemany the exceptant, do and (hall, within one 
flfo (harmed upon the cAate at Omtry in wbofefoevrr lands it comes,—S. C. 

P 3 month. 


Cafe 8 i» ' 


icgoan, ' gnn 
on : ** /MW, I 

** *0 ^ 

charity- 
** fchool of r 
** 50I. } i/tm, I 
*» five to thi 
«« Lath fohosl 
« of S. sL a. 
** year ; i/cw, ] 

give to 
<» poor oc n 
*• J6L a-ycMTi 
** to be paid 
*• out of my 
« Rate at 
*< larr by ttiy 
** executor,” 
and gives the 
cAatr at Om»t$ 
his executM^I^ 
feeiihieif:i;]f^ 
petual tm 
of 5L Ml; 
Latin fbhooL 
I. Atk. 4^ 


UiJ' .: , In the.Comt of Chanceryl 

^Crxs»sMAM «c month, pay, or caufc to be paid, to Partdrige, the refpond^ntf 
4( jjjg fmyj of ten pounds due to him at Lady-Day laft ; and that , 
PAkioaicB. „ owner of the eftate at Omer do and fhall, for ever hereafter, , 
pay to the fchoolmafter of YovtU Latin fchool the fuin of five 
« pounds half-yeaily.” 

T wo exceptions were taken to this decree. 

The FIRST was, that the ntefluage called Omer was not charge¬ 
able by the will to pay five pounds <i-ycar to the Latin fchool of 
Yovell. ‘ ' I 

The SECOND exception was, that if the fame was fo charged, 

it was but for the executrix’s life, and not for ever,.,ncfr to pay in 

the manner and proportion the decree direcleJ, half-yearly. 

* 

HardwickE, Lord Cha.icellor^ over-ruled the firft, and de¬ 
clared it was charged ; that the tefiator feemed to have two gene¬ 
ral intentions, the one to give fums in grofs, and the other annui¬ 
ties ; that it was apparent, fronv^he will beginning with money- 
legacies, and then ranging the annuities by theml.lves, that the 
eftate at Omer is diredily charged with the fifty pounds a-year to 
be paid the poor, and direiSlcd that claufe bo be carried back to the 
claufe of the five pounds annuity, fu as to make but one, and to 
be both charged on the eftate at Ornery becaufe they are both 
bequefts of the very fame nature ; and to warrant his jqining the 
two cluules, he cited i. Salk.T.'^^ that item” in this cafe was 
no more than “ atid aljoy* in that the five pounds was not 
payable out of the pcrfonal eftate, .is was urged for there is np 
provifion in the will to raifc a perpetual fund out of it to furnifli an 
annuity commenfuratc to the devife, which is for ever; and that 
without fuch provifion, a pcrfonal eftafe muft be allowed to be of 
too periftiing and tranfitory a nature to lupply an annuity for 
ever. 

That it was not charged on the lands' the wife had for life, as 
was argued, fur the precedent reafon, that an eftate for life cannot' 
fupply a perpetual payment of the annuity ( and this annuity muft; 
be charged on the eftate at Ornery as it cannot be fupplied by any 
other eftrtc in t!ie will j and that paying legacies out of the wife’s 
eftate for life means only Turns in grofs, and not annuities. 

Lord Hardwicke, to the fccond exceptipn, faid, as to the 
continuance of the annuity, that it was tbc intention of the teftator 
to have it perpetual; for it is not given to fhe (choolmafters, or, 
any other perfon, but to thefclmpl, and therefore dcfigned it to laft 
as long as the fchool itfelf; and that a gift to a parifti-church will ’ 
be 3 good gift for ever to the parfons of that church j that the gift, ; 
is for inftrusting three poor boys, and if the teftator had only three-, 
'particular boys in view he would have named them, and ib have ' 
limited the duration of the annuity, or how long it ihould continue 
that the teftator faying “ to be paid by my executrix,** docs notjS 
deftroy the perpetuity s for the exceptant is not charged in the will ^ 

as 


«ta 349^ 




'/u eieectltrix in refpeft of the office, but is only defcribed by that 
■ WDtd asowner of the eftate jit Omer, which was devifed to her and 
her heirs ('tf). PA.T<faifS 


Thus ffir he over-ruled the fecond exception } but faid, the 
comiiiiffioners exceeded their power, and were not warranted to 
make the annuity payable half-yearly ; and ordered the decree to be 
altered to one yearly payment every Ecifler^ as the payment of the 
hfty pounds a-year to the poor is, and the decree to lland good 
upoj^thac alteration, 


(^) See Edgel v. Hajrwood, j. Atk. 35*. 357. 



Gray cl on agauiji Hickes. 

itincoln's-Inn-Hally Dec^nhr 1739 . 


Cafe 82. 


J OHN GRAYDON, by vvill,devifcs i.i thefe words : I cxve A by will gives^ 
“ to my only daughter, Mary Giaydon^ the fum of one thou- *0 his daughtiiT 
“ fand pounds, to be paid hcrat the age of twenty-one years, or tobepi^ 
“ day of marriage, whiclT ftiall fii ft happen, provided fhc marry ** 
with the confciit of my executors ; but in cafe (he die before provided 
“ the money become jtayable on the condition aforefaid, then I many with 
“ give the fame one thoufand pounds equally between mj'younger ®f *****!* 

“ fons Benjamin-aaoA Gregory Graydon, the plaiinift'si” and makes » » f any w 
three executors. 


Ail the executors died before the mairlagc of the Lid Alary'^'^* 

Graydon^ one of the defendants by the name of Mary Hickes \ and S.C.s.Atk.t&> 
*the defendant’s mother, who was furviving executrix, made her 
will, in the beginning of which ihe gave the defendant, Mary 
HickeSy all her dscfling-plate, gold watch, with fcveral otljer fpeci* v 

lie Icgadfes j and in the middle of her will /he fays, “ Item, 
my will is, in cafe my daughter Alary /hall marry before /he 
** attain the age of tv^enty-one years, without the confent of my 
executor lirll had and obtained under his hand and feal, if he be 


living, that then /he fliall not be intitled to any part of the lega* 
“ cics which I haveJiereby given her, but that her whole (hare 
** (hall be equally divided between my Tons Benjamin and Gregory 
Graydon and in the latter part of the will devifes the retidue of 
her perfonal eftate to the faid Benjamin and Mary equally, and 
maltfs her cldeft fon, John Graydon^ executor. 


The'fon renounced Xhe executor/hip; and Air, ^mewelly one 
of the defenefants* took out adminiftration to Mary Graydony the 
mother, and adminiftration to John Graydony the father, de bonit 
notf, I'hc defendant Mary, the daughter, married before twenty- 
one, without confent of John Graydony the executor named 
by t^e mother’s will. 


The bill was brought for an account, and to have the one thou- 
' fand pounds legacy given the defendant by her father, and the fpe- 

P 4 cific 
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Ckat^h legacies and fhare of the reftduupt given by the mothery t$ 

jl*^ devifees over, if the defendant Mary married without content' 
?.'« l)gfofc twenty.one, which (he did with the defendant 

Lord H arowickb decreed that the ouethoufand pounds inthe 
j ^ £ither*s will was not forfeited, the cxecuto,rs being dead before the 

marriage of the defendant Mary before twenty-one. I'he con- 
dition to marry ** with the content of my executors’* (jointly), the 
( executors being all or any of them dead, woiUd become impo/hblej 

. and the condition is fubfequent, being annexed to t^e time of pay> 

; ment, and not to the legacy itfelf; and when conditions fubfe- 

quent become impolTible by the a£l of God, the performance of the 
* condition is excufed, and the eftate abfolute (<?). Co. Z>itj 206. 

To this purpofe are the two following cafv.'?, notlong''ago decreed. 
In the cafe of Peyton v. Bury (A), jtpon an jfppcal ffom the Rallsy 
' James Peyton gave by will the turn of one thoufand pounds to 

his mother for life, and after her death devifed the fame to his niece, 
PROVIDED fhe married with the confent of two perfons named in 
the will, with a devife of the pneijthouland pounds over to one of 
the perfons named to give confent, and died; and the niece, the 
legatee, married without the cunlcnt of the fiirvivoi*; and upon a 
bill brought by the niece and hci hulband for the legacy, the 
Master oe the Rolls decreed for them j for itljcing a perlonal 
truff, and to be performed by both perfons jointly, and not by one 
finglv, the condition was impollible by death, which is an 
unavoidable a6l of Providence, and the legacy abfolute. In the 
cafe of Fountat.i v. Hart (c).^ a perfon gave a legacy to A. ; and 
in cafe (he man led without chc conlcnt oi his cxeciuois, he devifed 
it over ; one of the executors died j and though A. married without 
applying to the executor who fuivivcd for nis conlent, the legacy 
was dcci’ccd to A. and her hufband, becaiifc it was now impoihble 
to marry wiih the ronknt of bi'th executors, one being ddRd, and 
the reilriclion become impoflible to be complied with (dj. 


But If a !es3cy The qucftion upon the mother’s will wa^, Whether the Ipccific * 

be given to legacies were forfeited, as alfo the defendant Mary's lhare of the ' 
with condition, 

that if file Ihdi! re/tanum. . . t 

marry before Brown, fer the defendant.^ argued, that fuch condition was 
wlttot**the become impofiible, and could not be performed according to the 
<onfeBt of the executor^ then to C. the executor renouncing! yn this confent netflKiiy 

jta filvt the condition. v 


•n 




(a] See Harvey v Afton,'r. Atk. 
S C Corny. Rtp. 7x6. S. C. 
Cafes T. T. xi2. 

(ft) Peyton -w? Bury, a. Peer- Wins, 
fia6.-^Sct aifo Jones v. Suffolk^ 2. Bro. 
C- C- 5^9* 

(0 

(^) See upon the fubjefl of this cafe, 
l*orUr V. fry, i. Chan. Caff^, J 3 ». 
Aflon V. Afton, 2. Vern. 452. Gillet 
w. Wrayj i. Peer. Wms. 2 .^ 4 . ' Scin^hal 


V. Bayley, Tree. Chan.* 562. I^ullen v, 
Rcady^ I. Wilf. 21. Underwoodoi. Morw 
2. Atk. 184. Daly v. Defbouvcficf 
2. Atk, 165 Elton V. Elion, i. WilC 
259- Khcni/h V Malting 3. Atk. 330. 
Wlictltr V. Bingham, 3. Atk. 364, S. C. 
r. Wilf- 135; Longv. Dennis,4. Buif, 
2-52. Hemtnings v. Munckiey, 1. Bro- 
C. C. 303. Scott V. lylcr, 2. Brown. 
C. C. 43^* 
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letter of the will 5 for by t^e fon*s renouncing the executorlhip, 
there was then no executor to have the confent of, and therefore 
the legacy unforf*,itcd. 

The Chancelloo. faiJ, this objei^lion was not well grounded* 
for the condition is not annev d to the office of executor , but the 
faid executor is a defcripiioii of the perf^n only, and land i& often 
given to a m''n by the nime of executor; that this is a perfbnal 
pow^given to him, not as execiitof, tor it is Cud, “ it he {hall be 
•*^livfng,’*an 1 dpcsnotrcqu r histaLingthe office of executor upon 
him ; and as there is a d^vde over, not only the fpccihc legacies, 
but alfo Afary\ fbaic of thr nfi luurn is torfeitcd, tor the condition 
affects them both, the claufc being general, and not limited to either 
inparticuhr, Hildas fn from one the ocher, for it is in the mid¬ 
dle : that though the ro ilJ npt fpeilc al! her words at 

once, yet the whole will fh 11 b un i-rftood to be Ip jLc at the fame 
time, and to be but one encitc th ng, and the ccnJition to extend to 
every part of it, as it is not tied to cither the Ipecifu 1 gicics or 
rejiduum in particular , and is as much a 

the gold watch, dec. 



\ 


Se^ s rgaitjft Price. Cafe 83. 

Lincoln^i-Inn^Ila ly ^uly 2 /^y I74.O. 

ICHARD SFYS dcvifes his lands to truftces, in triifl fordcMfts hn 
pa^iTiLDtof debts ind legacies, iiid aftei payment of ihcni, 

101 truft foi Ei,an Stys his coufin, and the heirs male of his bod), d°bu*amlle a- 
, with remiindci o\ei, in trull for Charltsiicys in fee, and be cie,, md after to 
qucithed to the pi antifl 11 zab th inysy his daughter, a lcg;acy of B mtuliralc, 
three thon^snd pounds, to Ic pnJ at tv\tnt)-one, md in the lame ^ fuftew a if 
will declA'ed, that he hid executed a bond to Llizulcth for two 
hundred pounds, and willed it to be pud her b) his trufrees out of 
biscllatc, among his odKr bond debt . Seys entered upon c an infant, a 

the tedator’s de uh, and fuflcreda icco\er\ of all ihc edate, except legatee of jcooi. 
one hundred pounds a-.ycir , and afteiWJids, upon a treaty of*"** ** * 

marriage with hUzabeth the legatee, then an infant, enters into 
articles, whereby, in confideiation of the intended marriage, and fa,a eftate on 
of her portion being the legacy of three thoufand pounds and bond which B cove* 
of two hundred pounds, both chargeable on rzan*i> cllate, under nanuvrithtrttf- 
the devife, he agrees and covenants with trudees to fettle upon her If”* 
for life as a joiQtur^ antJ in bar of dowtr, one third part of the rafonofintendr 
deviled edate, being about three hundred pounds a-)eMr.. cd inarriase.and 

and Elizabeth intermarry, aiW he Cics without iliuc, basing iird 01 the portion oi 
made his will, and therein devifed to his wife Elizabeth for her 

ofaool tofettfo 

tr jointure uponC of one th rd of 'he devifcd eftate, which w-is about ]ooi /Warri«r,in barofdoivnf^, 
*1 he n anuge took and the wilt iurvivtd, yt t hti h>jes in a wn btir g the conflderation 

fenlementj ftall not furvivc an cqujty. .And r! i good fettJemenr acLorojr<to 27 Hm % cup vok, 
to bar the Mviie OL 1 tr dower But if, in confidtrat on ct tli wiic ^ Jo tune, which confiftedcfcJ^aJi! 
4 is 70 f, A hufband itttles ineilatc inadcqintetoiuch toicun md (he olchr a couitofcquil/ 
will not tal-c awiy th \t ri^ht w hch the Uw gives the \% |e to <■/ /11/- a n — S C Bit* Rcp ChptI, 
117. 2. Vtrn 68 507 b^3 and port 137, 13^, &c. La Nov- h** Duchef-of Athol, Atbudiv ^ 

lolf, H laiv *1 tiiPj y Cr®. a in roigrtrr s Rej cm 
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life, nrit only the one-third of the cAate which he had before his 
marriage* Aipnlated to fettle upon her, but alfo the two remaining 
thirds; and <illo made her his fule c xecuti ix. Elizabeth has brought 
her bill to have the legacy and bond raifed out'of the whole eAate 
devifed to Evan for her benefit j and the equity Aie fuggcAs iS) 
that as {he was an infant at the time ol the marriage-articles entered 
into, fhc was not bound by them, and therefore relinquifhcs and 
w’aivcs all benefit from them, and claims enriiely under the will; 
and ihatthelcgacy and bonl being and never r^lcafcd 

to hcrhuAiand, or extinguillied by him, Aill remain fubfiAing and 
continuing charges on the ellate, and tithei veil in her by furvivof- 
Aiip at common law, or muA be railed foi her in equity as execu¬ 
trix. 


llARDwrci'.c, Lord Charccl.’oi T he general qiieAlon is, 
Wheiher this legacy and "bond, being chof'es tn n^iicn, and never 
actually rcLafvdio Euaj: S.ys^ are u(»t fubfiAing charges on his 
clfatc f or,^Vhcrher, under the ciicumihinccsof thiscaie, they are 
liotextinguiflied an l funic into tjie inheritance ? 

This may be confidcred in two lights : the one, whether Eliza- 
peth^ the plamtifi', is entitled in equity tothefe chojes tn action in her 
<»wn iiL'ht, by furviving Evan her hufhand, who never got them 
rcLafed ; the other, whcthei Aie is intilled to them in autre droit, 
as executrix to Evan. 


As to THE FIRST, I will fippcfc, that the Icgacy and bond are 
fill) ifling cl aiges on A’ivn/’s cAate ; and viewing things in this 
light 1 amot opinion, that KHzabeth is not intitled in equity to thefe 
i.hojcs in afhon by {in vivorAiip ; and my rcafon for it is this : if a 
inan, in conlidcration of an intended mairuge with an infant, and 
of the Infant’s portion, make a fcttlement by way of jointure in bar 
of dower, which is good within the “7,7. Hen. 8. c. 10. ^nd after a 
inrarugc la had, efpecial'.y taking it ih.it the wife is of tlie age of 
conleni, and then tile hiilbanJ dies, this jointure in law' will clearly 
bai her of her dower, and cannot be rclinquiflicd by her, Co. Lit. 
37. b. ; foj othciwife it w’ould be very nnfchievous, and would 
make jointures on infants very piecarious and uncertain, cfpecially 
in noble families, when* the young ladies arc often married 'in their 
nniioiiiy, Suppofe a jointure were fettled on a lady, not only 
K.nfulciation of marii.ige, hut alfo of her portion, which confiAed 
td chofts^ inadlim, and the hufband die without altering their nature 
oi reducing thi m to pofi'eflion,the wife undoubtedly at law yvill be,' 
entitled to therm , yet I am of opinion, as Ai« would be bound by, 
the jointure bi.!oie inaiiiagc, fo tiic re'prelLnt.ativc s of the huA>and 
would be contidered in this court as piiichafors of her portion!>/, 
VII tue of that jiiiiiLurc ; and though the legal inlcieA of fuch chejii 
tn atllon veflsinlKi by fuivivor, and Aie may have the aflion at 
law for the rcciivcryot them, yet a bill by the huAiand's icprcfcn- 
fati'.f'.may be brought to have the benefit of the fccuritios, and for - 
ti.e wife to llandi .* i trufiec for them, br»th w'hich this Court wiU’ 

decree 




decree for them, and will not let the wife have thofe thing* which 
were purchafed from her by her jointure ; I mean, if it appear that 
the jointure is adequate to her degree and fortune, and made with¬ 
out fraud; for if it was made by collufion in the hufbaad, who fet¬ 
tles on her fome inconfiderable jointure on purpofe to bar her of her 
dower, which would be a more ample provition; in that cafe, if the 
wife foould be entitled to the legal benefit of chofei in a^hn, this 
Court would not, under fuch circgimftances of hardfliip and co- 



finag*, take from her that provifion which the law had given her; 
and this matter of fraud would be a rebutting equity in the wife, 

.which Hie might fet up againfi the equity fuggelicd by the repre- 
fontatives of the hufoano. But it is olfiedted in the prefent cafo, An asreement 
that there* ii no jointure that is efieAual at law within the t>x arti^ w 
27. Hen. 8 . there being only an agreement by articles to make a * jointui* 
jointure, which is not made; but fuch an executory jointure in 
equity will not be difiereiit from the cafe of an adtuai jointure at to 17. Htn. S, 
law; for articles entered into for a valuable confideration to do a c. 10. inacowt 


thing which is not actually done, yet it (hall be confidcred in this ^ equhj* 
court as done; for they arewfav^dVites of a court of equity, which 
will efteem the prefent articles as a provifion for the wife. 


will allow her the benefit of them, and deem her as much the 


owner of the efiate in equity as if a legal fetilement had been mads 
purfuant to fuch articles and the huHiind too is confidered as 
much a purchafer of the wife’s portion under this executory agree¬ 
ment as*if it had been carried into execution ; and this is within 


the cafe of B/ois v. Lady Hereford j, whcie, though no men¬ 
tion was made of the wife’s pcrfonal cilate, as part of the conlide- 
*ration of the fcttlemeiit, yet when, after the dea'th of the hufbanJ, 
there appeared to be a chofe in aStion which would belong to the 
wife at law, the «Court would not let her have it by furviving 
her hulband, but decreed it to his executors, and faid, (he ought 
not jto Rave her jointure and fortune both ; if fo, d fortiori in the 
prefent cafe, where tho^chojes in action appear in the articles to be 
the exprefs cunfideratioti of them, and the hulband intended to be a 
purchafor ofthem, they being her portion. It is farther urged for 
the plaintiff EUxabethj that the hulband having devifed the whole 
eftate to her for life, therefore Ihe has no occafion and will not 
claim by the articles, but waives them, and makes her title to the 
whole by her hulband*s bounty under the will. But I apprehend 
the will makes no difierence; for (he can claim only two-thirds 
under.that, for bne-thirdlhe has a right to under the articles, as to 
which the hulbaniiwas cftcemed a trullee for her ; and it is impof* 
fible he Ihould devife that which he had parted with before, and 
had not at the time of the dcvife ; and they having only one-third 
under the articles, concludes her from the benefit of her portion 
, for Ihe (hall not have both her portion, and the jointure which was 
• ^Iven her in lieu of her portion. 


1 
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I (hall view this in one other light. And fuppofe (without 
diftinguifhing onc-tliird under the artiefes, and the two other thirds 
under the ivill) it be confidcrud, that this devifc of the whole eftate 
WhereH a man fQf ];fe js a (atisfadtion for what Ehzabith may claim under the 
^re^to fettle abides, an ample ratisfa( 9 ion it isj for it is a fatisfadion, and a great 
wife or”ii^e* more. In this court, where a man agrees to fettle an eftate 
and after fufTers upon a wife, or iflue of the marriage, and futFcrs theeftate ftipulated 
the^eftatrto cie- to defeend to the ifTuc, or devifes it to the wife. Can either party, 
feend to the if- fuch caie, claim under the articles, when what is given o:;fuf- 
^ ro wiiv • defcend is a fatisfadion ? It is certain they cannot} for 

nVther the^wifc what is done in fatisfailioii of a thing, and is an equivalent to it, 
or idue can, m is taken in the fame light as if the thing itfclf had been done; and 
fuch cdk, cUinn therefore, if the devifc in the prefent cafe be a latisfafl'ion, it is the 
nnder^the^ am- fame in the eye of equity as the jointure iU'elf j and lb in this view 
qufvalmt* 'is *'a Cannot claim both her fortune, and her jointure which was 
given in lieu of it. 


• S»T« 
4gainjl 
' Paics. 


». Vem. 558. What I have hitherto faid, has been in refpe^I to the demand 
Eq. Abr. z6. made by the wife in her own rigi\t as furvivor. I will now go to 
P*' 5 * the other queftion, which is, If Ihc is not entitled in her own right, 

whether flic lhall not have the legacy and bond in autre droit, as 
executrix to Evan ? 


A in aHvjn 
ot tht \\ lie’s hc*- 
f(.»rc nidrita^c, 
aiici uyi- 

on rhc!)i:lb.incl's 
cn.iCkr, Hlall lUit, 
jlurthcdtith ol 
the hurt>j»^d, 
furvhCybut fd iJl 
fcc ronlidcp d ao 
nitrgcd. 


And upon this point I (hall not admit or ruppofe that the legacy 
and bond, under the circumftances of this cafe, arc (ubfilling or 
continuing charges on E'van\ eftate in fee-fimple, though his 
eftale that wJa not compiized in the recovery will beai another 
conllruwlion j and I do not know any ca^e, that where a pcrlon at 
full age, being abfolutc owner of an cllatc in fee, and alfo of i 
charge upon luch eftatc, that the charge has been kept in him 
dillind;' from the ellate, and aftei his death levied and raifcd out of 
it for an extcut(>r to the picjudicc of an heir ; for in the cafes of 
fjiiiTS futtus and executor, w^ich often happen, the general rule of 
the Cr-uit has gone in favour of the heir, fpr the benefit of thcrea]| 
edate, to prevent charges being biought upon it, Bcfidcs, thi^ 
poiiion could not be railed in the hiifl'and’s lifc-timc by his wife, 
for he was both debtor and creditor, as being owner both of the 
tflate and charge upon it; and the charge in his life-time is unitci^ 
to It and merged in it, and (hall not.after his death, be fevered from 
jt. The c.ife of Thomas v. Kenujh (a) goes upon another rcafon- 
ing : 'J'hat was the cafe of an infant,' who, everybody knows, ha^ 
not an .iblolute power or owncrfhip iiuhis real efrute until twenty* 
one, as he has over his perfona* cllatc in h'ls infancy,* w'hich may be 
devifed'to pay debts, or may be dillributcd in legacies, by an in&nt ;* 
and if a young lady, who is a minor, has a pcrional efface, it may' 
a means to prefer her in mairiage at a time when (he is no^ 
capable of making a fcttlcmcnC of her lands j and the difrinc* 
(ion lus always been between an infant who had not an abfolute 
command pvet his real efratc, and one of full age' who bad j 


and 
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and that where an in&nt is*entitled to a perfonal eAate, and alfo to 
a real one which is incumbered with debts and mortgages, the 
Court will direft the perfonalty to go in difeharge of the ihcum> 
brances i wt it will not order the mortgages to be affigned to attend 
the inheritances, but ftill to be conlidered diftiniUy as perfon^ peSiLi > “tr * 
eftate for the benefit of the infant. But whatever 1 have faid in andtoa realoM 
relation to Evan*s cflale in fee-fimple will fail me in the fee-tail wiuchuincunK 
eftate^of one hundred pounds a-yeaV that was not comprifed in the ^ eqi^itjr 
Recovery,and )^hcreiii he had no abfolute dominion or ownerfhip 
for as to thefe fee-tail lands and proportionable fliare of the three Sifeharge oi in- 
' thoufandpounds and two hundred pounds inufl be fubliflingchargcs cumbranGetjbut 
on them, and mull be raifcd out of them in the hands of the remain- onler 

' der-man Charles Seys, for the benefit of Ev/m’s executrix and ^ 

his perfonal eftate ; for it cannot be pr^funied, that Evan intended fead"” 
it to finic for the benefit of a rcmatiiiier-man who is a ftranger to ances, but fiill. 
him, and makes no title under him, but claims ptn formum doni of to mniin as 
Richard SeySy the fiift dcvifoi. j^erfooaltjr. 

Decree in part. Th.fr EVan be confldered as a purdufbr of 
the portion of three thouf.ind pounds and bond of iwoWndred 
pounds, by virtue of the marriage-articles; and that having fuffered 
a common recovery hcfoie his nianiage of the greateft part of the 
devifed eftate in tail, no inoie of the laid thiec thoufand pounds or 
two hundred pounds be railed than is propo’.tionable to the value 
of fuch part of the eftate as the laid recovery did not extend to. 


Paic*.'‘ ''t 


Sorrefby a^ainji Hollins. 

• (by consent.^ • 

• Lincoln S ‘1 nn Hull, /iugi,Jl 6 , 1740. 

• 

.^rf^ASE. John 'Nayler, in 1738, after the ftatute of Mortmain, 
made'his will in thefe worus : “1 will and defire that myexe- 
cutors, Within twelve mojulis after my deceafe, do fettle and 
fecurc, by purchale'of lands of inheritance, or otherwife as they 
** jhall be advifed, out of my perfonal eftate, one annuity or yearly 
** payment of fifty pounds, to he |^aid ye.uly and diftributcd for 
ever, by py executors, their heirs and afligns, .imoiig the poor 
** and indigent people of Leeke, in the county of Strjfhrd, in fuch 
manner as they fhrill tliink fit j and my will alfo is, tint my cxc- 
cutors do alfo fettle and fecurc one other annuity of five pounds, 
•* W be paid yearly to the vicar of Lake for the time being, for 
** ever, for preaching an annual fermon on every twelfth d.iy of 
OSiober }” and the teftator devifed the refidue of his peilonal 
eftate to be equally divided between his fifticrs Alts. Sorttjly and 
Mrs. Hollins. 

HaRdwickf, Lord ClzanceUor, The only queftion in this cafe 
is, WWther the*devlfc of the two annuities of lil'ty pounds and 
five pounds to charitable ufes is void by the late ilatutc cf Mort- 
Diahi ? 


Cafe S4. 


A. by wiQ de. 
Eres hit execu¬ 
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Sir Thomas 
VStavu’d Cba- 



It is infifttd upon by the plaintiffs, \.he refiduai y legatees, tiiatit 
is void, becaufe the (lire(^ion of the devife is to fettle and fecure the 
annuity of fifty pounds by a truff of lands of inheritance; ahd that 
though the words or otherwife” arc added, they will tlot vary 
the c<ile, for Air, Naylor's intention was, to a^ure the annuity out 
of lands of inheritance. But 1 am of opinion upon this a£l of parlid> 
inent,thatthisbequcft is not void, and that there is no authority to con- . 
ilrue it to be void, if by law it can poflibly be made good. Thea£t 
of parliament is not at all aimed againft perpetual charities liierely 
as fuch, or to prevent the eflablifbmcnt or creation of them, but is 
defigned againfl the cafes of perpetual charities inlands, and, as the' 
title imports, to rellrain the difpofition of lands whereby the fame 
become unalienable. The whole reciul and ena^tlhg part of the \ 
flatute take notice only ofjtheuiMlienabledifpofal o^land, whereby 
heirs are difinhcritcd ; and therefore the alienation or conveyance 
of lands to i'ucli purpofes are prohibited; and though there is a claufe 
to prohibit money being laid out in lands to fucli purpofes as 
would make them unalienable,yet there is no reftri£tioii whatfoe- 
ver i|p||n any one from leaving a Aim' of money by will, or any 
othe^erfonal eftate, to charitable ufes, provided it be to be con¬ 
tinued as a peifonalty; and the cxccutoisor truAees are not obliged 
or under a nccefiity of laying it out in land, by viituc of any 
diredtion of the teflator fir that puipofe. ConAdcr then, whether 
this claufe and devife in ihr* w'lll fall w'lthin ihereftiaint andpiohi- 
bition of the (latutc. And in theiitfl words they do fall wiihiii 
them, for the teftator diredts, that hiscxccutois “ fhall feti!;: and 
“ afl'ure,bypurchafe of I mils of inheritance, &c. and if the teAator 
had rcAcd upon fuch iirft words, his devdc would have been clearly 
void: but then he goes on in thedisjundlivc, “or olhciwife, as my 
“ executors (hall be advifed and if a devife in a will is in the dif> 

jundfive, and leaves to the executors, tw'o methods to do ? particu¬ 
lar thing by, the one law'fiil and the other prohibited by law,* Can 
any Court fay, becaufe one method is Hiij^awful, that therefore the* 
other IS fo, and the W'holc bequcll void ? No ; for if one bequeft is 
law A 1 , that (hall be purfued and take cA'cdt. Jibas been further ar¬ 
gued againll the devife, that the words “forever” ihewthc annuities 
mu A aiii'e out of feme real tAatc, which is only capable offupplying 
them fer ever, for pcrfonal funds are too pcuAiablc and tranAtory 
in their natuie to anfwci fuch everlaAing annuities : and Aippofea , 
particular Aim w ere veiled in Aock, with dcAgn ,to purchafe a par^ ' 
ticulur yearly Ami or annuity, it may foduppen that the Company > 
may bg quite diA'clved, or that Aock may fall^ or interell be ib re- 
duced that half the annuity may not be produced. Ilut thefe objee- 
tions may be over- ruled; for if the Company fhould be diA'olved, the ^ 
princijial Aock may be taken out and vcAcd in fomc other Coni- ‘I 
pany. And there may be annuities that may probably continue for >' 
cver,andyet not payable out of land ; and 1 will mention an iniiaiice 
of one which lias Jailed a century and a half, and may exiA per- ' 
pctually} which is •S'lr Ihomai Whites charity„bciiiga(j[Ifpofition • * 
of money to be employed by continual rotation in loans to poor < 

tradcAnea ■ 
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tradefmen of feveral fums to be let out for a ftated number of years, 

and then to be repaid ; and any man may at this day give by will ' 

a perpetual charity in this manner. But if a man by will lecures 

fuch loans by lands, or purchafe of lands, his devife will be void, 

and contrary to the late ftatute of Mortmain. If this cafe had been 

to be conlldercd by the Court before the it would, as the fafeft 

method to fccure the charity for ever, have recommended and 

dire£Wd a purchafe of lands ; but when this Court is precluded 

from doing it Jin this mannci, if it can be obtained in any bthcr, 

, there is no rcafon to f.iy the dcvife is void. It is faid too, that the 
words heirs and ailigns’' import a purchafe inland or foine real 
thing, form} perfonal thing can defceiid to heirs; and if the money 
IS to be revelled in a perfonal fccurity, it will not go to the heirs, 
but to the executors ; and fo the intention of the leilator not 
purfued. 


I will fuppofe that an obligor binds himfdf, his heirs, executors, y ***"* 
and adminiftiators, in a fum of, money to a p^piil, who obtains 
judgment upon the bond, and fakes out an degit. In this cafe, I 
think, it has been held at the ailizes, or at Icall it might very well ton, to apapiil, 
have been fo held, that'the papiil cannot maintain an cjciStmcnt, obtains 

and yet the bond is good to bind the pcrloii ol the obli;or and aod 

perfonal reprefentatives, but not to chaige hi*, lands, oi his heirs ^ ^ 

who leprcfcnt him In his landed capiicii;.. And this con.es up to cannot maintain 
the prefent cafe, which may fecute the charity in a double fenfe, tjedlment, yte 
either upon hind or peiloiialty, if the law would allow both ; and Wndh 

^if the hiw prohibits one only, it certainly allows the other ; and 1 | 

*am of opinion upon the whole, that there is nothing that makes 
this beq'ieft void in every part, but that it is good in that way which ^ 
the law docs not Toibid. But I would not have it queftioiiJlcl, that if 
a man ^lould by his will dtrei^l: a fiiin of money to be laid out in 
, land, or upon rent-charge to be fecured upon land, for any charily, 

.^nd in the mean time,*till it can be fo laid out, to be inveflcd ia 
Government fecuritics, for the benefit of the charity, but that that 
bequeft will be void, becaufe the final end and intention of fuch 
teftator was to di(pofc*of his money in land ; and the invelliture of 
it in Government and perfonal fecurilies was but to fecurc it until 
a proper purchafe of land or rent-charge oftered. 


As to the annuity of five pounds, there arc fewer objeiflions to 
that than the oriier ; for theic is no direclion at a'l for any money 
or perfonal ellate be Taid out in land, for the executors are only 
willed to “ fccure and fettle five pounds a-year, See ’ and it muft b j 
fecured upon a pei foiial fund,confident with the will and intention of 
the tcllator,and not contradiiSlory to the words of the a6t of parlia¬ 
ment. It IS often faid in the old Books by the Judges, “ 1 was by ft wjs fa.d at 
at the making the adl of parliament, and the meaning and inten- irikii ff tb*,' 
“ tionof itwas then faidtobefoandfo;'’and I was byat them.iking*^**“*®°f^f*'t'' 
of this llatiiic, and it was faid at ihat very time by the Legifljtors, n^bl 

that it would not hinder any chaiitable difliibution of a perfonal jer any cha-iu"- 
eilatc. Thcrefoi e 1 decree the devife good, and the money to be bl« diii»bat!ou' 

• ft •-r __ A _. 
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mv^ftcd in for the charitable purpofes mentioned 

in the will. 

In favour of the devife was cited Porter* i Cafe^ l. G?.i6. Contrdy 
Roper V. RadcUffe^ in the houfe of lords* and Jdlingtorr v» Lam, 
bemre Lord Hardwicks. 


'Cafe 85. The Attorney General etgainft Lord Gowen. 

Lincoln's-Inn^Iiall, Jfu^ujl 6, 1740* 

Thccorporaticn T ORD CHANCELLOR HARDWICKE’s opinion Upon 
ofM mi684, JLrf confidetation of this taufc, which was argued lalt Trtntiy 
lea&s to tnif- 

tees for one . ^ ^ 

thoufand years. This is an information bro«2;ht in tin* name of tie attorney- 
to make im- the rcLition ol fovi ral of the tenants offomepart of the 

K'w charity-clUte in qiu ft.on, and at the relation alfo of the inhabifaWs 

th.eorp.ra..™, of the borough and town of Nci^ciJik-uaJ^r-LyKi, m the c^nty 
Ac. to difpole Qf Stafford i and there are no other relators ; but i 7 ar. Crexu 
ofrentsandpro- .uiJ Others are complainants with the attorney-general) who 

fits to the ufe of of a term of one thoufand years by aflignineiit in 1735 i 

«To^;r^.n: and th.t rnfornration .s for feveral purpofes. 

habitants, and u-j^sr. To cilahhih a k.ife nvide by the corporation of 

onthe.h.rt..nt:, of 0,/rfcr .684, of land* 

Thccorpor-I on and real clUtc, by very co.nprLiiLn.ivc woids, to 6/; Ihomas IhlL t, 
continue in pof* ^ujhce T'urton^ and tour oihci^j tor criv! tnoul^iiLi ycari>, uponcci- 
ftmon,and.nak.| Jam trufts. 

orders until , j r l /r 

]735,andkirech S E CONDI. Y» T*o h.ivc the bt.neiit ofrnat tcim, and of the aiTign- 

do not of it made in May I 733 » hy the rvLeuuir o{ Mr. Jujiice 

nieddi5 ihc.c- furvivmg tiiilUe, in fuch L.fc, to the plainnff, Mn 

Tyts ihe cxlu" Crew OJfiey and others, co-plamtifis wilh tlic atiorncy-general. 
tor of fuiViVing „ To cftablifli ccitam chanties concerning which44 

rS. rSi U chargeSl^nV ,nfor.,,at.,.n th^^ 

the Lord ch.n. the term compnfed in the leafe, aie fuajv.h.t. ; and for an account of 
edljr rtfufed to proGts of the cllatc ; and to fet aJide fome anlolucc convey* 
eAabhih thi. corporation of pai t of the clurity-cftatc included 

Ku tocL*. in the truil-unn ; and alfo to let afide tw^o <>"= p'/ 

wiSh hiU G.«,« of fevcral houfas and cottager, and the other to the d^d- 
lontinued and Mr. Lout tie ; and that the new truliccs may be quieted in the 
been complied of fuch part of ih ptunifes foi'which lomc ol the tenants* 

Vhith ftoia tht attorned, and to compel the other tenants of the rcfiduc to 
attorn 5 and that th-^ may be put in poircffion of that part 

Lng utage. In; of the eilatc. 

One of tl« principal points in difp.ite arifes upon *e leaft rf 
was tije' iike jOSi and the alBgnmcnt m 1735 ; and to determine how far this 
cWm before (jourtcan interpofe in cilablilbmg the term, as it is granted to the 
Irafs .made, it Will be ncceflary to confider the circumltanccs under 

».iIT whTch th,s cafe was made. It is well known, that m the year 
SuJSr^ 1684 there were arbittaryand illegal praChccs aU over the kingdom 
f C.bar.C R. 
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tb procure the furrenders of*the charters of corporaiion*, which 
extended to the borough of Newcajlk \ and it appears, that an , 

information had been brought againft it to evia its charter, and 
Chat^e corporation was dealt with to furrendcr it to the crown. 

Upon which occafio'n, on the fifteenth of OHobtr 1684, which is Gow*a. 
the date of this leafe, it appears in the corporation books, that there 
was an order then made, by which it was agreed, at a corporate 
OifTcmblly, that the charter, and all the lands, &c. which the mem¬ 
bers enjoyed in^right of the bi^rough, fhould be furrendered into 
the hands of the king; and that o/r Thomas BtVet and another 
gentleman Ihould carry the furrendcr to I^ndon^ and prefent it to 
bis majefty by the hands of the Chief Jufticc of the King’s Bench j 
.'and that they fhould endeavour to pi ocure a new charter ; and this 
inftrument or order was made under thef ommon fcal of the town, 
to impower Sir Thomas Billet and the other accordingly. But it 
was further ordered, that before the funender of the charter, a 
grant fhould be made to Str Tliomas BiUct, 'Jvjlice Turton^ and 
four others, of all the lands, &:c. ^yhereof the mayor, burgefTeSjand 
bailiffs were feifcd, in the right of the corporation, for one thoufand 
years next enfuing, upon truft, to permit the faid mayor, &c. to 
qirpofe of the re.its and profits c'lercof for the maintenance of a 
miniftcr in the faid borough, and for the relief of the poor inhabi¬ 
tants, as the mayor, bailiH'S, &cc. fhould think fit, and to no other 
ufes whatsoever ; and by indenture of the fame date, a leafe is 
granted, purfuant to the terms mentioned in the order, between 
the corporation of the one part, and Sir Thomas Billet and five 
^thers of the other part, reciting, th^t whereas the mayor, &c, 

\vere feifcd of the lands, &c. in queflion in fee, and that whereas 
all or the greatefl ^art thereof were in the occupation of jpveral 
burgefl'es, the piofits thereof are applied for the relief of the poor 
and maiiifcnance of a miniftcr ; and whereas the pour increafe 
^jjly,* the corporation grants the premifes to Sir Thomas Billet 
•qjgd the other iruftecs fot one thoufand years, at a pepper-corn 
rept, upon this fpccial trull and confidcnce,J|ift the lefl'ecs (hoqld 
make what improvement of the cflates the)M|H)d, and difpofe of 
tlie rents and profits to’and for the maintei^^e of a minifter and 
the relief of the poor, in fuch proportion, and at fuch times, as the 
mayor, fhould requeft or direA i and in cafe the borough 
Ihould be difeorporated, or there fhould be no mayor, &c. then in 
fuch propoition, as twenty-one of the inhabitants of the fame 
tODvn, or the greater part*of them, to be chofe on the firll Friday 
after every AlichaehfiiiSy fhould direA ; and in cafe of any ovjcrplus 
over and above the maintenance of the poor and the minifter, then 
to apply it to other public and charitable ufes, in fuch form, &c. 
as the mayor, ^c. and in cafe of no mayor as twenty-one inhabi¬ 
tants, iec. fhould think fit; and upon further truft, that the leftees 
fhould make aflignments or grants, for fuch terms, and upon fuch 
covenants, lents, fines, &c. as the faid mayor, hcc. or if none asthe 
twenty-one inhabitants, &c. fhould require. 

Yol. IX, C>, 


I have 
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**’■* . I have now taken notice of the leafe/and the circumilanees undtf 

^b^'****^* which it was granted, and it docs not appear to me, that any of the 
leflees had pofleffion of any part of this eflate; but it appears, that 
I^RB the Corporation, though they furrendered their old charter,aiKlihad 
Gowex. •taken up a new one, and afted under that, yet they were after, in 
yatnes the Second'^ reign, reltored to their old charter, and conti- 
iiucd in the receipt of the rents and profits ; and by entries in the 
f corporation-books, orders were made from time to time, by the, 

mayor, &c. for the management of the efiatc, as owners of it: and* 
it docs not at all appear that thcleirces intcimedJl6d with it} and 
from the year J684. until 17 <5 this 1 cafe lay dormant and unthoughc 
of, and was then accidentally found among the writings of one of 
the leflees then deccaf'd, and an alljgnrpcnt made by the furviving 
CKeeutor of Mr. "fu .ice T"'irtony who Imvivcd ,the five other 
lefl'ees ; upon the making of which this information is brought to 
have the benefit of it, and to cllablilh the term of one thoulaiid 
years; and relief conlequeniial upon it is prayed. 


IfiaMspregIvtn 
tocorpcracc bo¬ 
dies, ftnd corpo¬ 
ration leaic, or 
IS dillolvcd, the 
land will not cf- 
cheat, but wH 
revert to tl',e 
donoi a. 

peace’s In(^. 

13'. b. 


The fiift corifidtraiion therefore is, What ground there can,,l*c 
for the relief that is prayed to elLiblifli this term ? And 1 think 
there is noiie, becaufc of the ciicumlt.inces and intention for which 
rn.s leafL' vv^j granted, and the rubr'’qiicnt faiSfs that have happened 
fincc. "I he oceaf.on of tins grant by the corpoiation was to proteilk 
their efia'"' "nd pnji'cifion from the confcquciices. of fuch illegal 
praiTLicch as were carried tin againll them at that lin'O to com pci 
them tu furrender up their charter, and make a picfent of their 
liberties to till* crown , ard by the above order this ippears to be 
thtir intLiition in icgarJ to the granting this leafe to tli • trullces. 
It H fcid, indeed, that this was done with a dcfiiin to deceive the 
crown j but however I cannot much blame tl" m for it, for what 
they could do according to law to fcrcen and piotcct their cflates 
from fuch cuidty as war. ofkied them, they weic well jctllified in 
doing j and I do not think there was any pitiudicc to the cfowni 
for c aimed moie at an influence and <(jov.’cr over their perfojfg' 
than cflates. Jie^||c!tbefe eflates that moved to the corporacioi; 
fiom the hands of gP^ate donois, and thc.corpuration leafcs or is 
diflblvcd, the land will-not efeheat to the crown upon their dif* 
folution, becauu*, as 4 *oid Ccke fays in his Fifji Jnjhtxite^ t3, b, 
if land*, aie "ivcn to corporate bodies by private donors, and the 
corporation JcMfes or is difiolvtd, the land will not efeheat to any* 
body, hut W'.ll K vert to the private givers, Aker this leale was 
granted, the oKI charter ^'irrciiJered, fmd a new one taken up^ 
King yanies tl e AVtcuVpubliflied a proclamation, declaring the new 
charters of all corpoiations to be void, and that all corporation^ 
might beat libcity to aiSt under their old ones, Jt appears, that 
I^ewetijile dcfer.cJ its new charter, took up ns original one, and 
ailed under that, (t happened, that ail the corporations in the; 
kingdom (except Loudon^ for which a particular ait of parliament 
pailed to icfl< »■* its corporation to its antient footing), by virtue of 
this pioclaniatinp., fiibfiflcd upon their old charters; and all illegal 
ads done under the new charter were refeinded, as alfo all <ids dontj 
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ill of the furrcnder Jif the old charter were to be done awa|i Tw* 

^ in h‘ke niatuicry and therefore this Icale , it being an ait the corpo> 
ration was Sbliged to* do to flii.ltcr their eftatc j and it would bj 
hard, after the crown has qirittcd its advantages, to /et up thisJeale, lTub 
nowthenew charts, r, which wai the foimdacion of it, is abohflied ; <jow).i. 

and it is plain the h >iivi >li mad* tliis leaf* merely to guard their 
■ eftate, for they have mad.^ a provilu>n in cafe of a di{corporation, 
which ^jfasby fetting-iip an aU’embly of twenty-one, of their own 
authority ; and ;}iercfore, for all thele renibas, 1 a:n of opinion, that 
it IS not fit to f:t up this term and eftnte of the »Tufi:ees, in relpeit 
o‘f the ciicumftances under \\h-c!i it was granted; for the incon¬ 
venience which the corporation aporelieiided has not happened, 
and the mayor,* &c. have coiuinucd for a great length of years in 
the poifelfion, htive made leal**, &c. aiicLciune the highell adts of 
• ownciihip without mtciruption. 


It has been iiirified fn the defendants, that the evidence that arifes 
from the want ofpoircirion in ihefitnlcts, and the a-.ts ofow'ierfliip 
of the carporarioii, iiotiifithllandiM^ the loaf ■, pioves, that thislcale 
was either ref'il-*d by the ti nitons, <,i amounted to a furrendor in 
law. And it muft be aJiMittcd, iliat it is as ftrong a prefuinption 
as if the fuirei’d'.T hid been aeliualy made €it common law. Hut 
there is no occalioii to ente*r i .to tliat, though it is ftrong rcafon 

• why equity fhould not interpof.* and t an y it farther than at common 
law, by iiiteipofinj; and giving .ilhilancc to l.he tnillces. rhepol- 
fcilion of the tmiK'v.s mult be bounded upon the leafe ; and if the 
tiuliees had ent red, they \.(/idd ha\e lieeii haiely truftees to the 
crtrporauon, and ful'i'.dt to tiie cuutn.l ftf the governing part oi it; 

• and lb are the id.uifes nt the leaf , fhoij_h the profits are to be ap¬ 
plied for chan table pofs, and L ills are to be made, but the fame 
are to be ns the cjipoiaiioii Ihould dneil, or the tv/enty-one inha¬ 
bitants in tafe of a difLornoiarioii . tiul n lb, v/hat giound is there 

—foi'Rjuity to take aw.iv 1114* polltflionuf ct^tiii que truji^ for in this 
relpccl the point of anthoi rt.y is to be conlideicd. Is the pofleffion 
of the cejlui que truji to be deliveied to the truftees, unlefs there is 
fome giofs mifnianage'inont ? No ; equity never takes away the 
poilcffion from them, whether they are pollclfed for their own 
benefit, or for a p.irticii1ar purpofe, without fome leafoii for it; 
and I think there is no ground fur it here, efpecially after the great 
length of time. 

The next confidcration ii;, as to the cftablifhment of the leafe ; 
and if there is no'dccrce toellablilh the term of one thoiifand years, 
the confequcnce is, that tfic alfignment muft fall of courfe. *But 
there aremoic objei^fions to the validity of the afiignment than of 
the leale, though u is li.ihlc to all the ubjeiftiuns of the 01 igtnal leafe ; 
for this alfignmcnt was made after the term of fifty-one years, 
jiuring all which tunc the leafe had laid dormant and unheard-of; 
and when it was found by accident, the aftignment of it was made 
Without the approbation of the cejiui qug irnfi-i and by the executor 
of the furviving trullce, without applying to this Court for any 

2 dircdlion i 
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*!'"> idire< 5 tion ; and I am of opinion that* upon ihefe circmnftanceit 
^TOKNET- ^ould be impuinble to eltablifh the alfit^jiinient. If tbs term a!id^ 
aflignmciit, theicf)re, cannot be fet up, then whatfoever is prayed 

Lore and built upoii that foundation mull finlc ; and it is clear, no direo 

Cower. tion c.m be given lor quieting the new t'uftees in any part of the 

prcrnifes, oi foi delivering pol'ieflion, oi compelling the tenants 
of an}' part of the charitable eftates to attorn j therefore that part 
of the inlorniatiun that fough’t thele leveral rehefs muft be dirmifTed. 

What remains is the general rchef arifin^ iipdn that part of the 
infoiination w’heieiri the attorney-general is proper plaintiff to 
cllahlifh the chanty in the nanic of the relalois. And it is iniiflcd 
♦or the relator}-, that, whatfoever llmuld become »of the tqi'm or 
authority of the truibees or alligiiees, u 'ppear!), that this effutc, 
and the profits, are appliciiblc to charitable uitr, which this Court 
ought to ellablifli. and the relalois are right there, for it does 
appear that iheic is a chanty which this Couit ought to fupport, 
though the information millakes the manner and fiirin of it ; yet 
there is no inllanccof an informiMon being difinnied for that, but 
the Court has eflahliflied the chanty according to what the cafe 
requires 'I'hr* defendants objecfl, that it does notappear that there 
is I'uHicierit ev.de.ice that ihc eltaie in qujfhon is a charitable one, 
or that the piofits aie aiiphcahle to charitable ufes, hut that the 
cllatc in gPiT'iCil IS the c.>iporation’s, ajipiicable to ilieir common * 
life, as Lo inch as ih-y ihall tluiTC fit and dnect. ^^us quellioa 
depends up -n th*; cvicltnce arilingoni of the ongiiial leale in 1684, 
and out ot ih'* ulage that has b^en lince tlie making of it, which is 
now fjfty-lix years ago. A's to the evi.l,.iiCe, then is a flrong proof 
that the lents and profits aie applicable to the charitable ufes 
theft.in-nientioned, far it is fo L^.['relsly rrciftd in the Icafe; which 
ufes were for the iclu.f of the poor, and niiintenance of a minifter 
for ihe borough, and other public and clunuhle ufis (herein* 
nieiitioned. I'his is an ufe ahftracled tiom, and indopend'iuTbf, 
the truft afterwards declared , foi if it hod been barely a tiulf, it 
might have been faid, that in cafe the leafe cannot be made good, 
the trufts Ihall fail; and this is evidence that, antecedent to the 
leaie, the rents of the ellate wcie applicable to the fame charitable 
ufes. And though it has been fuggefted, that the mentioning thefe 
ufes in the lealc was to give a better colour to it, yet I cannot 
prefume that, uiilcis theie is evidence of a different application 
prior to this le.iic, and that the rents had been dffferently difpofed of. 

Jt does appear by the cnLnes of the town’s booke, that this charity 
moyed froiii pi ivate donors ; and if th.- iifagc has been for fifty-fix • 
years, tlu' is a fliong evidence to flicw, that the recital in the leafe 
was true, bec.iuf' a long iifage within memory muft be received, 
and implies the fame ufage to have been m being before in the very 
fame manner, without Ibme cnniradi£lory proof. 7 'his charity, 
indeed, has been applied in no iiiiifurm, but in a defultory manner, / 
for the cciip'<ration loinctimcs allovi'ed the muiiflcr mare and fome* 
times Icfs, b it the poor were continually maintained out of the 
efiatc, fqf no taxes have been levied. It appears, that the corpora¬ 
tion 
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tion has placed out poor apprentices, wliich is another charity to 
which the ellate is to be applied, and this ufage is to be taken very 
Nf^rongly in this, for the coipoiation has reforted to its old imme- 
ihoriu charity, which r> quite antecedent to this new Icaft, which 
tnuft be taken to be abolifhed. So 1 am of opinion, that this eftatc 
is to be taken to be a chanty, and the profits mufi be applied to 
fuch ufes. But 1 fhall coiifidei how the chanty is to be in regard 
* to the minifter ; and as lu him, it muft be eftablifljcd and made 
certain^for tlie corpoiation giving him at one time lefs than at 
another was^ breach cf their ciufi, theiefore that muft be fent into 
an enquiry before the mailer, to fee wliat (hall be allovycd fuch 
minifter. In reipect to the poor, the profits muft be applied (or 
putting poor q|nldren apprentices, and the manner of applying it 
mull be left to the cor[>orattun. 

Thclaft point, as to the conve5'ance of part of the charity eftate 
and the leafes, paiticuLily tliofe to l^ord Goiver and the othei to 
the defendant Bourn : As to the ablrdute convi*\’ances of any part 
of the cllate fince the making the lea(e in queltioii, it appeals. Tome 
of them Jiave been made of onl v \ er* finall ell.ites ot no o reat value ; 
and it does not apptai, that the grantees had notice of this term of 
one thnufand years, or ofithe null . and in paiUi.ular, Lord Gower 
h.iJ not notice, upon his havnig lands given him by the corporation 
for making their Itie^ts mor: uniform ; and 1 tiniik, tlic co poration 
IS only to account tor the pin chile money. As to the I'ales to 
Lord CoiCer and ihe othei cietjiidant Bzurn, the infornia'oon pra) J 
to fet themafide, upon the he. d of noL.ee, anJ as not being nude 
for full rent, but at too loV/ a one. As to the lunice, theie is 
rtolhmg that affeits Loid Ujun\ th. 3 ugh there is fomething to 
adeCb tiiL other defendant Bourii., foi he was town-clerk. But I 
am of opijuoii, be theie notice or not, if theie leaies are made at a 
full rent, that it is a pio^wi inanagciiunt of the cltaie within the 
charitablt* ufe , for as the tiultces hate not taken poflelfion or 
"^iffed, or if they had ihct.mud have acted according to the diredlu>n 
of the corporation , and if it had directed them to luve made leaies 
they mud have done fo, .uid if they had done lo theie wouid h.ive 
been no ground to let <hem alide ■, the value of tile leafed lands 
comes out to be iinceiunn and doubtful; and that appears from the 
general nature of the evidence, for the relators go .according to the 
judgment of perfons that fet the pielent v.iluc, but that is very 
uncertain j for here are a parcel of old lioufeF, .'”id they compute 
what they may be let foi, from which others may difKr. On the 
other hand, the* def|»nd nils ground their evidence upon the Irnall 
rent refei ved annually by the corporation before the grant <0 the 
two d..fend.ints Lord Gowtr aJid A'b . Bourn ; but chat valuation 
is as uiiccrt.nn as the rclaiois evidence, becrufj the town might 
fuftVr the poor to live in them at a very finall rent, as they weic 
part of the chanty ell.itc, and .'imongd other ufes applicable to the 
lupport of the pool } theicfore, the Com t nut b..ing able lo mak.. a 
pcrtcfl judgment of the value, there mult bean enquiry before the 
mailer, Whether thefc Icnfcs were at an adequate rent f for 1 will 
aot fay a full rent. 
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Therefore the information, fo far as it feeks to eftablifh thetefnt 
of one tboiif.uul years to the trulfocs by the Ic.ife in 1684, or affign- 
ment thereof to plaintifl' Crew OJjly and others, elated ‘ r 

1735, 01 to qinct the aflignees in tiu- p^illVllion of any part of th<! 
pieinills therein compiiilJ, or to compel the tenants of any part 
thereof to attorn to the fame aHijneC', he difmiired. But I do 
deflare, that the rents and prohis of the (eiie cflatc ought to be 
ajij'lied to maintenance of a minider and leliefol the poor of the 
laid town of AvtCi-vy///’, and to thi fcveial otlur piih'ic, pi 9 us, Uiid 
that 1 table wfes in the fai I-indent ire ol leeof if-tJq. recited and 
mentioned, and that t!ie f.'. J cna, if e Iv ei' .lniiheJ. And let it be 
ici'vrred to the m ill r tot.i'e a.i of the :cnts and profits of 

the piernifes c oe’[ii if.-d in th * Oidle.de 1 efei vcd by t|ie'Corporation 
J'mceilK tiire o! tlie of iIk laiil infi*i niati ei, and how and to 
what pill pole-, tliey h.i'e been apphed .ii.d Uifpi-f'd. Let the 
maftci tiiqiine, \vhat has Ik, n .dlo'.ed, 01 's rcafonable to allow, 
}c.irlvj out , I file i. id (111 s ae.d pro'.ts, r.r the maintenance of a 
minille;, a-, fo inwth a'j li neen elio*.’ • d, be paid to him by the 
corporation, IniL the quantify onfi'ch paymefit lo be fiibjedf to the 
iiirther direction and 01 .^'-r ol tin. t.'o'iit ('l iKii kdlow dirciftions 
ecmeininir the poor). 1 it the malrei fiuibca enquire, what part 
of the l.,;;ds eiiinprilt-d in tbi. leak I'.e h,...n fqd by the corporation 
fince tile k.ile o 1.O84, ice. and J*. le t)i l.’nu, ikc. and refeivc the 
conlUlt-iiition i»i tiK mviii,’’' r.M..i by (e. likdeas to the difpofal of it, 
Ac. andi talfc .m aeeont.r i fill, .mnnai value of the prejnifi.', &c. 
Lomprikd in tlie i.af'.s ti.; the two deiculauts L'.r<HioiL'rt .indel-.o. 
Bc.on^M'Aoi th.; i.nt ri. fervid, At. .u'Jwhethvi it be adequate or 
iuiheieut or not, Ac. Ref„i.\e ail fai ilier direiSlioiis, occ. « 


Cafe S6« 


Pop-ificc lvIur^l)^ 

JVtJlnurJlt} ^ ALcbaehrr,^ x’lrrt, 14. Geo. 2. 174O. 


devlud 'iisCASE wa*?: S. by wdl, devifeJ his real and pciibnal 

rt lUr.fi|Jtrfrr.ul X cftate to the plaint!fi Pnnfrit (who v as anattoincv andmade 

cllatt lu// fB iU.m _3 .1...1 .. ..r .11 .,.1. A._ _ e _ 1 


atJ'rney vlo plainufi, in Hull, lo invelt the perfonal 

n.ac!c ti.’c will, eftatc in lend, and lo ktilc the fatneon the defendant for lile ; with 

and C in inid fcvcial tcniair.ders over, and m ide the plainti ft's executors, and 

to invert tlip gave them twenty pounds a-piecc. After the ti.ftator’s death, 

plaintiffs , btioic they would piove the will, procured a covenant 

tie Uit Liait on oil! the dc ftiKbat vvifliiii I/;-, months after tl.ay ffiall have exhibited 

thcdtrtr.d.invoj th- viill to pa\ the plaintiff Pcrnj'et r>\\i. huntiad pounds, and the 

ife, wah re- other plaintiff two hundicd rounds ; the faiJ lums to be raifcdout 

Hiaindui ovi-r, of tbt firff di\id.m.'ls he ffiouid be entitled to ; and afterwards the 

and made t’-i* to biio" a I ’ll of an accoum to h.*' e llufe fums allowed* 

plaintilTs r}.e.i'u- r o * ».. 

ters, and give tlitm zr] a-pece. jik.iitnTi icfik to pidvc llic v,'!l, unltfn thi Jer,.i dant 

would givetliini "clI nrLm y .-n-i j.'cl tn C. '1 lie clfttndnii u.v^iuncs to p.iy tln-le 

fums acuHi'iiRly , .nd Jr p m t.n'. 1 t in; j.i'.-•.(! tlie w 11 fil'j tlitii h'll lo: t’le a'lowjr.te, md 
the Lord Ci u ivP i.iM laH • r ] ' n' pill; fur tiiat tJiu plaiiit ff v h iuii :«ltcinty, m <1 ifoiu 

ths: Lvjclci be jf I" t li '* i 1 i* II c txrciir rhi^ -i iln clticnciant j choug. , 

’ll- tiuit. iiiigi » U Laivs ‘'4 'i wl *v\ jrv'- v.^UauLc; tilall./li'-cl 
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Harowicke, Lord Chancellor, This is a cafe of great confe- 
quencC) and of fuch a nature as I have not known come before this 
SMurt i and it is incumbent on the Court to proceed wanly before 
wey allow fueh a demand. It has been obje^ed} that a bill ought to be 
brought by the defendant to fet this deed afide. But 1 am of opi* 
nion* that the defendant is proper to inlift on his objc6iion to this 
allowance in his anfwcr ; foi as the plaintiffs have brought a bill 

• for an account, and to have thefe two films allowed, if the defendant 
is right IBL bis* objection, the plaintiffs ought not to have tins 
allowance, if^ifo, then the q-ieftion arifes on the meiits. The 
points are two : 1 - irst. On the general rcafon, if any agreement 
of this kind ought to be allowed to take place? Secondly, 
Suppoling fbq^c fuch agreement mrght be good, whether this can 

• ftand ? As to the lirft. Whether an agreement may be made by 

the cejlui que A'xiji with the truftec to isiakc an allowance which 
lhall be binding, I think th; i e is no occafinn to deo'i mine. I 
ihould think there m.ay be fveh a caLi, though this Court will be 
very tender: All courts ofeq^ii:/ hav^e conhdeied trulls as honorary 
things i they burthen the pai ty in liMoiir, and in then nature are not 
things which he (hould make uU advantage of. AnoihLr reafon is, 
that a truftee who has the ellatc of another vefti d in hi <i has a 
great opportunity to make ufe of the pawei he thereby gams to 
diftrefs the party, which this Court cannot prevent, th.-ic.t:bre this 
Court has always held a hard hand upon them , yit poliihly a cafe 
may aiifckwhcrea truftce may fay, “ I will not take upon me the 
“burthen of the tiuft, unlefs you will make me an .‘llowanccand 
if he make no ill ufe of the.power he has over rha c.-jha I'fc I 

Will not fay the Court will not make fuch allowanc.. But i am 
of opinion, that is not ihc prefcnt cafe \ I think iKrc is evidence of 
impolition, and aivabiifc of the paw'er they had m theirJi.inds. 
Pomfret^ a man of law, is employed to make the will j is one of the 
perfons named executors, whethei by his own procurement Joes not 
appear j he has a legacy ; and the gcncial lule i*;, where cxecutois 

' have legacies, it is prefumed to be for their ticubic ; if he had 
thought fit to have renounced the cxccutorllnp, he muft have loft his 
legacy. PtfOT/kt*/, being an attorney, was hkcly to make an adi'an- 
tageof this truft, for there muft naturally be a caufe. The teftator 
died the firft of yune j the next day there is a meeting to confidcr 
of die probate of the will. Pomjret then fays to the delendant, 
“ Your umle has put me in truft, I cannot go through with it 
unlefs you will give me more money.” Thcdcfi.ndantanfwered, 
“ You ihould Ij.ivc made»that objedlion when you made the will 
and afleed what he would have. 'Fo this Pomf>ft fajd, he,would 
be moderate, he would have only one hundred pounds. The 
defendant does not acquiafcc ; but laid it was too much; he W’as 
willing to double his legacy, or he would take out admmiftration 
himfelf. 'Fo ihis Pomjret anfwers, No . he would hinder him. 
It has been faid, the plaintills were at liberty to prDve the will or 
npt i that the defend.ini knew his power that he might taka out 
adminiftration: but that is not the point; it does not qo on a 

0-4 mirundarftandir^ 
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mifunder Aanding of the law, but the* ill ufc they made of the pownf 
they had. The defendant had got 'a'ufte..s who declared^ they 
would not prove the will, nor let him have adminiftration *, if hc^ 
had fued for adininiftration they might have delayed him, and after 
all have proved the will. I conftder the cafe in this light: Here arc 
two executors M'ho make ufe of their power to extort this reward ; 
therefore tliis ditfeis from the cafe of a ciiiftee coming fairly and 
faying, ** I will not take upon me the truft, but renounce, if you < 
“ will not make me an allowance.” The pcrfonal eflatc v^ea in 
them, and could not be devefted but by their renouy^iiig, nor the 
rcaleilate but by a conveyance. The recital in the deed of cove¬ 
nants*, that It was at the defendant^s requeft, is falfc, and may be ' 
compared to a man iage hrokage^bond not impro|>erly, fpr>that is as 
voluntary as this ; yet the Couit will not luffer iuch'bond to take '• 
place; and that is an anfwcr to the pLinti^fs turning the fraud 
upon the detendaiit. I think, on thefe circuinilances, tnefeallow- 
Aiiccs ought not to be made. 


Cafe 87. 


E>t pa, te Giimblcton. 

MLIdclmas Eerm^ 14. Gco> 2. 1740. 


Chancery wjji TTARDWK'KE, Griivceilor, 'I'hc prefjnt c.ife is v.. 

ooc^ant „jup. Tx motion on the beb.'H of a^ioikii for <1 fupphceivit of the peace 

her hufband on f:n afjhitutti-m. I'here have been a great 
^uaktrl” * ^ variety of tales which have "hadielaUon to this. I find two piece- 
dents in p(>irit diiecUy contraiy to each od c. Oiie is the eaf* of 
S C. a Aik 7a Hilton d, Eyron (n) . the account 1 have of th it calc i.s, One 
liiltofi \njiyi:d an .attachment /M5/>«icagainIt onci^y/if/i, andoft'eicd 
to make an a^rmation \ but this being a criminal inattei, the Court 
would not grant it without oath ; this was on ai tides of thepeaQe 
exhibited m the court of king’s bench. Netwithllanding this cafe, ■ 
in the cafe Ex parte Greaves (b)^ a fupplicavit iHlicd out of this 
court on an ajffirmation ; but I take it for granted it palled fub Jilentioi 
and! believe it was Hill moved in the courf of king’s bench) and 
that Court did take notice of it, and refufed the motion. 


The liORD Chancellor refufed to give any opinion without 
advifing with the Judges; and denied the motion., 

K * 

(o) Ealftr Tcini, if.//'’'//, 3 reported ( 4 ) On thi. i4(h May, xj. Cio. ». 

3. $alk. 133. 
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Crop Noiton. Cafe88r ! 

Mtchaelmai TTerm^ 14. Oeo. 2. 174®* 

HIS was a bill brought by the plaintiff againft Thomas Nos ton WM of « 
and Robert Norton his fon, .ind others, to have a ipecific for 

peiformance of articles, whereby Thomas Notion covciMiitcd to 
convey a Icafehold eltate to thcplaintilT. 'I'hecafc appeared to be, tdice. a new one 
'l''hat Norton^ deceafed, was poflefledof the ell.ite under a to him and 

leafe i'tvcth^zBiJhop of fVincheJlcr for three lives,ol which his own J***'* 
was thefurviVitig life. That in lyiinhis leafc was larrcndcied, and r 
. a new lealc granted to Ktehuta Isoiton and hrs heirs ror his own tvpo idanons to 
life, and the lives of Thomas Norton and Roh< t tNi ton, relations to him. B, paid 
him. ThoTftcif Not ton p^vA lilteen hundred pounds for this renewal. tl>c fine for le- 
I'hat by deed-poll, datcdtlieday after the leafe, Rn-harJ Nortott^'^''’’^''^^^^" 
declared, that after his own death Thenfits Norton llviulj enjoy the "jool*'and^\ 
eftatc for his life, and that Roh'rt Notton^ fon to Thomas^ fhould deed-poll,dated 
have it after his death. 'I'nat RtcharU AVf'Jv continued 111 pr^fTef- the day after tho 
iron until his death; after which 37 ; ../;z.7r Not ten mortgaged this **cciared, 
eftatc to the pldiiitifF, and in 17^ y/r.wri/r furrcndeied the **i* 

leafc, and took a frefh one for lus own life, and the liv es of Robert enjoyiho 

Norton and 'fokn Crop, {he pl.iinrilt''s loa , and in conhder.ition of efbte for hit 
a fuither fiiqi of money covenanted to t >n\ey to the p’aintid-’. J’fe, and c. the 

Theicwasa ciofs-bill by ^Lobett Notion agrani'l the plaintiff .mtl Should 

defendant Thomas Norton, to hare a peiform.ii.ce o thw fiuit ol the ■**^‘'*^ *“* 

“^eed-pollr 

Upon this cafe the quod ion wis, Whcrlirr R' •;<. \^j)ton 

fhould l>c coiilideicd as a tiultee oidv for An tot: in the t^r which B, 

renewed leafe of 01, Wlieth.-r Thy^vuts Niton fhould have nmnsaged, and 

it for his life only* and aftei wards tv> Robet t Notion, according to the a'“'••I'd for the 

deed-pull ? ■ • ■'> 

^ lurrcndercd th* , 

MR.1l\TTORNEY-f ITNEP. \L/ij R'J't’f t Not ton thefon. "fh'..-*"** 
right Thomas N^ut tun fets up is, that he is a nurchaiei (>1 this eifate 
by paying hfteen huiulictl pouiuls* foi th.' rencw.u c>* tnc Ivale. i,t, rf vheinoit- 
As to this it i.s clear, that Riihard Nnrton was propiietor of the b fon ; 
leafc at the time of iheacnewal, and had ari|>,ht of reia,\val, and that "P®” a bill 
he did not defigii to give ti. up, foi he n')t.ved it dining his life. 

'I'heydo not pretend there is any dLcl.ir.uioi. -.f tr.,(t hat '^^.ed.'cd- I'utnjon wai 
poll we mention. 'The deed-pdl is piodiucd hy the morttiagee ; \v utther.ai the 
and it is admitted it was put int-j his culhsiy by 3 ''ot.fis Notion ; in tva. pdkiby ' 
but they fay It was to fhew he jsiid the firtcen h^ndrid pciinds. ^ .oKitheleaie 
Richard Nortcfl was thebroper peifnn to decluc the triilf. 'I'lns 1” 

IS the title of ehomai Aotton, ..ml muff oinu nun , t a h’jci:ji:i.’t nin'>«' i.n Ir4 
fet up an implied truff in oppofition r<» this declai.ition ol trnif. emit 

As to Crept he h.ul notice; he has not the lee d elK^.re ; Tl'0/.’i\is ‘‘•'■n B 
AV/^« had no power to furrender , and k'C Uo not claim iiiifL-r^ 
Thomas Norton, but prior to him. 

decreed, that it was not a n lulting fine for B .ind that In nop.nscr to i’t i.'v si ii'cli foie, thirt ' 
If the whole lonfidtration tor the new kift liui » rscil {■..),n y; c •< (<i, d i.jvc bcip .t ictulftCQ 
truft for hiin ; but the otsv leafe was nude lu't onl) p-a.-P f. cn Ir c. Let ol tht fLr.ct.<f(IC . 
•f the old kale. >-S. C x. Atk. 74 3 C C<r C R i*. 


death, y/, con- 
t'inird in pof> 
f tTion until hit 
own d.:-ath; af- 
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Mr. Lloyd for lijomas Norton. ^ This is not one of dtofe 
Icafes that go fuccejjivey as named in the Icafc. Richard NotHft 
could not have a right to rcnc AS bccaufe the bifliop might have Xolt ^ 
the h^afj run out. Thomas Noi ton paid the whole* full confldcraciotl} 
the leafc was to Richard Norton and his heirs. If it had 

refted there, it would have been a tiuft for T’hn?nas Norton^ who 
paid the money. Ruhard Norton only changes his life in one 
ic-afe foi Inside in another. There was nothing unreafonablc or 
impiudentfv>i a fithei to keep ihceflate in hiinleir, thongMn the 
cal's* of .1 foil Jt Was iinrcanm.iblc. Richard Norton Ih.juVd'^LnfiH: on 
his putting It out of his powci. Nothing moved from him but his 
all'enttothc renewal. ’Tb.rias NoUo'i has denied that he knew the 
eftsite was to gvi in tins in 'iiiicr. I'hc ’.'ll: thing is ijic deed-poll. 
We deny v/e i.new of it until after Richard N-rton^s death. This 
deed-poll IS d uei.1 the il.iv a'ter tin: leiicw.d of the L. I’s, and rccitcSy 
as foon as he of the rciw’val, in caPi o' death he did, &c. It 
takes notice, that he had p;rniitU'il Thomas Norton to renew in his 
and his fon’’ name ; and goes on .inJ fays, « I do gi\ e,&c.’* It is 
abfurd fur him to fav lo, \\’’cii he'h.iJnorhiriff to nivc. 


Hardwickt, hot d ' . rr 7 i . >ihr. J hat is the point in difpute. 

The queltion Is, WlKthci dvi plaiptdf is entitled to have a j;er- 
forniance of tlufe articlis .i-> la-iinlt Thonds Norton? for there is 
r.o ground ti>eo.upil R'',n N.-ini die Ton to join. This ge¬ 
neral quelfion dep. .ids on liie (ju .‘ii'in, W'^hether 7t'5;w.7j 
appears to haee a title (o this clfate ? Iri irhe li.is ^lo^, this Court 
Will not derrjc an nnpolhbditj*. it is agreed, tb.iL T/'o.r.ts Nr ten 
lias not the h g:il ell ate , tne fjuelii ni then will be, \\ hetljt-f he 
has the equitable one : foi li lie* has, this Cuiirt will decree- A 
performance. 'I'hat queltion will depend upon two conhdeiaii ms : 
litfl. The circumftaiKi.-. of the tranfadtion between Richard 
Norton and 'Thomas Notion^ .is to the renewal then made, and the 
conicquenccs refulting Iroiu dnai tianfacfion i .and, rccontily,*the 
decJ-poll. L 




As to THf FIRST, Richrrd No) tr.v w' abfoluie owner. It is 
true he h.ad but one life, but that is a valuahle cflate , .and though 
he had but ;i life, he hail a power of renewal, tho* fuch as the bifhop 
could refufe ; but as to all oihcr pcifons it is conluieic-d a« a right; 
and if the kaJ'.- be afterwards renewed, the new Icafc lb 11 follow 
the antient tudi , which liiews this Court conlideis it as a right. 
This bcn.ji lo, Ttjomas j'/urruw waslus relation. It appears, that he 
thought ht not to renew hii.ifelf, but to peimir ihcaias NorHn to 
renew, provided he w'ould pay the fine. What was the oiiginal 
agreement d.-cs im: appc.ar. It docs apjie.ii th.it all the letters are not 
produced. J d.’ not fay that Thomas Norton could liave produced 
them. But if .111 \vi tc piuduccd, ic is not piobahle they would fhew 
tlvagieement,K)r the fnlHettei i..kcsnotice ol it asa thingknowiii 
but there is . n expielTion in r-nc of them which may alfbid foine 
light, tlmt IS, R.thutdNot ton^ in hi.s letter to Thomas Norton^ fays, 
« I would not ni your cafe omit it; it lets you into the eftatc, 

** and 
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** and thofi: after you/* Qn the thirteenth of Auguji 1^22 the 
leafe is renewed. What was the confideration ? It was the lurren- 
^^^^der of the former leafe ; and I believe you would find no other 
^confideration. The renewed leafe is granted to Richard Norton 
and his heirs for his own life, and the lives of Tho?nas Norton and 
Robert Norton, The whole eftaieinlaw vefted in Richard Norton, 
It is taken for granted by the Counfel for Thomas Not ton, that 
• there would have been a refulting trult for Thomas Norton. But 
1 fboiihlhe of a different opinion. The ground they go on is this, 
^that where .r purchafo is mad ’, the purchafe-money is paid by one, 
' and the conveyance taken in the name of another, there is a 
refulting truft for the perfon who paid the confideration; but this 
is where the whole confideration inoi cs fioin Inch pctfon , but X 
•' never knew it where the conlidei.ition moved from feveriil pcifons, 
for this would Introduce all the miittii'.*rs,whii.h the ihitute of Frauds 
was intended to prc\ ent. Suppofi* feveral pei fon^ agree to jnirchale 
an efface in the name of one, and the purchafe-money by the deed 
appe.ars to be paid by him (iiily, 1 d-i not know .'ny calc where fuch 
perfons fliall come into ties Ciiurt^ aiul fiy, ihey paid the purchafe- 
money ; but it is expected ihoi. fhouU be a declaialion of truff. 
This _cafe comes up to the j'refi-nr. It might he a i|ueffioti. 
Whether this fifteen hundred pounds was ad\ ain-ed by way of loan, 
eras the pu I chafe-money ? 1 his ili.nelore r. fai fioin b^inga clear 

tafe, that it there had been no detlaralion (»f iniff, it would 
’’"'diavc been a refulting tiuff for Th'hun Norton Bui- then there is 
the deed-poll under the h.md and le.tl of Ruhard Norton, which 
recitcs the Icale made the; dty belme, aiid g< e:) on : “ I’InoW yk 
I’llliREFOUE, th,it havii’g viiveo ijiy conleiit that mas Norton 
fliculd renew, I do dechuemv meaiiiii.; is, :iid my defire always 
“ was, that Thonifii Norton and his J m iIkiuU have, &c. I do 
hereby give, tlcc.” Now tins i^a pi in declaration of tTie truff 
by a f^rfoii who had the le’.'.a'«-'i .md therefore a light to 
dechue the truft. IJut then it is laid, it would be hard to let him 
alone deelare the’ trulljand give away the inteieft Thomas Norton 
had puiehafcd. 1 think tlu^ i^ pail •■)fthe fame tranfa£bion. The 
deed-poll bears date thed ly after the leafe. It is faid, “ I am ready 
cogiveolhei fe*curity oiidcliveiing upofthu'.” Therefore it is 

f lain, his intention \va& to deliver the, and nort*) keep it himfelf. 

rake it was deliveied to Gnm after the* inortcai-c ; fe>r though it is 
a fadt capable of being piovcd, that this deed-[<oll w a*- found among 
Richard Aettoti'i, pape;yet it is not pro» <.d. I’l'crefore I do 
not take it to be clear, ihat this was a pnvate utelaianon. But 
luppofe It was^ if ttie lc.de had b;c;i forhic own, V humas No? ton’s, 
life,and for the life ofa ftiange’r, there wmuJ be Jw/iiiCihing in the 
objedtioii, that it eould not be fuppof^d 'hat JZ-.v-.V! Norton v.r.uld 
give fo much for ludi an ln.er^^L , bit as it is for the h'e of 
Thomas Nci'to?’'' own fan, the f;bj».«-bon hi’s j and it was n’turil 
for Richard Ncrt.n to infill <'n, and foi homai Norto tc’C'dilent 
to it. Thcre'foie i Unnk, from ihc naiuxof this traniaelion alto¬ 
gether, there is no r^io’ind lo confidcr thw as a truft lor Thorias 
Norton. But as theie is a de’cla/ation o* trull a proper perfon, 

1 muft 
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I rhuft take it on that, and therefore can take Thomas Norton to be 
*l»"P owner of this eftate for his life only. As to the Icafe in 1734, the 
cftatcmuft go in the fame channel i but whether he (hall be OoO'* 
fidcrcd as an incumbrancer for the fine is' a confideratibn 
therefore I cannot decree a performance of thele articles. 

Then as to the next quclliou} on the crofs-bill, if my opinion 
light, the plaintiff Robert Norton^ as againU: Thomas Norton.^ is 
entitled to have the deed-poll brought into court, lint as agaiiifb 
Crop It IS objetSted he is a purchafor; it is not fufKcient is a 

purchafor, buthemiifl be a purchafor a'fo without iraCTce. On the 
articles he had notice, but on the mortg.ige he had not. It is 
niatenal to me, that it docs not appear that he had any legal cftalc ; 
for the legal eftatc which Avas in Rtchutt^ Norton is uihis heir at 
law; for there is no luriender of that leafa, iVid he is a tiudce for, 
the perfon who has the nghti 1 think, tlie deed-poll icull be brought 
into couit for the beneiit of all panics. 


Cafe 89. 

A term on trufl 
Ibr a l.le , then 

to ibc hiits of the 
bodj of A. be¬ 
gotten, or to be 
begotten, by £ 
2ierhuiband,and 

tothejrsjcrrvfdr 
mdn \n\lh otoi 
mnd tiJUigm , and 
for wane of fuch 
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ever to C (a). 

S.C 2. Atk 89 
5 C Bar C. 
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I Todfcll an-al»Ji BufTcIl. 

Lituoln's-Inti-Hall^ DeLCwber 5 , 1739. 

LJARDWICKE, Lord Chancellor, Edward Btiffell bring 
potl.lkd of a term for fifty-iunc ywiS in rcAcrfion, aft’ei ilie 
expiiation of a pi u'r teim, by indentiiiL, d.itcd the twentieth d.iv of 
‘yannary 173i,afligncdittotiullc^s, tlieii exccutoisandadminill’tu¬ 
tors, upon the following trults ■ 1 ii:s r, In tiuft to laife a ground 
rent to be paid to the chief laiulhjiJ, .<nd luhjedf thcieio, “in trull, 
“ that the tnillecs (hall peimir the dt feiidant, Grace wife of 

“ EJzvard BnJ/'ell^ to riceive the icnts and profits of the tesm of 
“ fifty nine years, for and towards liei better liippoi t and niainte- 
“ nance, if Jhe Jhail j'o loinr j and after hci deciale, to the ule 
and tibliuof of Edward BuJjtll tlie hulbaiid foi life, and after 
“ the deceafe of Grate and Edward^ in trufl for the heirs, of the 
“ body of the wife begotten or to be begi/tten by Edward 
“ hulbaiid, and to their executors, edminrdiatois, and afligns, lor 
“ and during the iclf and reliduc of the 1. id teim ; and for want 
of Inch lllue, then in tiiilf foi the feptr.-u ufe of my wife’s 
“ daughter, Henrietta ilodj.dl (the plamtilPs wifi-), for life ; 
“ and after h«.r dccc.Uc, then to the ufe of Wiliiam and Edward^ 
“ Ions cf the find Henrietta Hodjcll^ their executors and adniini- 
“ Ifiators, lot and dining the icfi^luc of the laid term.*’ 

Edwaid BujJ.h^ the afiignoi, who created the teiin, is dead* 
v/iihout evti having iDiie by his wife, who furvived him, and is 
defendun' befue the Court. Henrietta Hodjell^ the daughter, who 
has arcinaiiidcTin this truft-eftato, together with hei hulb.ind and 
Ion Adtemv/, have bi ought chcii bill againlt the widow and tiuftccs 
to have the deeds and wi itiiigs i dating to the IcaLhold eftate, and to 

Sic Ilrgcks v.'I^ylor, Moftlty, Dou^l. 470. Afaifh v Marfh, i Bio. 

t?S StcpiKP,-a Stephoib, CifcsT T C. C. 253, kniplit v Elhi, z Bio. 

a;S. Sheti'cld-1/ Loiti Oirciy, 3 Aik. C.C. 170. Hockley it Mawby, 3 Bio 

287 Ptiliaiii 1,. Grcf,o',, 5 Biown’s C. C. 82 Ftarnt Cera. Kcm. 407, 

P. C. ^35. Fonnereau ?, Fonnireau, 

have 



In the Court of Chancery. 

have the deed of truft bought into court, to be fecured for the 
benefit of ail parties. 

'I'hc general queftion is Whether the plaintiffs arc entitled to 
have a decree for feciii ing thefe deeds and writings ? and that 
depends upon the mtcreil; they have m the term. Agaiiift this 
iiitercft claimed by p]aiiitifl>, which r to have the benefit of this 
term after the death oi Grace there now appearing no i/l'ue 

by Iv5. late hufband; the objei^fion by defendant is, that the 
, limitation u. the plaintiff an J fon is too remote, md what the law 
will not allow of in the cafe of a term for years or truft of a term : 
and two reafoiis have been relied upon from the deed and nature of 
the truft.- , 

First, this deed is penned, the whole truft of the term is 
vefted in the dtiendant Grace liut if that be not fo, yet, 

SECONDLY, 'I'hat the irult i!ie tei m i> Jifpofed of in contingencies 
to the heirs of the body ot Grace BulJeil^ by Edward her hufband 
to be begotten , andth.i* if t'v.t had been fuch heirs of the body, 
they would have taken tii^ udiol* ti ufl of the term ; and the event 
of there having been no I'uch iflue of Gmce Bajpll will not vary 
the oafe. Thefc objeibhons arc made to Ihcw, that the limitation 
over to die plaintift is too remote. 

As to the lit ft, I am of opinion, that the whole tiuft of this term 

• is not \'elled in the defendant Grace BuJJclL It appeals, that the 
words “ heirs <if the body of Grate Bujpll hego’^ten, or to be 

begotten, by Edwurd^hitc late hufband,” aic words <it purchafe, 
and a defcription of the perfon, ani] not words of limi cation. 

It was admitted on both Tides, that the woids “ heirs of the The words Mv 
** body” or “ may be words of purchafe, and the autlioritics rf the htJjy «r 
in the Books make that extremely plain, according to the circum- ilwugk 

ftaneft of the cafe ; and though the woids arc ftiicUy ivords of ^ 

rimitation, yet they qjay be words of puichafe. Archn'^s Cafe [a) liJI'yXevrordsof 

• is ftrong to that puipofe ; and in that ca , to make the fiilt take pmchafe. 

and have only an eft ate for life, the rtloluiion did not turn upon ^ ^ 

the words ** heirs male of the body,” being in the lingular number, pi. 4. 

but upon this, that the words of limitation being, “ to the next 
“heir male of A* and the heiis male of the body of Inch heir male,” 
thofe later words were fupei added to the firft Wiirds. In the cafe 
of Lijle V. Grey j, Sir Thomas Raymond goes further than that j 
and though there is a dift'crcncc in the Books, whether that 
judgment was afl^rmed'in the exchequer-chamber ; yet Tracy, 

'Jujhce^ in the cafe of Legal v. Shewel ( f j, takes notico, that he 
ooked into the record, and found that it was aftiimcd. 'rhofe 
limitations are of eftates of inheritance, and the laft of them is in 

(«) I Co, 63 TIik w'Ma devife to 114. S. C.«. ?>how. 6. S. C. s. Atk. 
the next bfir male of A. and the hens 92. S. C. 1. Ficcm. 46?. 
of the body of fuch htir nuile. (e) i £q. Abi 3S9. 3t;4 z Vein. 

(^) Raym. Z78. 30Z. 315. z Lev. 5<;i. Rep. in Kq 141. i. Tccr. Wms. 
iij, S. C, PolUxf 582. b. C. z Joncsi 87. 
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Hobskli* the cafe of a deed. If in the rafe of efti.tes of inheritance, in which 
sgtiiffl jg profiT to admit offtridl liniitafions in tail, the words “ heirs 
9vckii.L. « ^ be tu.ned into, .’’nd confidered as,yfords 

ofpuichaf.', and not limitation, it will not be wondered at that, if in 
the cafe of a term for years (w hiclr do not properly receive a liniita<o 
tioiiin taiijin whicli words oHiniitation ari. not proper to be ufed), 
fuch Iimiuiions have alio been made. Sevei.'l c.tfcs were cited, 
viz. Pcj cock '>>. S^ocut r (u ), i-i which cafe L veiy l.ately, in the cafe 
of inUcnv. Vnlers (h)., gave a p.n iicular account, wl^vp’lj’?eceived 
di/rerent determinations, ar.J there wciC great variety of opinions *' 
of the Ju\]ge'‘, upon the appeal to the houfe of lords ; but the decree 
was aflirmt'd. There aie oilier cafes upon this qiieftionj Daftord 
V. Goodman (c'^^ Wehbv. U'chb (d), 'JuvXl^onnv. AlrTfifield (e) ^ 
Porn V Mtrn- but 1 cannot rtly upon that laft cafe as any authority The limi- 
field, at the laiion was much like the prelcnt, “ Itfm, All other my 

not ” Jt''‘ii''holJ eftates I devife to yf. his executors, &c. to hold during 
w be*itltd on term for the following iilcs. To Carhi’nn.^ Donn for life ; 

though like the “ then to his (the leitaUH's) brother yohn for life j then to fuch 
prefentcafe,&c “ perfoii as yokn fhoiild many , and .ihcr her death (the wife of 
The Cou.t gave « the hcirs of the body of my brother yohn^ their execu- 

no opinion. u tors and adininiftratoi'!, with remainder over and an iflu'c was 
direcled to try the valuliiy of the deed, and not the conftriuSlion of 
the will , for upon that deed it was that the title and power of the 
tcllator to devife depended. It is piobable, that as to the accoiint.- 
given bv'^ the Counfel of llie fentimcnts of the Coiiit, it was right ; 
tor if the Couit had thiiught the limitations over had been bad, aa 
jflue would not have been directed, becaufc that would have been 
vain , and it is piobable the Court might be inclined that the 
limitation over was good , but that is too flight for me to lay any 
weight upon. 

l'htfec.ifes of trufls of terms for years are all grounded upon the 
apparent intention of the p^rty, and conltriiv^tlon of the words 
favouring that intention. ' 

The objt ction to this is by defendant, that thefe cafes arife either 
upon marriagc-ferrUmcnts or wills ; and that in the cafe of wills, 
they are always to ’'c c .nftriied according to intention, but deeds 
receive a fine! conflru.ltion, but as to this conltrudhon, the calc of 
In deeds as well LiJIe V. Greyv an aniwtr clearly; for that proves, that even in the 
-as wills, wrwrt inheutj»nce, and on a deed, if the intention appear tq 

the**^vcrri* eur the words “ hciis of the body” to be w'ords ct purchale, and 
ihould be* un- to conflrain the Court to maze that conlltuction, thyn they ought 
derftood zi a to do it. As to the difl'indlion between this caw aiid thole that 
word of pur- arife upon marriage- proviflonv, there is more weight in that ; but 
cii.)i«^ihi> Couic fiigj-j. g^ii jjjg cafes cited hefore depcrided upon the intention of the 
wi tc/Ltit 0. paj ty appearing upon th< deed , and if that was not the lulefor the 
Court to ground tiiemltlves, the foundation would f.:i!. 


(a) 2 Vjrn. 4^. 195. s. Frcem. 
114. I. Tq Ahr. 362, 

(i) 2 . fq Abr 3'.'3 

(e) 2. Vtin 36*. frtr rtJii. 

2 . erettn, 128 


(J) T Pcfi Wms 3?„ 
(f) 8. V in'.r. AL: :.iz. 
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In the cafes of voluntary! fettlements and terms for years, in 
Iruft, if the intention appear, it ought to prevail ; and there is 
■t»o difference betvwieen that and maruage-fettleinents ; but in 
the latter, the Court will fjinetimes make a more favourable and 
ftrongcr conftru<ftion to comply with the intention of the party, 
and to create a ground of contrail, than they will in cafes of vo¬ 
luntary fettlements, 

Th<; gueftiori is, Whether the intention of thf* party, here 
exprefliy by '■'h* words of this deed, requires thi? conitriiv-tMii, that 
fhe words “ licirs of the body. See.” Ihould be confVrued words of 
' purchafe ? And I think cleaily it does, and that moie (trongly than 
any one cale^upon terms for years that has been cited ; ami I 
think the wor'Ss ufod here, declaring the truft for the benefit of the 
wife, are of the fame import as if it h.vl bee i given to lier “/ar 
life 9 nly •” for the words arc in the iirll place “ to permit 
the defendant Grace to receive the lents and proiits for 

** and during thcf<id term, for and lowa'ds tiicb-tter fupport and 
“ maintenance, f Jhe Jliouldjo Ion* hue.'' It w.i-j admitted in the 
argument, if the winds had been “ loi her liC* only,” that would 
have turned the words “ hei:sofher b.-dy” into words ofpurchafe , 
and this has been fo adjudged in the cafe of a frcvlioKl effate. In 
1. 231. a cafe wis cited there, wlv’-ie the v.oids were, “ to 

“ 'J. S. et mnahier.^ and to the hens o; illue of the body and they 
were hi-hl words of pusch.'fe. In the cii'e of B ickhoufe v. 

the fuft limitation there lieing foi hfc only turmd the 
fubfequent words into v^ords of pin chafe, and could not be 
jconftiucdto cnuie by way ofenl.Tgepvnt of the words to the firft 
taker, in contradiction to the word “onl\.” Heie the words 
if file IhaJl fo hjng live” i.iake if imitingent, on condition 
that ifihe live out the whole term the Ihall have it, but if file do not 
Ihe fliali not: fo that thefe words arc in the alhrmative, and imply 
a negative. 

* The woids that makclhis firongcr than Drftordv, GcrJman (b) 
or Peacock v. Spooner (c) are the woids “ to thcheiis of her body, 
“ their exccutois, admuiiflrators, and afligns which amount to 
a declaration, that the executors and adminiftiators of the heirs of 
the body ihould take this tom, and not liei executors and admiiii- 
lirators', and amount to a d:iclaratiori of the intention to veft the 
whole property of the term in the manner as the words are ufed, 
viz. “ in the heirsrif the body, their executors, end adniinifirators,’* 
and not i|i Grate ^.y/i//berftif. And the addition of the woids 
“ their executors and i'dnnnifii'ators” proves, that it was not the 
party's intention ih.ii this leini fhonid go to all the heirs of the body 
fucceflion, fo .*s to include all ilic heirs of the bjody for ever; 
but that It Ihould veil in fume particular perfon. 
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The words hirs 
cf the brdy make 
arjiiinfietrhold, 
or vcl^ cli» 

whole propLity 
in tei ms, from a 
prcfumption or 
law, that't jn- 
CJucltS all Leila 

fo! t\cr But 
where a Im.rri- 
tjon oi 3 CwiiTi is 

/-if-f '/ r^Y 
r/'f 'A - 
tit'or'aj'd* til iri- 
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f«iin;itton ib ta** 
ken 4\\.iy. 


The rcafon why the words “ heirs Af the body” make a tail in 
freehold, or veft the whole property in the term, is from the 
prcfumption of law, that it includes all the heirs forever; buf here 
It js to g:o “ to the heirs of theKnly, their execiitois and iidmiiii- 
“ ftratcjs-” rHtRtFORE I think, the whole trull of this term 
is not vi'lled in Gm:e and that the words “ heirs of her 

“ bud\” ii'e iioL •,voids ofliiiiiiaiiou but of puichaie, aiiddcfcnptive 
of the perbn to take after her death. 

The obieclion is, that f'lppouii" “heirs of the body*^be words,, 
of p’licbali”, yet the whole ijitcrtll of the term would veft in fuch 
heitb- of the bod”, in cafe fheio were fucli, and confequcntly that 
the luiiitaiion ovc^. would be flill too remote , for it jsifaid, whcie 
a limitation c.ver in eontIrv;ency is “to the heirs •. f the body,” or 
“ to a tirft ion, ai d tiie licj>s olhis bo iv,” though that contingency 
ncvci hapiiciKs, and then 1-. nc\ t-r a fi»n bom, yer that the limitation 
IS too remote, and that let that event fall out how it will, it will not 
alter the law. 


I rti-ill not cnnfid'r the rales of Stanley u. Lngh (<7^, Clare 
Clare (L)^ o. S,<herton (c)^ Gore v. Gore (d)^ and Gotuer 

v,Grolv-1 07 (/O, wlietlici a limitationovcr lifter a tail in contingency 
!" itOv'd, ulu . the I intingir. 'y ncvci happened or vefted, becaiife, 
I'pon ihi: jvniii'V’ ol ihi-. limitation over, rhne is no occafioii for it; 
fi.i if the woids “ hens of the Ividv of G:a<.e fcff,” are 

\.orJb of pnich.d'c, thi'n this is no limitation in tail , for it fc the 
f. me .IS it lnnit..Lion had been “ to hci cldift fon by Edward 
Buljtll her I'lilbaiul , or in^cale of no fo.i, then to the daughters,. 
“ then tx.eci’dor*' and adiniiiiftiatois.’' 


'rhe; whole truft of the teim is by thef" woMs exprefsiy limited 
cidiei in the Ions or daiighteis that Ihould he htns of the body ; 
foi the wolds “their execiitois and adnuiuftiatorb” fhew,* that the 
intention was to veft the whole tiiift of the teim in foinc particular 
pet fon, and not that the tiull of lire tirm Aiuuld go in fuccelfion to 
the hens of the be dy. Ifit is to veft in a particular pcrfbii, then at 
the tinii c f fuen veiling it is impoflible it Ihould go on, according to 
the exprellion “ froni heir of the body to heir of ihc body, and to 
“ the'executors, e\c. to each heir of the body therefore when 
th.re is a bmit-ition “ to the hens of the body, their executors, 
“ iVc.” It muft veft in the in ft tak'’r as much as if it h.id been a 
limitation “ to a frfl fon, his e\».cuiois and admrmftiatois ; or in 
“ cafe of no fon, then to the daug'tieis, tHlir cxccutois and adminU 
“ firators.” And if this be the conllruclion of thtfe words, 
“ hens of the body, ihcir executors and admiuillrators,” conftdc^ 
then the eftVtt of the fubfequent woids of the lunitaiion over, via. 

and for war.t of fuch iliur, then in tiiifl for Henrietta Hodjell^ 
“ h c.” If the fo'iTitr wods “ htiis of llie bi dy,” and the words 
“ tor want of fuch iflue,” will he tJie fame as it it had been faid, 

2 Prci Wir.s 6?!'. ('</} ic. MiVd joi. x Ftcr 

f>i ( Hr., ftn»p J JiK 11 V'ni' zS z Stn 

(r) Cil'ts Tmj ^1; ^ 34 Port 249. 

“ for 
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** for want of fons or d.|ughtcrs of Grace Bujfell-, l>y Edward Hodsili 
herhufband to be begotten” (for the words “ fuch ifl’ue” in the 
limitation over muft receive the fame conftruiftion as the words ®’'****’^» 

•* heirs ofthe body ‘‘ «>” ufed before for the word “fuch” confines 
the words to the fame .is the heirs ofthe boily is) ; this is not too 
remote, for it mufi be known at the time ofthe death of the huiband, 
or nine months after, wh ‘thci there w-11 be luiy iHue : and that 
brings it to tlic cafe of Qatc v. Gote\ and it is common with a 
cafe of ''mitaiion ofthe truft of a term to limit it to the firft fon* 
if there be due ; and if there be not, tlien to the daughters; and if 
no daughteis, to the extcuNirs or adminifti.itors of the father. 

Pcr/iaps It may be obi-'-ti-il, tli.'t this docs not ditfcr from the cafe 
of A limiiatfoii to a ili II foil and the heirs ot his body, which was the 
cafe ot Stanley %>. Lt'i;rh («), Hi^'^ens v. Janvier (b)^ Clare v. 

Clare (t), and Sabertw Subirtonl^U) : but that objedlioii will 
not hold, for the cunlliui^tion difii. is luim .ill th''fe cafes ; and in 
that cafe above tiie whoU trull of the tciin wms contended to veft 
in the firfl fon by coin'll ndioii of law only to .ivuul a perpetuity, 
becaufe it was fnd, that fli^re w.i* in intent to cieatc .m int.ul of a 
chattel; but th ‘le is no fnch intLiit, if the coiiftruition 1 have 
put IS Bight; for when tfie limitaiior is “ to the heirs of the body, 

•^tiieii exeeut.j's an 1 adimnifliatois,” tins muflbethe conitruclion, 
r'lz. to the fi;ll Ion, aoif d no fon, then to the Jaughters, their 
cxec'i»o»'s and .ulaiinidialots. In the c.ifs.s put of the woid:^ 
iilue'’*or “ hens ofthe body,” ih. y .ne irmina coll t-'iva ; and 
the words “for want of (ucli iltue” mean iffiic tn i .fun turn In 
the prcl.iit cafe, it ni'ilt mc.in hens of th.e body born wilhm a 
feafojiable teiK afKr the death of tlie huih.ind. 11're it is 
“ heirs (jf the h ^dy” b'j exprefs words ; in the other cafe, it l^ only 
by conil) uction of liw. • 

Xhctefoic I think, the confirnflion tiiat arifes from the words, 
and'tho iliiTcicnce ih.it uiil>-t. m iliii fioMi .1’the otb.M cai.-s, ni.i! f, 
it A plain c.ife , and it lb, tiie pliimiiV niidl li«..'e thefe deeds 
and \riiting.->. 


DFCi'.F.r, Th’f liK pl.nntid' 1 fj AivS Edwar / her 

fon are entitled to tiie levvilion of inovry-iiii.e \cais teiin <10.r 
thcdccc.ife oftlie oeh'i d'nt G-ti.r . 7 ,." co fh''g t- i.'dccd i.? 
the twentieth of firn'inj/ r; n ; and i i.. r'.Kne uecice, that tne 
defcudanido biKig it belorc, and ieive it with, 'i'hf masi lr. 


(rt) * Peer Willi CSo. (.) CAc,'r.T - .. 

(/>) z. Salt:, i;6. i P^tr. Wms. '.<) 'f,'i'. *+5 
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^.by will dll c As 
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Newflead aga'nijl Johnfon (tf). 

e 

iTtu’fiiayy Jniy 174®* 

T he testator, lyUliam Lauefon^ direfled three thoufarid 
pounds out of his ftock in tiiidc to be laid cut in lands to be 
fettled to the uG* of his firft fon in tail male, with remainders over ; ■ 
and as to all the reft and refiJuc of the joint ftock and par^jlhip in 
trade. Sic. he gave it to jehn Scr.iO ), his executors, a<lininIftratois, 
and alligns ; and his will and defire was, that Allen yohnjsn^ hiS^ 
fon-in-Ia\ifc and he, agree to be paitncrs, and enter into articles as 
Counfel ftiouM advife } and as to his faid devifc to John Senior., 
he declared the fame to be in triift only for his daughter, Elizabith'' 
'Johnfov., for her foie and fepaiatc ufe duiing her Jiil, and for fiich 
other Iifes and piirpofcs as Ihc ftiould appoint by anydeed or wilting 
in her lifc-ti'iif', « r b\ liei hirt will, iwjtwithftanding her covertuie ; 
and hi.* \yill w.i-, that the faeJ Alien Joi'rfji'^ Ins daughter’s hulband, 
fiiould have not.iiri<r to do wuth tin. fame, or any part thereof, or 
rcceiv ' any part th'/ieof, othervvife tiian as joint [laitner. 'I'hen 
the teiia ()r,aftt' gi\ mg fjveral diroerions about paitiieilliip, makes 
MU') daughti r ihli'^uhtth ^'j'>nJon fule cKCCutiix. 

TiiO tellf*'!!- afterw.iids died ; and his debts rnd Icgacic'. being 
pal l, tilt re reiramed .1 hrge furplus, for an account ot which the 
bill IS buiught, and that the executrix might be a tiuftLe of the 
lame for the ikM of ki;i to the t.ftator. 

•L. 

iVr. Baov. N*, fer tie /i/n.rr//;infilled, thatit was agcncial lulc, 
that the i>iving . n executor a legacy prevented his taking the 
reildoe, and made him a tiuikt foi the next ot the teftator's km; 
that a tJevife in tiuft of a l.parate (lock in the partneifhip, fo that 
the exccutnx’s hufband fliuuld not intei meddle, was^not any 
exception to that 1 u’e. Suppole a teftator gives a legacy ro oil. in 
trull tor y>\ and n akes L\ his extciitor,.that legacy fliall prevent' 
his taking t'. * i.l« Inc, notwithltaiaiing its being deviled in tiuft, 
for that makes no difreiciicc. 

To v/hiei) 1 nr lord chancfmor agreed. 

Mr. Non a.id Mr. MorRav, yor tbe ihfcndantSy anfwercd, 
th-^t altliough tlie dminflion bctw'eeii a legacy given to an executor 
vi’liowa'iaieUtioj'i' .lietehatoi .uidanexceutorvihowasaftrangcr, 
had been of.i.n over-ru’ed ii the later calcs ; yet that where a 
lc_..c); w.-.s given lo the executor, not cxf;rcfsly, but by being 
excepted out tf a devife to another pv-rfm ; or where the legacy 
given lo the ext cuioi anfwcied any particular purpofc, and was iwt 
inconfiftcnt w.th nia taking the rtliduc; there itcould m»t be prefumed 
that the teftator na-.’nt to excluvie him from it : Stalutnrprnjutnp- 
iioni ilohee p‘* ulciiir in conti m ni/n. 1 hey cited the c.de of Fojhr 


(«) '1 i.i. cAiV WEI uktn iben’-dnufuipi ol PicKEPiNr;. MSS. 

w. AlnnU 



In the Cpurt of Chancery. 

V. Munt the firft cafcfin point of time ; the cafe of Griffiths Ni!wsTt*» 
w. Rogers (b) was next; the next cafe was in 1709, of the Ducbefs 
of Beaufort^ in the houfe of lords {cjy where the decree for a diltri- J®"**"®*'* 
bution was reverfedjand the furplus of the perfona] eflate adjudged 
to the executrix. The next in time was JVeftcomb v. Jones (d)y 
being about two years afterwards, and was determined upon the 
fame reafoiiing and diflini^huns ; and fiall v. Smith (e)j which 
is allowed in Free, in Chan. 566. upon another ground. 

HarIowicke, Lord Chancellor. The cafes in regard to 
excluding executors from tiding the furplus of the perfonal effatc, 
by reafon oi the particiilai legacies before given to them, have 
been very, various, and uiuleigonc different determinations, 
according t^thc different circumit.inccs and opinions and way of 
rcafuiiing of different perfons concerning th.*m ; and it isabfolutely 
inipoffiblc to reduce all tliofe cafes to any certain or general rule. 

Without fomc central lety between them. But I think the prefent 
cafe a very plain one, that the executnx here ffiould not be excluded 
from the fuI plus. , 


The law is clear, that where a man makes his will, and an 
executor, it is a gilt nij.rv of ail h:s peiinnil eftitt to him; foisthc 
rule of the ccclellaff ic 1 u w t. L'lic ^for.; it nr, that where a fi it 
is brought in Inch c.'/e fui a diffnbiihfui of the rquhium iindifpofed 
of by the will, :».is Co'nt.v/ill proh.hit thein froui p.occeding in 
fuch fuiT, becuife ilicy ar. boiuia to give the furplus to the execu¬ 
tor ; .iiid tllI^ C.Uit mteipoh . upon a luppe ilsl trull ui the execu¬ 
tor, of which th..t coiAt has ro cogni/.aiu. e. Audi reincrnher 
fome caf-S, o.ic aitlic l.itter end time, .md another 

fincc, and a tliird when I lat as Chief jufficc at the fCing’s jJench, 
whcic fiich piohiUitioiv have ;',oiic ; fo thattlie ground U|van which 
executors have been many ..aLs compelled to dillribute the furplus, 
has b?en certain circurnltancf s m equity v.hich have induced a 
viole-i.t piefumption .that amouiiLS to »ividcnce that the executor 
‘was Mtendedonly a 


The fitff cafe wa . that of Fj/lerv. whcic it was firft fent 

to the inaftcr to enquire, what the furplus amounted to; and I 
have heaid, that that arofe m a gieat mealur..- from an ill opinion 
\vhich my Lord Jm-Rris had ronc< ived of rhe executors bcha- 
tiour in obtaining the will ; and it being rep^-rted to amount to 
five thoufand .pounds, he thought it was abfuid to fay, that the 
teftator would have given the executor fo finall a legacy as ten 
pounds foi his cate md pains, if he had meant at the fame time to 
give him the furplus ; buttliciewas no particular evidedce of any 
fiaud in that cafe, but only fiich general charge in the bill ; fo 
that the decree was founded wholly on that fmgle point {/)* 


(j) 1. Vtrn. 473 sc I,!'] Ab. 743 i. Eq.Abr. 245. 

(i)l'iec Ch 231 S C 1 f f, Ab 245. (0 2 Vnn 6;^ 
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From that time it was taken, that -vhcrc a legacy was giren ftl 
ail executor for his “ care and trouMc,” without any difpolition 
the fitriilus, he fhould be confidcreJ as a truflce; and that w^s 
founded upon good leafon, for fuch a legacy “ for care and pains” 
was a plain declaiation of the teflator's intention, that as to the 
rert-, the executor fhould not take it to his own ufc j for it would 
be ridiculous to fuppufe, that the tellator fliould give him a fmail 
legacy foi ha. tioubie In managing an cllate for hiuifelf (^aj. 

Afterwards the Coin t went fuithcr on t!ic like kiiulof reafoning, 
and held, that w’lurc a pait'cuiar legacy was given to the executor 
gcncially, without fa) ing “ for c.ue ami piins,” even this would 
exclude h.m fri'm the fuiplus, becaufe of rhe ahfurdityyas no doubt 
there would be, in giving him Tome and giMP.g him all; frorti 
V'hcnce theCouit raifcd an implic.ifon, that fince-ti.” tcflatorhad 
riven him a part, he never intended him the whole ; and this point 
is now cllahiilhcd, though it was at Jii il ol jested, that iheparticular 
legacy miglit be owing to a doubt of th: t.fhitor that the whole 
pcrfonal eltate might not piovc ’inore than lulficient to pay ftlJ the 
legacies, in which cafe rise executor would not take a flnilmg; 
for which reafon, the tellator might he unwiilinj t.i leave him to 
the chance of the furplu*', but wt'uld f cure foincihing to him by a 
particular leg icy, end then, in c.ife of a deliciciicy, he would abate 
only in pioport-oii. However, ilii'. point has been now long 
elrablifhed, and r. not ta be c( nt]OM.ir«.d by fucli an ^irgumeiit. 
And 1 n m» mbk.r in tlie 'afe of ftn j z'. Krcty (that is the 

tint name of me c n'e, ard not Fi-i i /r v. Kfi!"lj*ly (/-)), Lord 
ihiAC ci.i ..m.Lij faid, that he h..*! cc.nlultcd with y]/r. P'lr/ierii 
\*\\o had then I ft the J] ir, who tol l him, th.’t he d’d not trouble 
hinifeJf with taking notes of inoutrn rtfiJiitiens upon this point, 
becaufe he looked upon ii to 1> * /.s plain .iiul fv-ttled as that an eflate 
to a man in fee fhonld d»-li tiul to a m.’n and Ins liens.- Other 
salesha\e been determined in favour of the nexi of kin, upon the 
nicunillaiicts of pio.ximiiy ofblood ; ba^'thtfe dilliiidtions have 
been over-iuled in h.ttei cafls; pririieularly in the cafe of Lady 
(Aianville v. the J^U'Lrfi of ( cl, becaufe that rtafbnmg 

might produce gieat iiiic,ertainty. For if thnfdilriiiclion w.is to be 
admitted, then a thfliiiLlion would aiifc as to thole of the nearelt 
degree of kindred and thofe who a'c more remote ; and if the 
teflator’s iiit nt vv’S to d *pcnd on fuch circiimflances, it would 
beat a vci V mu eit.iin ec.nl'i-aclion. Ifowcver, ip the cafe oi Bali 
V. Sinith {(/), i OR!) ILvi'Coui. V did all 3V/ of tins reafoning in the 
cafe of,a wife, ii Iji'-ing .ift- r the rcverLl in the houlc of lord.s of 
the decree in the Dnehrfs cf lleauf'') r’l ('i-f'-, upon which he founded 
his opinion, in th.'t c.ifc, onetfmy Lcird Harcourt’s rcafons 
■dias, that the p.irt'cul m legacy given by the hufhand to the wife 
was only of wnai w.is her own bifoie, and which (he had as 


(ri) See I).\trs 1 Drv.t!-;, 1 l^cir. 
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executrix from her firft hufl)ancl. But that reaf(>n woi'l'i har'ily 
iupporc the detcrmin.ition, bccaufc whatever /he had before the 
marriage became the ahColiite property of the hulband by the 
niarriiigC} and confequc'rly wai as much a i^ift from the hufbanJ 
the wife by his will as if it had been of any othei part of his 
eftaxe. However, 1 rn[)pofe the Court might raikc ufe cf that 
point in order to diff. unce ii (ioai tli ''ff the DvJcfi tf 
Beaufortt where the Ciianceli Oit. dilhilc iv«.d :h'‘ .uguineiit of • 

proximity of blood : lo th..t ihefe dilliiichons, and the notion of Pnr’-^'ty of 
proximity ot b’ood and ah ifjte/iato :is to at cjii/irtmundifpofcd 
of, have not prevailed 1 mention thefe things to Jay them entitle 

out of the cafe ; for the grtjun 1 of my dcicrininatiun is, that this rtfduum not dif. 
legacy IS given to a wifeof ftcick m ti-iJc, iu tru/l for her feparate poiedof, where 
ufe, and undei* veryparticular circiimftances. Upon the nature of he ha^anexprefg 
this legacy, I y\M of opinion, that it comes expref'dy within the *‘^S"'y that by 
reafoning of the cafes of ij'.rfjtb v. Rogers (A), and of ^uidotherwif^ 

Granville v.DiichfJ^ oj"BcaiijO't^ both of which w’crc det'imined t\cimle him 
before that diftinction made by, F/ord IIarco'.’rt, m Ball v. frtim fuch refi* 
Swit/j (c)y was intioduced. In the nrll of chof.* cafas, the teftator 
made his wife exenitnx, and give to another all his books, except a legacy to an 
tciifuchas his wufeflioiild chufe, as plays, romances, fermons, but executor m na- 
not law-books ; and the qncdion \v'a‘', Whether this was fuch a 
legacy as would cm. kule h. r hem the furplus of tin other perfonal will not 

clrate r ^nd the C. miit heid, tn.it it woulu not, it being no devife ip.m the nfi- 
to her, but only an exception out of a jiift to another , and upon dut. 
this the cafe of Lady Granville :• Diichcls of Biatif-.rt was founded. 

T here the Duke of B.auftt the ufe of his table-plnte to 

theDiichefs for life, aiul ad.T hi.r deiih to t^'e Marquis hisgrand- 
fon, mtxAc the ix.'Utiix; and the LoRO Chan¬ 

cellor held, tiut file vva'i Qiil^ a trulFee for t'lf firplus*; but it 
appear^ by Mr. ''ek'.on’s icport, that my I/ORU Cowper 
hiiTifclf was appreheiifive that this deciee W' uld not be final ; 
ajid he admits, that tW^ aigument of the Uevile operating only in 
nature of an exception w.is theflrongeil cxctplioii, though on the 
flrength of the former autiiorities he decreed againlt the Duchefs ; 
but upon appeal, that ileeicc was reverfed in the Jioufe of lords the 
twelfth of Dectmber 1715, and the farphis given U'lthe Duchefs* 

It is very difficult to come at the particular rcafons upon ’.vhich the 
determinations by the houfe of Joids aie founded, becaufe they are 
an afTembly w'hfrcin a great miny declare no 1 talon foi their opi¬ 
nion i but I hai'c luok.'d*into ihe piintcd caO, and in the appellant's 
cafe 1 findthis*dillfTichon veiy llrongly rcbed on, that the gift of 
the plate to the Duebejs tor hie i!id not carry fuen an implication, 
that the teftatoi an ant thereby ro exclude her fiom the refidiie, 
for the legacy k. only by way of exception j and ;f he had meant 
othci wife, he vvouiu have given her th* pUte .iblolutcly, and not 
barply the ufe of it, and after her deatii to Ins giaiialon. And this 


(a) See Randal v. Bookty, 2 Vem, 
4x5. Martin -t. RtLowe, i. E.own’s 
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Nzwstxa* cafe is there put: Siippofe the Duke had devifed the plate to tht 
TqTnson J^lorquis jiherhu v/ife’s death, file would have had the ufe d’it in 
^ * ’ the mean time, and yet it cannot have excluded her lioni the 

rendiic ; and it was faid, there was the fame reafon why it {hould 
not in that cafe. The printed cafe, indeed, contains other reafons, 
winch are mentioned in AJr. Peej'e IVillioms and Vernon^s Reports^ 
on the parol evidence and hcarfay of the drawer of the will, who 
was dead ; but they w'ere not rctijardcd. Beiidcs this printed cafe, 
I have heaid fume lords, who joined in giving that judgment, 
mention this as the reafon , and 1 haveheird itmcniionedlilccwlfc 
as a reafon in this couit; and 1 tlnnlc it very folid one. 

Then TUE fH’ESTiON will be, Vv'MCfher this trufl: legacy 
comes within the reafon of the two former cah ^ .And I am of 
OPINION iL do'.s, becaufe the pencial reafon of tt'e Duchejs of 
BeaUf.ti's Cafe was, that the gift of ilu- plate to her for life was 
confillent with the teilator’s intention to give the furplus to hcf, 
by virtue^of his ma’tiiig her exccuiiix. Ile:o tlic intent of the 
tellator !» mamfell: ; he gives the particiilai le^'acy in truft ^orthe 
wife, who was his daughter, bci^aufc otiicrwiie it would have paflej 
to tne hiiioind as hi^ abfolute property; fo. though upon her death 
it would have paCld from her to the adiniinfliator <1' bunts tjon^ 
yet the hulband would have it in point ('f propeny and intercll, as 
he would be cniitletl to it afi<.r tiiC debt-^ and h g.icics were paid 
out of the ifl’cts ; which reafon docs not extend to the tejhluutn^ 
for that It docs not , but he intended, the hulbaml i'hf>iild have that 
as well as his dauglitcr, and no implicaiion can .trife upon a will 
but by a ncrcllary Lonlfiuilion. If fo, the teftator h.id no occafioii 
to make an expicfs duviie of that in truit, as he did ol the other. 

4 

It was faid, that a particular legacy given in trgft for an 
executor will ha’-e the fam-' ciFect in point ol law', and bap him of 
the refil'iuuh as much as if the legal intereft <'f the legacy Were 
given him ; and that is certainly true, becaufe it implies nothing 
which maker, my ili/I'erence between fuch a devife in trull and an 
abfolute one; but, a*-' I faid before, here was a particular reafon 
why this legjsy was f.<p4efslv given m tiuft, for the hulband could 
not have been otherwile excluded ; and it r, that the trullcc may 
cntci into p.urncrfirp with the I jh, and he is to improve the {lock 
fur the iepa’-atc ufe and b^peib* of the wife, which prevents the 
common rnplication, that the rfi hum fliould imt p.ifr. And this 
diftiiigu'dics it the c'de ot // tihs'b. Brady (r/), lafl T'erm, 
befor^ Tilt M > rtR OF THE Rult.s at JVffimwjtcr ; 'rhere the 
teftator give the lurpius of his perlonal ehat,* to his daughter for 
life, v/hoin he made executrix, and gave one moiety over to 
another pmfon ; the queltion i i*", Wlirther this gift of the furplus 
for 1 ife to the d.\’jght(.i, with i moiety over, was falHeient to 
axclude her Irom talcing the luiplus as exscutrix ? And THE 
^lAST^ R. oi- 'I III. kof.Ls hedd, ii wis furtieieiit to bar her j 
though It was urged by the Cuunfel,that the legacy, being under 

I'rt) Scf till caft at large, Bn, Cli. Rcj» 64, (55. 
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a re{lri<S^ion, might be ext<.*nfeJ to exclude the gift of the moiety 
to the ftranger. I do not knov/ upon what grounds the M as te r. 
OF THE Rolls made his decree ; but I (hould have founded mv 
opinion in that cafe upon itsbeing a particular mterCil given to hu 
for life, which implies a negative of any oth -r uitercit greater than 
for her life. But here is no fuch circumflaiice in thepr-fenc ca(c, 
there being no exprefs devife of the lefidi-.tin, e»en for life, to the 
* daughter. 

Therefore I THINK, there is no ground to make the executrix 
account for the furplus j and as to that the bill mull be difinilled. 
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• Sterling a^ahijl Pcnlington. 9'* 

Lincoln's-Inn-Iltill, 2^th February 1739. 

A UPON the death of her hii'baiul entered, and was feifed in fee 

as tenant in common of one fiurth pirt of an c(lat^, and was tt*Id md'^was 
tenant m ,hiUi t of one ot’.vi fourth part, b^ing a thud part fuft/m fee of 
of the remainin j; three-hmi ths ; and as t j tlie other inoi'’ty of the onc-fouiCiofan 
whole (jftatc, (he was feifeil as ^t/ardinn in foeu^e to her fon. I'he , wa^ tc- 
fon went abroad, and dud uiuKr '.^e ; upon which his fifter became down of 
intitlcJ ; and 'hen the mother was 'uaratn.i in Joe rre to her. 1 he ,* 

daughter married and du d under age. But before Per death a bill focjjjt to her Ton 
wUs brought by tac luitluiid an 1 ve 1 • f ir an account of the lencs ottii^ renummg 
and profits; which the mother rtt.if-d to give, or let the daughter The fon 

occupy, im.'gining the fon to V t!'en alnBvtlv? deciee, an ac • 
count was diicited, with a rt Li . alion of lineity to apply for further ,^^2^ 

directions, 'rhe plaintilt'arni his wife likewile brought r/« thd, Ji mar- 

ment .urainft the mother, and lecuvcjcd; and upon the referva- nts, and flit and 
tion 

bnii'^ahillloT an 

Tnr/QiTESTiaN was. Whether, the mother receiving the profits atcoum and an 
. and coiitinuina m pollt^lion ‘as naarduui r?jyv</y, there wasiucha 
fc'ilin of the daugiuer ot tins ellaie during r.ie coveiturc as would d-tued"; 
entitle the hufband to bo tenant by the cui t.Jj s' autr wli.th js. 

f'oR THE PLAINTIFF WCIC Cited, Cvo. Ji'l, 475 * ^85. * 

2 Co. 190. Moor, 59. 4. Cj. 373, 374. CaiUr, 176. and i;/v had fuch» 

Plowd. 536. L-Ln a. to give 

- . , hti ln'fbind a 

Mardwicke, Lord Chancello''. 1 had at firft a doubt, whether nriu Ot ttninc 
the luilband couTci be *i tenant hy the euriejy c\ but jk^wI think i)y tlic cunef; ^ 
he n> lb, both rn lo^v ami in equity. As to the p. nit, wlietlier an dvernd 

ejeilment, and a confelfionof Icafc, entry, and imder, is a fulhcicnt ‘ 1 ^ Onm pf 

enti y to make feilln 1:1 deed, and fo the hulhanJ tunavt by the cu t. ty „,piper aa 

after the wife’s death, it is not ncccflary to be dcer.iinifd '-t g miirfu «as a 
prcfcnc; but if u were, I fliould llimk it is not a lulficieiit entry to f'-din of the 
make him tenant by the curtefy. 'rhercluvc been many relolutioti<; 

Lord Ch kscvi t or faid^tliat an tjcAmcni v iJ^out corfetron of 1 -Mfc» irjii\, nrcloi’^lci, v\ould not 
iiMkr a fciijnfulfic^cntlC give the hufbAncl inch a talL.— w, C, 2. Lq Abr. 7^0 S C 7. Vincr, 141^, 
S. C 14 Vincr, 512. 
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14^ In th^ Court of ^phancery.’ 

Sterlin« with regard to the force and cffe< 5 l of an entry by ejedment; and 
againfi ^ meeting of all the Judges, ii> Holt*s time, in the third year 
I'lNi.iNGTON. Anne^ it was determined,that a confeflion of leafe, entry, 

and oullcr, or delivering an ejedbment, will be a fufficicnt* entry 
for non-payment of rent. But they faid, they fliould not have gone 
An cKOmentfo far, had it not been for the former rcfolulions to that enet^, 
andconfelTionof t(,gy it would not be a good a(fl;ujl entry to avoid a fine, 
cuuer*”wTthoutftatute of Limitntions, unlefs upon a proceeding in the fame 
Aiitlier proceed-oil cjct^fmeiit } but in another action alter the twenty 

infc, ni>t futh jn yeais it would not. 'I'lns is a Arong determination, that delivering 
adlual entry asjn cje£lment, or the rule for confeliion of leafe, entry, and ouAer, 
w ave d^a'fin"'fufficicnt to make an actual entry («), and therefore that 
orthe Aatute would not make fiich a feilin in deed ai> 'vi.'I maker the liufl>and 
Lini.tations. tenant hy the cur*cf 'y , hut he ought to have made s»n actual entry 
after the death of his wife {b) 

But upon other reafons 1 am of opinion, that thchuAiand in this 
cafe ought to be tjnurit by the curtejy. 

Upon THE FIRST POINT, that the entry of the mother as 
tenant in common or one fourth part would i>e a I'aAicicnt entry of 
the daughter during the coverture to make her iiuAiatid tenant by 
the Lurttjy \ it is true, ?s faid by Hob. 120. that a tenant in 
common n.av c ter three dirfeicm w'ays : by claiming and receiving 
the profits for hiodidr ami coMoanion, which is the moA clear 
or by claiijjing the v^hoL foi nlinlelf only, but that is not .m actual 
entry for the otlKi, but to his cxciufi. - , or he may enter 
generally, and lhail be adjuilgcd foi hiinl^ll and companion, 
becaufe all gcncial cntin s miiA be conArnedaccording to the right 
of the call. 'J lie father u-cd ; i.ii, inorher cnuicd, and was feifed 
f f one fuurth pait as tenant tn another foiiitli as tenant 

tn doivcr^ and a** to (he otber moiety ..s gimuban tn JcLuge to her 
fbn j and that was the leilin of the fon ; and Jo Jhc continued 
during the foi.’s life. It is iaid, .lotwithA: nding, ilut Aic holding 
over afur tin- death of the Ion is .an cxclulion ol the daughter, 
becaule (he lofufedto let hei ciiter, or to account loi the profits ; 
but that was not claiming lor .".erlclf, but infiAnig hei fan was 
living i which was a miAake m faiSf, he beng ilien dead. At 
common Uw, an action of account would lu-t lie by one tenant in 
co-nmon agan.l Ins coinp.imon, iin-Lls he had made h m his bailiA'; 
and fo IS Lcjkd Coke : and th.it was the occaJion i f 3. & 4. Anne^ 
c. 18. by which the law is ahc’td, ai.d an uStion given generally to 
one tenant in common againil the ether, and thc.elorc one tenant ii) 
common cannot enter iii fuch manner as to exclude his companion, 
hut by c\prcls wotdr., fsecaufe then the aiStion of account will lie 
agaiijJt jinn by that act, and then this muA be a feifin of both $ 
for an aJioii of account will not he by one tenant in common 
againit anothei, unleJj he has been in polltlhon, foi fince this aiSt 
or pari lull.''lit there mnA Lc an aclaal ouf^er ; but the mother 

(a) Ijtr ct l\'ii l:hur/I, Sir! 1897 Coudnght v C.)t( fj Dougl ^E6« 

50S5 C. *\riw!i >.C 4. Dio. Jc*^iU»nS'v. PiiiLhaid, 2 Wjif. 45, 

P,C. 353 (mu-it/. Li^c'rii^ 3. Curr. See Fiicliti-:/. Adams, 2.StM nzg, 

itdmit; 
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admits herfclf to be tenant m common with fomebody ; therefore ST*tiiir* 
k is rclb:d only up-^n this, that the polTcffion of the mother was a p 
fufEcienJ feifin of .the d.iughter during the coverture. But it *^**'*’**'®^"* 
appMring the fon died in 1727, and the daughter then an infant, 
and iJ not marry tiil four yeais after, that fhews the mother wa^ 

(eifed as tenant in common with her daughter as to a fourth party 
and as to the other moiety {he was Icifed as guardian to her 
dauglitci j for the law will adjudge jt, that I'he received the profits 
as gu.ii Jian to her daughter, and that will be the Jeifiii of the 
daughter , for Lt her be in poflelfion in any way whafloevcr, the 
law will conlidcr her as guardian to her daughter: if fo, the 
daughter mariies, and her declarations alterwaids will figni^ 
nothing ; foi if there be any feifin of the wife duringthe coverture, 
the diireilin af{crwaids will not vary the cafe, if Ihe was ever 
actually feifed } for notwithffanding fhe is dilleifed afterwards, the 
hufband will be tenant by iht curtejy\ becaufe the feilin of the wife 
duiing the coverture is what gave him the title, 'I'husit isatlaw, 
and in this court it is ibojiger.^ 'J'he huband and wife bring a 
bill againff the mother, and there is a deciec to account for the 
profits acciucd duiing the wife’s life, with a reflrvation for further 
direifibns^ which piovcs that the wife was f^ifcd } for if fhe had 
pot been by law Icifcd, they could be entitled to no account. 

And upon this reiervation 1 am bound to proceed upon the fame 
principles as that decree ; and if 1 am to adjudge the (hare of the 
profits of the land acciued, due in the lifc-timc of the wife, tq 
belong to the hufband, it would be an abfurdlty if I did notiikcwife 
adjudge the fame land itielf to belong to the hufband, and that he 
ihould be tenant by the curtefy aftcr'the wife’s death \ for it would 
be contiadiLiling tli^* decree in terms. 

THERtFORE I THiNK| the hufband is tenant by the curtefyy 


Gower agaiiift Grofvenor and Piggot (a). Cafe 92. 

Tt inity Tr/7«, 13. ^ 14. Geo. 2. In Chancery, 


S IR THOMAS GROSVENOR gave by will to his niece, the <*Wife8 M 
plaintiff, fcveral legacies, who brinp this bill to have them 
fecured } and 5 ;r Thomas not having left fufficipnt aflets exclu- 

lively, ^ to tiuners to 

* ^ prrfcrve con'n- 

Rcnt rcmsiridcrs ;• rrmj'rcler foi hi> fiift andoihcrfonsln tall, with power to make jointure ; 
bn Jaid biotlttji d no lor, ct if h lad a. djucbjf^ dud ijfue rraU, then UD C and Ins firft and tfher 

fons in like manntr , .ind willed, that Lib is’e. Jboud go to ththtMintdc of tkt ptnilj 

(uictjjivniy, as Lis t Call fait is ft tLJ, as n.ich.s ft ty (Ck!d fy B. ditd, having no fon, aJ the 

liniitar uJi to ( 7 . ht Id to be j;ooil b) wny of cxccnlory dc\ifc -S. C. Bar. C. R. 54 S. C.^. 

Abr. 327. a- iSo. 3 Atk. 288. 3. Rep. 143. 


(fi) Tb'n cafe wao taken fiom the (i) Sec the cafe of Hodfcllv. Buflcllp 
^4nufcupt ot Mu. biiuKT. anic; 2^6. 
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In the Court of €banccry. 

The question was. Whether certain jewels and plate, &c# 
which 5 ir Thomas was entitled to under the will of Sir Richard 
Grofoenor ftiould be taken to be part of his perfonal eftate ? > 

Hardwicke, Lord Chanccllop. Limitations of pcrfonal eftates* 
whereby they aic todefeend in the fame manner as real ones, are 
very common, and arc with great rcaloii allowed when they are not 
contrary to law ; but difpofitions of this nature, as well as others, 
muft be fubjeit to the rules of law, and if inconfillent with them 
cannot be valid. 1 (hall conlider the olau/c in the will of Sir 
Richmil Grofvenor upon which thisqucflion arifes in two lights : 
the one, as it relates to the precedent limitations of the real eltate ; 
the other, as a directory claule to the cxecutorc. Sir Richard having 
an intention to fettle his real cH.ite, and to limit par( of his perfonal 
eflato together with it, as far as the law vvould perrfiit, makes his 
will, and devifes his real elfate to Sir Thon.as Grofvtmr his 
biother for life ; remainder to Rolctt Pigjot and his heirs, to 
fupport contingent remainders ; and after his faid brother’s 
dcccafe, for his ili it: and otlier foris in tail, with liberty to make a 
jointure ; “ and if his faid hrotlKi has no Ton, or if he has, and fuch 
‘‘ fon dies without ifl’uc male, tlicn to 5 jr Robert Grofvenor and 
** hisfirft and other fons in the fame manner. Item, his will was, 
“ that his plate, jewels, library of books, and furniture of his 
manfion-honfe, at, &c. and allb of his dwclling-hoiifc at IVeJi- 
** minjhr^ fliould go to tb,e hciis male of the family fucccflivcly, 
as his real eftate is fettled, as much as they can by law.” 


This laft claufe muft beconfidercd as including every part of the 
limiution of tlic real eftate, except that to trullees ; and the fame 
coiiftruilion muft be made as would have bccy if ilhad been in fo 
many \frords, “ My will is, that iny plate, &c. fliall go to 
“ Sir Thomas for life, and tlicn to his firft and oihei fons in tail 
“ male} remainder to and then to Ins iirft and 

“ other funs in tail male.” • 


It is urged, that although Sir Thomas never had a fon,yet the limi¬ 
tation of the pci fonal eftatc to Sir Robert is void,for the not happen¬ 
ing of the contingency will not alter the cafe ; and the rtmainder of 
a pcrfonal tiling after luch a limitation of it as would makeaneftate- 
tail in the cafe of a leal eftatc, is void. Since A fanning's Cafe (a) 
and Lampet's C(ife{b)^ the Courts have carried executory devifes 
much further, and have held them good even after a contingent 
eftatc tail that never vefted. And 1 cadnot Imt think there is a 
great dtfterencc in the rcalbn of the thing between arj executory 
devife after an eftate-taii contingent and a veiled eftate-tail lii 
the latter cafe, no event that happens can make it good, as a devile 
tojf. in tail, remainder over, for there is no contingency, but the 
limitation ovei is upon fadts that are certain. In the former cafe, 
the limitation over depends upon the happening of the contingency ^ 




r. 




as 


(i) lo Co, 46. 



In the C^urt of Chancery. giffifr* 

as where there is a dcvife to for lifo, remainder to yf ’s firft fon Cowa* 
jn tail; in which cafe, before the Ifatunr of lo. 11. //<(//. 3. c. 14. ^ 

a pofthiamous fon of*^ couM not have taken. So if a tenant in fee 
devife'to A. and his heirs ; nd if he die wirhout ifTiic in the life of * 

B. then to B. and his heirs ; if A. dies wilhoiit ifluc in the life of 
B, the remainder is good ; if not, it is void. The happening or 
• not happening of the ctintingcncics in theft* cafes makes the 
limitations good or bad *, and great violence would be done to the 
intention of the teftator if it fhould bcotherwifc. 'I'hc woids upoq 
which the prefent queftion depends take in two contingencies ; the 
one is, “ if Sir Thomas has no Ion;” the other, “if Sir ‘Ihornas\\:\.% 

“a (bn, and flich fon dies without ili'ue male.” And the woids taking 
■■ in thefe two contingencies, the determination, as 1 have before 
faid, muft be the fame as if they had been cxprcilcd, for what is 
nccell'arily implied IS as exprofled, and then the Hill limitation 
over will uniloubtedly be good. So is the cafe of LochngUn v, 

Kiine fa), where there wa'i adevife to A. fwr life ; and in cafe he 
has any lUtic male, then to fneh id'ue male ami his hens for ever ; 
and if he die without illue male, then to B. and his hens lor ever j 
and this is but making tlic devife good by an event cleaily withiu 
jhc intent of the tcltator. 

The old cafes go a great way in denying this doiEfrIne; and it is 
true my Lord I'aluot thought otherwife in a c..le that came 
before him (/>}. cafes of ilaikhous a/, fTells (c) and Burgefs 

Vt hurg>fs [d) are the twooldcll. 'J'hc liifl was, A limitation of a 
term to a man lor life ^ refnamdL-r to his lii if and other ions in tail; 
and for default ol lucli iffue, rcmaindei over: the cthei was, A term 
limited in juft the^’amc manner ; and the remainders were held 
void, though there was a default of iflUe. Lord NoTTWgham 
gives the fame rcafons lor both thele rclolutions in different words 4 
The firft, he fays, looks like a peipctui ty, and the fecond has the 
piofpedi: of a pcrpetuitv j which 1 muft lay, as Lord Vaughan 
does ilia particiihr calc, I think is a very Ipoiigy icafon, and fuch 
a one as I can by no means come intoj for is it enough to fetaflde 
a difpofition, that it Idoks like n pcipctuity, though it is not really 
one ? Lord Nottingham did net confidcr the double contin¬ 
gency neccflarily employed j foi in both cafes, though the limita¬ 
tion ovei upon contingency would have been void, yet upon the 
other it was good. Lord Cowprr, upon the demurrer in the • 
cafe of Htgghis v. Dszvjer (r), gave his opinion, that, the contin¬ 
gency nothap/ieiiii*g, the devilc over w'as good ; but this is not to 
be taken as a jutliciil dilcrmination. The cafe of Vltcbel v, 
f'aehclff) is very mateiial m llic prefent queftion. It was % 


{a) Salk 224 

\b) If tli.s not the CAfe 

pf date •u M.iy 1734 

(r) I. £q Abi 1S4. 7 Ld. Ray. 

*439 ^ Med 261 

JO Mod. 186, loit 4^0. (Jilb. Kcji. 

civ 20 * 


(d) I. Mod. 114. Polltxf. 40^ 
U K. 91 1 Chnn Cifs, 229. 

{I'l Sj" 15O 2. Vein. tco. i l*ter, 
\Vn". i;8. 

(J) I Fq Ah 361. 2 Chan. Kep, 

11; I. 1. Ci. 111. 139. 
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In the Court of i^hanccry, 

devife of the ufe of (evcral paintings) books, &c. to te(lator*s 
Wife for life \ and my will is, “ that if ftie be with child of a fon, 
** that then after her deccafc the fame paintings, 5 iC. fhall be left 
“ and come to the fame fon ; but if my wife be not with child of 
“ a fon, or if the fame fon fhall die without iflue male of his body, 
** then my will i*-, that all my faiJ paintings, &c. after the deceafe 
“ of my (ml wife and death of fuch fon as my wife is now with 
« child of, fhall come and remain to the ufc of 77'5 ;;wj Vachell j’* 
and upon advice with the Judges, and being afllflcd by two of 
them, THF Lord KEhrFR, with the Judges, were of opinion, 
that the dcvifc to Thomas r.uhell was good in law, the contingencies 
upon which it was made never h?pi>ening. I’hc not Ivippening of 
the contingency is lilccwifc given as the only’-rafon tor the deter¬ 
mination 111 If'ood Smindns (a) and the DuJ, of Norfolk*s 
Cafe (b) ; which refolutions iliungly fupport the extrajudicial 
opinion, if you will, of my Lord Cowpfr. I do not think the 
words, “ and if neither of them leave lil'uc, &c.” were much relied 
on in the cafe of Suherton Sabei to/i (r J, though I cannot 
certainly fay fo ; for the Judge'-, upon aiefeience to them, do not 
ccitify tneir reafons, and I h.ive not had .ui opportunity to enquire 
into them. In l.ic cafe of Forth v. Chapman [d), indeed, thefe 
W’ords were much relied on, but there was no limitation to the 
heirs ma’c. I have mentioned the general rcafon which weighsi 
with me ; but there is no occafion at prefent for me to determine 
this fo litigated a point, for there aie other words in this will that 
exempt me fioni that ncceflity, vt'z. “ as much as by law they 
“ can f by winch v.ords the telKitor has cleaicd himlelf of all 
fufpicionof having deilgncd a perpcluit'’, the tiua eonllrui^ion of 
which IS as far as by the comrnoii law of tins k’'ig(loiii and the rules 
of this Court they can. Now he might have limited this pcrfonalty 
to Str Thomas Utx life, then t(^ his fuff fon in tail, and if he. has no 
fuch, remainder over, 01 until fuch fon coinc of age, and then to 
him and his heiis, and if lie die befoic hq come of age remainder 
over, which the common couife of conveyancing proves ; and fo 
jjro the cafes of Taylor P>,ilda'. (t ) and dlafenbnigh v. ^IJh (/*)• 

Secondly, *^1 Ins gcncinl claufe in the will of Six Richard 
Grojverior is to be confideuJ as dneifory ; foi hcie is no exprefs 
gift, but a general declaratu n only. Indeed, if he had laid, “ my 
“will is, that fuch aonefliaU have my pictures, ^kc.” thi* had been 
an abfolute dcvife ; but thefe things vetted in the "executors ; and 
1 think, the legal piopeity muft oc conflrued /^o be in them ; fo 
that Sir Thomas Gxojvenox had only the ufc of them. Such claufet 
as thefe areofteii infeitcd in marriage-articles, and are common in 
wills where the teflator had leafehold cilates to difpofc of. And I 

(a) Follixf 35 I, Ciun. Cafes, 131. (</) 2. Eq Abi. 292. 359. i. P«r. 

(fiAH Fip 239- Wins 663. lilig 3*7. 

(Ay I Fo Air 192. 3. Chan Cafes, (,) 2 MpJ zu/^. 

I’oO.aI 223. Ij] I. Win Z35, 

(f) Aurally Rcji. 413 . v af s T, T. 

245. 2. £<{. Abi. ,49. 

thiuk 
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think the moft rcafonable coAftruftion, and that which always ought 
to be put upon them, is that which I have made in the prefent 
cafe,- viz. that they are diredtory and executory. In Serjeant p,o«ot* 

Majnar^s Cafe (a), truftccs were inferted, though there were 
none in the will; but that defed is fupplied here by the words 
as far as by law they can.” 

Therefore 1 declare, that the plate, &c. limited by will of 
Sir Richard to Sir Thomas for life, then to his fiifl and uthcr Tons 
in tail, remainder to Si^ Robert^ was not part of the pcjfmal cilate 
of Sir Thomas^ and that Sir Robeit is intiiled to the fame. 

• («) s. Tjccm. I. 


■ 

flarvey IVxrxty (a). Cafe 93. 

Chancery^ Michaehnas Tn-"^, 13. Gee. 2. I739t 

H ARDWICKIC, Lord Chancellor. Edward Harvey^ the father If a power, In 
of the defendant, was h-ifcd of fcver.il lands for life under a vviiiciitlii.iineii- 
marriage-fettloment with his .^tft wife; remaiirh'i to the defendant thepar- 
Adichael Harvey in tail iTialo. 'i'!;Lfe two beiivr thus feifed, m 1715 cvirf!nt^lTexc- 
conveyed thofe land'-, upon the marnagcofyI//i/),7, / IIircey^ to the cutic) deitflivc- 
ufe of Edwaid Iluiv^y for hi^ l.fc ; .is to part ot his lands to his ly as to pair, and 
wjfcforher jointure,rem iiiidei to the lint and otlicf fon. in tail inale, **t»^r\var.{i cxe- 
rernainder over. No recovery w.ts liili'ercd; lo that die ufes did not 
properly arile at common law. In tins deed ol Icttleinc-nt is rclervcd of ti,t mtereft, a 
a power or provifo.by wlneh it is agi^eJ, tnatif hl.vvey^ couit of equity 

the prefent wife of Edward^ thoulu die in thelile-fmc af Editund^ favour 

and he fhould marry ^lutlie'- wife, rii tt E d mi'-Ju little Ipmuch “ pwrehafor 
of the lands on her as fhonld am..j;ii u> l.\ hundreil pounds a-year * 

for her life, by w’ay of jt'.nitiiie. i nat tiari.y is to be rtjta the firrt 
confidcred as a piii‘ch.Hfer tor a \ duahle conlideration, bec.julc, appointment, 

. being tenant for life of the v,hole, he paited with part ol ilic cllate 
to’the fon in conridcr.ation of that agicement; which h'^^cient 
to make good the tcttlemenr. Edward Hat vey\ liitl v/ife died ^ 
before him, and he altci vvards married with the piamtitr Ma,y^-^-^ Atk. 
Harvey^ then Alary Carteret^on w’hom a fcLtlcincnr ve.is madem ^ 

1715, by which all the lands compnfed m tins powei , which w’ere ',oj, 

Valued at nine hundred pounds a-yeai, weie conveyed to truftces, s c 2. Eq Ab. 

and to their heirs, during the life of the f. id J/ ?il.r-vey^ then 

Carteretf upon rrufl to raife out of the rents ?nd pi cl'p. one hundred 

pounds a-year for Afary for pin-money as long as they both,/houId 

Jive, and after the death of A'r/u.’iv’if Haiveylo raile and p.iyher two 

kundied poundN a-year for her life as her Join.ure, and to permit 

the remainder-man to rccei^fc the icfidiie. Afterwaids Edward 

Harrey mak.es a further i'cttlemcrt of the laid lands to the f.inie 

trulkc", and under the fame trufts,to pay her three hundtcd pounds 

a-ycar more as an additional jointuic. Some tune .iftei wards, in 

(ir) This cafe v/as uanfcrlbed frem the cianafcupt 0; Ma. Short. MSS. 
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In th^ Court of jfhancerj^. 

173I1 another deed of fettlement wasexecuted by Edward Harvef 
to the fame tru flees of the fameUndS) upon truft to raife and pay 
to the faid Mary Harvey his wife fix hundred pounds a-year for her 
life ; which faid fix hundrt d pounds was to be paid rn lieti and 
fatisfaiflion of all former jointures and fettlemciitS) except the one 
bundled pounds pin-money, which was Hill to be paid her during 
their joint lives. Soon after this lafl fettlement, Edward Harvey 
died, living Alary his wife, who brought her bill here againfl the ‘ 
truflces and the heir at law, Michael Harvey^ to have this fettlc- 
ment put in execution, and the annuily of fix hundred pounds 
a-year paid her. 

Upen thefe fettlcmc.^fs two QursTtoN’s will arife ; 

FIRST, What IS the conflruclion ol this pow-r ? 

Sfcondly, The feveral adls that have been done by Edward 
Jlaivty to'.vards the execution of it. 

It is a power given to Edwaid Harvc] to ch'^rge fo much of 
thof. lands, by way of h tilement on any aficr-taki n wife, as would 
be fufh'. r nt to laife fix hundred pounds .1-year; but the cflatewas 
not to b. Lwmj't fro'ii taxi*, &c. and to be conveyed only for the 
life of fuch \\ lit i whereas here t!’.e vvaole lands arc conveyed to 
truflces fia ever, and aclcai annuity of iixliuiulrud pounds fettled 
on the Wile. 

Then to the fevcral aiSls of E>hva} d Ilarv -y, here is firfl a 
fettlement for valuible c infideratioii? before niariiagi*; another 
after n'.arrn'y, wine!', is vol intaiy ; an<l a thud, which drowns the 
Cither two, and .isf.ii me u liole ii\ nuadicd pounds a-ycar byway 
of annuity. Xow ii[-oi' this tafe thus flaicil, and upon conlidering 
the power, it appeals, that tiu* execution of it by the fettlement 
r ade in 172^, pieccilent to their.aruage of Edivard Ilaivcy with 
his fecund wife, ts void, both 111 law and equity. 

In la’.v, Ivc life tlK power given In Edward Ilatvcy is fo fettle 
fo tr.iicii o. ly ( i'tile luids llull not exceed the yearly value of 
fix hu,id,..'*l y uiul-., wiicri'.'S hi: has leit'ed the whole lands. By 
the pov\ . 1 he k...'. t'. Icifh'' it to hei for hei lite,&c. whereas he has 
Lojivc). il it to tinifecs for evtr ; which is alio bad, th.e power not 
b'.tng purfii 'I. 1 ben he was only to fettle fo much of the lands ■ 

aslhalliiot «.:.ete.'l the yearly value of fix hundred pounds, but not 
to be exempt tro.n taxes a id other incident charges, whereas he 
has chargeij them with a clear annuity of^fix hundted pounds; 
which IS alio void in b.^. 

In equity it is alfo void, bccanfe nc'ithcr party can have that 
which v/as ll’pul.ncdfo/tluiii; but nut fo void as that the wife fhall 
have no piiwnt.n made for her. 

Edward could not charge the lands with any annuityr * 

at all, bccaide the re.n.iiniicr-man w..s iif'.t intended to be afFe£led 
witli thcchaige ; for he couul not cell what proltts the lands would 

produce. 




In the Cjiurt of Clunceryi 

produce. A fettlement made to truftces and their heirs in truft to Ha*v«t 
raife an annuity for the wife’s life is not a complete jointure, for a 
jointure muft be to the wife herfclf. a»v»t, 

I would conllder upon this power what the wife is to have. 

The remainder-man was to have the eftate over and above the 
jointure taken out of it, whereas the wife by the fettlement has a 
clear annuity of three hundred pouiiJo a-year, clurj^tJ upon the 
whole of the ertarc. This I*! a v»My iliflv.ient iiitereft Miari what he 
had Itipul.ftcd for in the rnairiage-ljttlemtnt of his father, confider- 
ing the jointiefs coulil not iFipulate to have this three hundred 
pounds a-year ; for Michud Uarvey wa, n(;t obli;^»*d to fubmit 
cither in laty or equity, 'rhe iitiiioll tlie Coiiit wu.ilJ do would 
be to make the fix hundred pounds a-ycartoltaiu! as a f curily for 
the three hundred pounds a-year. So that it appears, heiti:er of the 
pat ties can have what w.is ftipulatcd for them. 

It has been admitted,and very lightly for the defcni’ant, that this wiiKoj*- 
Court does relieve againll dcfiy^tive executions of powers, and Pb‘lefcaive 
aid them on bchrdf of pureliafors, creditors, wives, and younger 
children fur wives and children in (ome d. giecare conlldeied oj urciufors, 
in equity as creditors bf nature j but the wife m thefe cafes muft crtdaoiJi,wives, 
be othcrwifo unprovided for ; and here, if ivLuy Hrn vey cannot ‘*"‘1 younger 
have the benefit of the iirlt lettlcment, according to the mar.uge ‘‘■’‘1'^''’“- 
agreement, then file .s to ’.c conlidcrcd as a wife unprovided for, 
and will*be entitled to the 'jenefit of the latter fettlement. I will 
fuppofe that no fettlement rtali had been made upon the plaiiuilF 
before her marriage, but after her jiiariiagc a voluntary one, and 
without any confidcration, and E.hvarti llmvcy had made an exe¬ 
cution of this povvo* of the lands of fr: hundred pounds to his wife 
defedlively, and flic had co.ne here aftei Iws death to have that aided; 
the Court would have done it to tlie whole extent of the J.ind, 
otherwife (he would be entirely unprovided for ; and where that 
is the cafe, the Court f^ever ccnfitlcrs v/heiher there is any fort of 
excefs 111 the quantity at the time of the execution of the power; 
for if tfieic is a power voluntaiily cx'ccuted for the v'lfe, flic fhall 
have the benefit of it, iiiilejls there aic fufpei.‘ted citciitnflanccs that 
equity can lay hold of; as any fraud, undue influence, or impofition 
on the hufbaiid, none of which appear, or are furmifed, in the 
prcfciit cafe. There are many cales of this kind, lii that of 
Smith V. jHhtoi\ (b)^ there was a provifion merely voluntary, and a* 
defeflive execution of the power ; and they came here to have it 
fupplied, and tfic Cburt did it. The cafe of Collet v, T^ollet fc)f 
at THE Rolls, lOth Auguji 1728, was of the fame fort, except 

(fl) See Watts t- Rullas, 1. Peer. Wms, Govin, 3. Brown C. C. 170. Chapman 
60. Coodwyn i* Goodwyn, i Vtzcy, »v, 3 Brown C C 170 

Byas V. Byas, z. Vfzjy, 164, {1 i. CL in. Cafcb^ 264. Eq. Abr. 

Kettle •u Townliiid, I. Salic. 187 34; 

Hnwkms V. Leigh, i. Atk. 3'57. Cook (f) i. Eq. Alt. 603. a. Peer. Wms. 

♦, Ainhani, 3 I’ccr. Wins. 283 Sin.th 48;. 

«r, Bakari x. Atk. 386. Marilon v, 

onfv 
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In th.c Court of thanccrfi 

only that it was in the cafe of a will. There Gterge *r»Utt rh€ 
^ther gave the eftate to truftees to the ufe of his (bn for life; 
remainder to truftees to fupport contingent remainders; remaindei:;, 
to firft and other Tons in tail ; with remainder over ; and he'gave 
a power to his foiii by any deed or writing under his hand and (cal, 
to limit and appoint any part of the edatc for a clear jointure to 
any wife he (hould marry : after the death of the father} the (bn 
furvived, but was an infant, and he intermarried with the plaintiff^ 
and then made his will I'lgncd and (baled by himfelf, reciting the 
po'cr, and gave to the plaintiff', as a provifion and jointure, the 
eftate in qweftion, in fatisfadhon of her dower; and then died, leav- 
ing the dctcnclantan infant, the ;vidow brought her bill to have the 
benefit of this provifion : upon which theri* were tv.o queftions : 
Whether the executicn of the power was gooJ .n hw ? and if not. 
Whether it ought not to be made good in equity againff the 
reinainJer-man ? The Mas i tr of the Rolls was of opinion, 
that It was not a good execution of the power at law, becaufe it 
Vf’as to be executed by deed, whereas this was by will : and upon 
the fccond point, bethought ir ought to be fup|>lied, though this 
was by will, and rneiely voluntary : tile caufe ftood over to have 
the will fully piovcl; and when it came on again, he was of this 
opinion: i he Ai rouNLY-GcNF'tAL, when he cited this cafe, 
(aid, that the M as i Lie of the Rolls thought the word 
to be a peculiar one, and laid it down as a maxiio in cquit), that ;all 
(Icfeclive executions of powers fhould be fupplieJ .n favoUr of a wife 
and younger chilJien , anti made a deciee in favour o( the wife 
The cafe of Carterv (jarter{b)y at 'i hl R(^lls, 'June 2 C, 1730, 
was of a provifion tor younger clulilicii, where the power was 
dcfeiSkivcly executed in law, without any confideiation of marriage, 
and merely voluntary ; and lIktc was a decree to aid. I'hc calc 
was thus : T. Carter ticvifcd eight tlioufand pounds in truft to be 
laid out in land to he fettled upon Ins nephew George Carter for 
life ; remainder to ins firft and other fois in tail ; remainder to 
truftces for fir.cen yeais, without inipc ichment of wafte, in trlifl 
to raife poitions for daughte.s, to be paid at (uch time and manner 
iis he (hould appoint mwntnig to be attjt.U by two witnejjes \ 
iiiid there were fevcral other Innitalions o’Tr to IPilltam Carter^ 
and bis firft and otlier fons ; raid power was allb g’vcn to George 
Carter to make a jor tine to his wife. In J703, IVilliom Caiter^ 
tne next rcmainder-nian after failure of ifl'ue male of George Cartery 
brought his bill Georoe CarUr to have tbe eight thoufand 

pounds laid out. George Carter iiififted upon the'power he had of 
Tailing portions to the daughters by his own appointment, and 
making a jointure to a wife; .md fays by his anfwery “I do 
** appoint all the rents and profits of the lands to be purchafed 
** With the eight thoufand pouiuls for fifmen years (hall be colleiSted 
** and applied furraifing poi lions foi iny daughter; but in cafe of 
** more, th^n to be equally divided between them.’* And the decree 

(^) Calcs Temp. Talb. 271. a. £q. Abr. 30. 

was 


(«} See S. C. Forre(lcr< Rep 272. 



In the Ciuit of Chajicety, 

was made for laying out the money; but before a purcbafe was made 
George Carter died, without any other appointment of the power. 
WillfatA Carter brought his bill to have the benefit of the decree, 
for the eight thoufand pounds to be laid out in lands, to have it 
himfelf, bccaiife it was limited over to him in tail. It was brought 
againf^ the daughteis and widow of George Carter^ and they by 
their anfwjer infificd upon the benefit of the power, and the widow 
infilled upon the articles made in confideiacion of marriage, and 
the agreement before ; and by virtue of them, it was cove¬ 
nanted to fettle the ellale to be purchafed to himfelf for life, 

’ remainder to her for life. The daughter infilled, that (he was 
intitled to the term of fifteen years by viitueof the appointment 

/ by the fathef in his anfvvci under this agreement; but if that 
wis no appoiHtmcnt, then flie infilled to have it by the will. 
The Masti:r of tiil Rolls decreed, that the articles were to 
beconfidered as a gO(«l exLCution of the power of appointment of 
thejointure. The agreement before marriage did not appear but 
by recital. The next qucllion qjas, concerning the fifteen years 
term, Whether that was to be for the benefit of the daughter ? 
And the firft qucllion was, that fuppoling there was no execution 
of the power, yet there Ihould be one lor the benefit of the daughter. 
And fccondly, Whether what was mentioned in the anfwcr 
was a good execution of the power. His Honour thought, that 
the anfwcr was no execution of the power; that the fifteen years 
term Ihould be confideicd a&foi the benefit of the daughter; and 
was of opinion, that it was not a good execution, but ought to be 
confidcred as a defeilive one ni equity, and therefore proper for the 
Court to relieve ; and decreed accordingly ; and that as to the 
articles for the cxcr^tioii of the power, they w'eie to be confi- 
dered as articles in puiliuiice of an agreement before marrtage in 
writing. Upon thefe aurhonties, and many others that might be 
cited, there can be no doubt but that a tenant for life with power to 

• make a jointure, if ht^-xecutc it alter marriage, and without a 
valuable coiifidcration, for a wife not other wile piovided for, that 
the defedtive execution of the power lhall be aid^d in equity, and 
fupplied. If fo, the wife heie mull be entitled to her jointure 
contradlcd for before marriage, or to the provifioii made 
after marriage. 1 think. Airs. Alary Harvey cannot have the 
provifion made for her before mariiage, becaufc that is contrary to 
the power, both jn point of ciicuiTiltaiice and fuhllance; for inllead 

• of allotting her fix hundred pounds a-ycar fubjetl to charges and 
diat chftrge is of a clear annuity of three hundred 


reparati 

pounds. 
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If I was to decree her fomething contrary to the contradl upon the 
refervation of the power by the lathci and the fon, or contrary to the 
flipulation of the wife, in neither of theic elites ftiould I be .ultified j 
and if I ihould decree the fix hundred pounds a-ycar to be a charge 
upon the land out of which the lix iiundred pounds a-ycar is given, 
1 ihould decree fomething different from the po.yer, and from 
VoL, IX. what 



Ih the 'Coiiri of c5KTncer3%’ 

Haiv<y what is contraTrecl for. If this execution of the power is void in 
agawjl Is a wife unprovided h>r , and then the queftion is, Whe- 

Ha»v*y. ou ,ht not to havo the bjnefit of the fcttlement nude for 

her upon her m.iriia«c ? And I think Ihe is clearly within the 
authority of both the cafes I have cited, and within the rule laid 
down hcie for a wife unpiovided for. 

'I'hc prefent qiieflionclifTers fiom all the other cafes cited, and I 
do not know of any under thefe circumflances The pi nntifK relies 
upon the fupplving a defcclivv; execution of a power, where it was 
executed for a valuable confiJeration, but if voluntary, that it 
fhoiilJ not be aided : and this genera! rule here is laid down in 
Icvcral cafes. 'I'he determination of Montague {a) 

\.as upon a diffi-rent leafin ; for there the Couit r;licd upon the 
cafe of 5/> ^fohn //w//'V s.’. Lord Faiilkmr [h), and that was a 
defective cx/cuiir.n of a power by tenant for life for a mere 
voluntary co.'.h.ietation. 'Fbe cafe of 0>ly v. Lady Mohiin {c) 
was an unccitain execution of a power, and iinpoflible to be 
icduced toccitunty, theie were nocreditiMs, puichafors,younger 
^.hildreii, or wife uiipiovidecl for, and it is not faid, where a v/ife 
is in itiine dtvircc provided for, that a defective execution of a 
power lh..ll not be aided ; but the cafes import, that the prefent 
plaiiUift' cannot have the benefit of the firfl fettlcinent, and if fo 
tlu* wilo IS uiif^i''vid*'d for bv^ «iny contiacf, and theieforc tvithiti 
fiK* lule ol Inpplvi'ig deleflwe executions for the benefit of wife 
aiid child: cn by wilh There bavc been many calcs where dcfcAive 
executions rt powers have been fupplied, where the wife or 
c’.iildit.i have had othc-- provifions belides what was given them by 
fuch execution , :.s where there is a copyh'ld devifed for the 
benefit of vouugf r children who have had provifions by marriage- 
fetilcincnt, thc'Couit will make good that defeiitive devife vvheie 
the hen at law has had a reafonable provifion j lb that it is no 
objeaion, that the wife is in part piovidi/fl for. In the cafe of 
/; etk V. F.owi '»/)> plaintift was a creditor of Sir A. fon and 
heir of Sir Chat rr, and brought his bill to have a latisfaflion out 
of the leal and pi ifoiial cUaie of the defendants. 'I'he daughters of 
Sir claries ii.llOid, as to fome copyhold lands, that they were 
dcvifed to Sir^A. to his mother foi life, and then to them ; but 
' that there had been no furrender. 'I'his being a provifion lor 

younger child!cn. It was faid the furrender Ihould not be fupplied, 
foi the dau'jhicr-. hul othei p ovifions, m prejudice of creditors. 
lJut the-Court was of opinion, that the defedtive furrender ought 
to be lupp’.icd i but Ueciocd the mortgagee his mortgage. There 
have been otiicr tales of this kind. 'I'here is one rcafon in the 
principal cafe that warrants me to do as I have done,and convinces 
me, that if I ll.i u!J decree in any other manner 1 fhould make fuch 
a one as would not be leafonable, and that is this, that if the wife 
h ul claimed the whole fix hundred pounds a-ycar, without any 

/ , g Cio. I’ C a"?. a.Frtem. 291. PiCC.Ch.a 57 . 3 . CIV' 

. jj ' K«| . 102, 

2. Vein. 531. Eq Abr. 340 l*^) 


confiJeration 



tn the C^oiirt of Chancery. 

Confideratioh or marriage provifion, but folely by a defe£live 
eitecution of the power, it cannot be doubted but that the Court 
would have fupplicd it ; and to fa)', becaufc flic claimed by a 
valuable confideration in part, that (he (hf'uld not be entitled, 
wherea*; if (lie claimed without any coniideration the whole (he 
would be entitled, this to me is (Irange, and hardly reafonable. 
Therefore I think, under thefe cirruniilances, the cafe is (frong to 
fupply the defective execution of this power. If there had appeared 
any kind of impofition or ill pr.‘(‘^tii:e by the wife, or any advantage 
taken of her hufband, that would have been proper for the conii- 
dcraiion of the Cour'’, and might luve had great weight to prevent 
the aiding *pf the excmtion of the power ; but there is nothing of 
that kind in the prefent cafe. A’^/thacl Ha' ^'ey the (on’s c(late 
is ch.irgcd nb fuither than what might be done j for by the 
marriage of Euivut.l the t.ithei himfelf, there was the like power 
to him to make a jointure upon the marriage of his fon ; and it 
brings it Within the origin il intent and agi tement, tlvit this fix. 
hundred pounds a-year ought to be ad-nitteii by him as a rcafon.ible 
provifion. Lord Covent.Cafe ^a) was much relied on as to the 
coiifidciation of the articles bt(ore marriage being valuable. But 
I do not know the Com t ever carried into execution thefc aiticles ; 
for the difficulty here was, that there was no execution (f the 
power, not becaufe it was contracted for the feiilcnu-nt of the lands 
within the power, but the Court thought it was fiich a hen upon 
the lands as they could decree the exetutimi of the povver. 

I would (Suifuler whaf is the operation of th - declaratory rlaufe 
in the lad feitleiiient , <md 1 think this deed has introduced the 
incorreefc cxecutionof tlie power. It rentes whdth..d been before 
done, and declares, that this lafb deed was n ade to fecufc to the 
wife, after the dcceafe of the hiifband, a jointure not exceeding 
fix huiivlred pounds a-y>.ar, according to the power givui t>> t!ie 
hulbrfiiJ. The parlii^i were willing to w.uv. all the proceedings 
before, and the intent was, that the wife ihc.uld hate tins annuity. 
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And I am of opinion that flic ought; and theicfoie do decree> 
that the plaintifi is entitled to the jointure of fix hundred pounds 
a yc.ir out of the efiatr, according to ihe pow’.;r by the fettleinent ; 
and that fo much of the lands and piennies comprifed iii the 
fcttlement of 1715 be allotted and let out accordingly. 

Tliis decree was .ifterv.ards affirmed, on a lehearing of the c.'ufe 
ftC Ltmoln s^Inn-Mully in the V^acation of L natty Lerai 1739 


(9) Corny. Re^*. 312. x. Eq Abr. 3.18. ^ iMwJ. 12 C.lb. K<.p .60. 

xo. Mod. 436. 
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Cafe 94. 


Salt agahtfl Chambers (a). 
Trinity Term^ 13. Csf 14. Geo. 2. 


If ui eftate is T^^ILUAM CHAMBERS being poflelTcd of a condderable 
b^'tli* r cllatc, after having given, by the firft part of his will, a 

iMipbilJitn to b'^ndfome fortune for every one of his childteii, and declared that 
be paid 'iic.n nt he had nn equal affldtion for them all, and thatiii-i intention was to 
twenty-one, mil innkc their fortunes as equal as pollible, deviled the refidue of his 


the father Ins ro ^ (Kite, which was veiy confiilcrable, in the following manner, vtx. 
child, itflialiie- It the rclt and refiJue of niy ut'ifonal ellate, not hereb}' dif- 

his own benifi: poled of, atiei pj)mcnt <d niy 1 ad i''i.>acics tomyfon /a/nes 


ablbluciiy. 

S C 2 Fq Ab 
539 - 


“ Chtiiubers. and to inv hui TA hui^ Cf^anthef t'lid to my daughters 
Elizdh.'th EtiivrnnC' and Kohertiy as ..hiiefaid, I give 

“ and bequeath the l*u le, at the death of iny faid wife /fnne 
“ Chambersf to my t'Ao Ions and f.vo daughters, to be equally 
“ divided among them • but my will i*', that each of them pay fuch 
his leljieitwc liure to and arAongll: his r» Ipcctivc children 111 
“ gcr.eial, v. hether they be fons and d.iughteis, ^cc. already born, 
or that (hall hereafter be bt»in, of my faid Ions and daui^htcrs, 
“ equJb to be divided amoiv: them, Iharc and lharc alike, as they 
lhail lelpctltuely at iin iia* age of ivvtniy-one years, or be 
“ niairitd, v.liich fh.ill in il hapnen, ami until fuch time the fame to 
“ be in the belt maniiLr put out at interelt, and the fame and the 
whole intcrell therec 1 be paid to and divided amongfl them, 
“ and no pait thereof lx applied to their'namrcnaiiLe^oi education, 
being a duty incumbent on then parents.” 


y.'/WT Cham'erSi one of the fons of injliam Chambers, the 
telfator,' died, having never had any children, and deviled by his 
will the fourth part ^>f tins lejui'cim to the plaintiff", who has 
brought his bill againit the deiendants for an account of li'illiam 
Chamhcrs*<^ perlonal i Itale, and to be p._. d the fourth jiart of it 
which he claims under the will of 'James Chu nit's., the fon, who 
had never any child. 

The queflion is, Vvhetiier thi» fourth [.ait of refiduum 
JVilliam (.han.btrs's cfiatc 19 fo veffed in /<w/rr as that he may, bv 
his will, dilpofo ofit upon dying without liFuc ? or, Whether it is 
to fink into the cfiatc of // liUain Chambers^ as an undifpofed part of 
the fame ? 

« 

The defendants infift, that as by ff 'tlUam Chamb''rs's will the 
four children hadall diinncl fortunes given them before, and as it 
is exprcfsly faid in his will, that he had an equal afFcdtion for all his 
children, and was willing lint their (hares (hould be equal, as to 
this rejidumn the childien only arc to be confidered as truftees for 
the grandchildren, and not to have the lead intcreft in it thcmfelves 5 
and therefore as the tellator WtUiam\a% not directed what (hall be 


{a) This cafe was tr.infcnbc l fiom the monufeript of Mu. Sho*t. MS. 

done 
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4one with the fourth part, in cafe any of his children (hould have *At» 
no child, that as one of his children never had any child, it ought to 
be confldered as a lapfed legacy, and refult back to the teAator’s 
perlbnal eftate, and be divided amongA the teftator’s nigheft 
relations, as if he had died inteAate as to that paitj and cite 
I, Vern» 257. 23 Pth. 1729. Alilh v. Sharee. 

The plaintiffs cortciid, that by thefe words in the will the refiduo 
of the teftator’s eftate became vefted in the teftator’s four children, 
and they were to p,iy the fame to their refpe£tivc children, in cafe 
they hid any ; but if they had not, then the meaning of the will 
muft bejthatfuch of the teftator’s children as happened to have no 
cliild (hould retain his proportion of the rcfidue of his father’s eftate, 
and that there aic no words in the will that in any cafe diveft the 
refidue of the •teftator’s perfonal eftate out of the four children on 
their having no child ; and there is no pretence for calling the 
ftiarc which 'Janiti Chambers was inti lied to, .is one of the teftator’s 
four children, a lapfed legacy or truft , for it muft be admitted, 
that the rcfidue vefted in the children on the teflator’s death ; and 
if they were to be ttuftecs, they werctobefuch only for their 
children, and lor llicli own benefit in cafe they had none; and that 
^ James Chah'.htn iv vu had any iil’ue, he had a power by his will 
to difpofe of the foui ili p irr given to him : and fuppofe he had had 
ifl'uc, which ..uci wards died, it would not be contended but that 
fourtii p,irt would h we belonged to him by taking out adminiftra- 
tion lo l.ti deceafed childicn; and furely the fourth part of the 
rcfidue of the perfonal cl^ite was a** mucii veiled in the teftator’s 
clnldron in cafe they h.id no iflUc, asan cafe of iftuc it became vefted 
in the ^.‘,r..n.leln!d.Lii: and therefore hope the plaintifts, the truftees 
of the will cf hamhersy arc entitled to one-fourth of the 

rcfidue of tiie peifoiMl eftate of the teflator IPilliam Chambers 
for the ufes mentioned in the will of James ChamherSy and that this 
fourth part fh.iJl not be looked on ..s part of the teflator lyUlianCs 
perfonal cllate unJifpof^d of by Ins will. Cite i. Cisan. Caf. 19$, 

Alarttn v. J)rmch. 

Hardwickk, Loi’ii Chancellor. It is manifeft, that the tefta- 
tor Ifulliam Chambers has difpofed of his whole eftate. The 
defendants infill upon making this event that has happened, of 
James dying without ifluc, a different fenfe of the teftator's, and 
that now as to Jatnes^ fourth he muft be confidered as dying 
intcfl.'itc. Buf 1 think,^thc tcilator’s intention of an inteftacy as 
to part cannue be iiippofed. 

As to thefirft part of his will, it is plain he intended to make all 
liis children equal. By that then, ns to the refidue, he Teems 
likewife to intend the Time thing, ft>r he gives it to his Tour children 
as tenants in common : but then Tays,hc intends it (hall be Tor tha 
benefit of his grandchildren that ate burn, or that (hall be born 
and that it (hall be put out at mtereft, and kept entirely for their 
benefit. This ebufe creates the difficulty. Jamts, one of his 
Tons, never had a child, and devifes his part oT the refsduum to the 

S 3 plaintifts. 
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SAtT plaintiffs. The queftion is, Whether, having no child, he ia 
agMiji entitl'jd to th» fourth par? I'f the cftatehinifelf? or,Whether it muH; 

HAMB1.IS. (iiilribiiit’d as a lapfed legacy ? And that will depend upon this 
queftjoi), V/hciher himrel/took any intercft by the dcvife 

to him, oi is to be conl'ucrcd only as a mere truftee for his children* 
if any ? 

And I am of opinion, that yames is not to be confidered-as a bare 
truftee, but as a legatee of .i f- urth part of the refiduum imnie- 
ili.!trlv veiled, but to depend on, and be void on, a contingency 
wh'cn has never happened. Tiie teftator fays, the ftiare of the 
rfft.luum fliall be paid over to his grandchildren, born or to be born* 
at fuch an age. Such of his grandchilJj"n as were then boin had 
an interell velKd in them immediately, and tiiofe afterwards to be 
born would h.iv.^'theii interell veiled as foon .'is bom.' As tothofe 
chilJien ct the teftator who had iu» child at the ti iie of the devile, 
it mud be confidcicd as an iminedhite gift to them, to be paid over 
to their children, if th'.;y had any j if not, for iheir own benefic. 
This feems to be the plain conftr\n 5 lion of the will, and agreeable 
to the declaration before made by the teftator, that he intended to 
make all his ctnlurcn equal fiiarcrs of his eftate. 

The tcft.itor afterwards fays, “ whereas I have diTpofed ofall my 
** pcrfonal eftate as equal as I can.” This fhews, that he difpofed 
of the whole of his eftate. He alfo confidered the children of each 
child as adillincSI ftock, and not that all his grandchildren in general 
(hould have an equal fharc one with anopher, but that each fon*s 
and dau'3htcr’5 children fhould have a feparate divifioiijto be equally 
divided among them. 

4 ' 

Let us confider now, where the intercft of yames*& fliare is to 
CO before any child is bom. It could not be accumulated for the 
benefit of the gr'jiidchildren until there was a grandchi]d4n being : 
and as long as no grandchild was born, non'iing could be applied 
towards his m.mucnance, or be laid up for his benefit. In the 
nie.m time, it is to abiblutcly to jnmes himfelf, and cannot be 
applied fur the bcnclit of a grandchild until one is born ; for until 
then, nothing is to veft m him ; it is given abfolutely to the 
childi’cn. And tins fnews, that the teftator intended only to defeat 
the intereft of his children for the benefit of his grandchildren ; 
but if no giandeliiliJien were ever born, then that it was to remain 
foe the beneftt of the children. 

t 

Therefore 1 declare, that the plaintiff is entitled to the fourth part 
of If lUiam Chambers\xftC\Ao.\xy eftate, and that-the de'fendants do 
account for and pay him the fame. 


Robinfon 
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Robinfon agahijl Cox. * 

lAncoMs-'tnn~Tlall^ *July lO, 174?* 

was a bill by an adminiftratrixto dilcovcr tnr confideration 
of a note of one thoiifand pounds given by ']» Rohinjon^ her 
inteftate, to Alaty^ the wife of the defend int Cox \ and the bill aifo 
prayed t9 fet the note afide, and to be relieved againff it. 

The case was this : The defendant, AJiryCox^ had been, for 
many yrais, a common whore upon tlie town, and was kept by 
Jl 4 r. Robin,on the inti.ft.ue for fomc ycais bdofe her marriage. 
He allowed her a hiiiidr(.d piniiids a-)cai, took her a hou(e, and 
helped herVo hei hulbaiul Air. i.cx. .iifier the nuiru’ge, he con¬ 
tinued his vifits asufual, and nev(.r failed ieeing Airs. Cox once a- 
week j or if*bufinLls or llcknefs interpofed, he always fent a 
letter, 

A/r. Rolinfon ofteij went out with Air. Cox and his wife upon 
parties of pic.dure about to,Mi,:‘pd h.id t'ftr'i {);;^^nined hi« intentions 
of leaving Airs, one thousand p'invls >11 his de.ith ; and at 
Mi'nly-rdpon-IL,iwtr ,\Ir. KAnnfjn enUicd into tins note of one 
thouiand pounds p.nv.Mc to Ah f. Cm, on demand K.r value received. 
Air. Rohirpn levtr.l days after lln> .ulmitied l;e had entered into 
fuch note, and iiiewed no dillikc to it (<.). 

IfAffDWiCKE, Laid CJ'inui'lhr. The doubt I had upon the 
beginning of this cafe was the defe>^l of proof of the criminal 
convcrfation between Ah. Rcbu'jni and the defendant Alary Cj-v; 
butupon hciiring the daptditiono Airs I'u/!,’r,, who is mother to 
A/aty Coxy I was fuily l..risficM o; it ; for as it ftood upon the other 
evidence, therediti*nwt app W” to be fiifiicient prerumpfivs evidence 
of It, and in cafes of this natuic. there muft be proof enough to 
induce one to prefumc a cnminal converfation j for fufpiciun of 
fuch .1 thing, how fa^foevLi it might gioimd my belief, it could not 
influence my judgmc» 1 t, 

1 fhall now cnnfidcr the fevcral points upon which the plaintiiF 
has put her calc in oidei lor relief in this c.iufe. T he first is, 
that this note is a foi ged one, and nut really given by Air. Robinfon, 
The second, that if it i^ a true note, yet that it was obtained by 
fraud and impofition. '^I'he third, th.»t if the note was really 
given by Ai/\ Robinfon \\ ithout any aiilual fraud or impofition, 
yet, from the conlidciation on vi'hich it was given, the Court will 
relieve agaiim it.* 

As to THE FIRST POINT, Whether the note was really given ? 
that is proper fora ttial at law, and was tiied collaterally in an 
a«lVion upon a bond brought by xMt. Rebinfon's adminiftratnx 
againft the defendant Alary Cox's hufb.md, who pleaded this note 

(«) I. Vein 4 S 3 , *, Vcm. 187 . 242 . 2 . Petr. Wms. 433 , 
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by w*y of fet-ofF againft the demand fct up by Air* RohinJon% 
adminidrator j upon which fct-ofF this note was, and neceflarily 
muft be, proved to be a true one. But if the plaintiff had infilled 
upon a farther trial of the note being a real one, the Court would 
not refufe her that jullice; for it is proved to be given under very 
odd circumllances. When there was apaity of plcafureto Henlyt 
the hulband went out of the room; the wife went down for the pen 
and iiik j the note was written by her from the intellate’s^iclating, 
and figned by him only; the words “ per me" were written allbby 
Airs. Cox\ which w’ords the perfon who figns a note ufually does ; 
and it is odd, that Ah . Kobtnfon^ who is proved to be a man of fenfe 
and bufincfs, IhouKl not unite a note of this confe«)ucncc himfeif. 
However fulpicious incfc cll■cum^tancL^ .n e, 1 mud ^'^w take the 
note to be a good one, and figned by the intefi.'rfi Air. Roblnfon. 

As to THE sFCOiro POINT, Whrrr the plaintiff prays relief 
upon the head of fraud and impofitum, I am ot opinion, tlierc is no 
fufHcient proof of that to relieve agaiml this note ; for though the 
note was given voluntarily, and at an inn, yet that is not IbfHcicnt 
proof to prefume an impofition upon Air. Robmizn j and the 
rather, becaufe it is proved by Airs. Fuller^ that Air. Rchltifon^ 
fame days after he had given the note, told Mrs. Fuller that he had 
donefo, and ordered the note to be brought down flair?, which v.'as 
done accordinjtly, and he acknowledged that to be the note he had 
given. This theicforc takes it out of the liead of fiaud and impo¬ 
fition ; though it feems veiy odd, that Robii:Jo}i, who mtciKlcd 
to leave Airs. a thoufand pounds at Ins death, ihoulJgivea note 
for fo much money payable nnmcdiatcly upon demand, ant! not 
after his death, and thereby make hiinUlf liable to pay it in all 
events, and pci haps, upon foine dilj^ull, to be. thrown into piifon 
during hts own life j and this done by a pcifon who is proved to be 
a man of piudcnce and bufincTs. Odil as this is, it is not enough 
to induce this Court to relieve againfl this note upon the piinci- 
pie of fraud. 

Tut the ground upon which I am of opinion to relieve ag iinft 
thi-. n-.te IS, wh it tlic plaintiff has made the i iurd part of h^r 
cij.i'ty, the cirtjti ; and the reafoii wliy this Court relieves 

agai lii notc'i an.l l..uinies ( nlin d into, where the confideration is 
ciimtP.a! li irorii a ^cne-al p.olicy to dellioy the credit of fuch notc'^, 
and to dik(>antv.na; ce the offt 'J'he evidence as to the cha- 

raeltr cfthio v,\'..j'aii is cMi.''-niely fliong,aiKl the Court can hardly 
have a ftronger before it \ for it is proved* by multitudes, that fhc 
hail no othci v.fible methods of living but by cntci laming gentle¬ 
men. It is proved, that fhe apjdied to poi fersat ta\ crus to fend for 
her when any gentleman wanted a lady of tlie lonn ; that fhe was 
in the hofpital for the worfl t* dillemptrs j and fhe feems fo 
fenfible ot the truth of thi> ciiaiadtcr, that fhe docs not offer any 
defence for hcrleli, but rather confcll'es able of proflilution before 
her inaiiiage, and down to that time ; and her evidence goes only 
tohfi bfcluvioiii loi ihe laft lit v .d.jrlier iiiairiagL'i and the 

mother 
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mother is not examined to prove the goodnefs of her charafter 
before. The mother indeed piovcs, that Air, Rebinfon before her 
marriage took her a houre,and made her an allowance of nolefs than 
one'hundred pounds a-year ; which is evidence enough to me of 
his keeping her : fo that fhe Is plainly proved to be a whore down 
to her marriage: and 1 am of opinion, that the fame criminal 
commerce was continued between Airs. Cox and Adr. Robinfon 
even aftef the marriage, and at the time of giving the notej for 
though £he is married to Ah, Co v, fhc ftill keeps up a corrcfpondcncc 
with her keeper, who vifits her once a-week, and if ficknefs or 
bufinefs interrupted, he nevei failed to lend a letter : he often 
went out with Adr, Cox and his wite upon little cxcurfions of 
pleafure abobit town, and talked c.f coming to live in the fame 
houfe : and thofc arc fufficient tellimonles to me to prove a 
criminal convc*rlation after the mariiage ; for we mull admit fuch 
evidence as the nature of the thing will beai, and the evidence needs 
not to be fo direiEl in the prefeiit cale as m an aiftion by a hulband 
for criminal convcrl'atioii, or in a fuit in the fpintual court for a 
divorce. * 



RoiiiNseit 



It is admitted, that there are many cafes where bonds entered into 
ex turpi cauja have beeif fet alidc by this Court j but a diftindlion 
has been taken, that where luch a note or bond has been given to 
a woman who has been modi it to the reil of the world, and lain 
wdth none but the man w’ho has given her fuch note or bond, the 
Court will not relieve agamil fuch bond, but will let it take its 
legal efleft, and confideis ttic mcnoy as a reward for the lofs of 
rcpulrtK ii, and as pr.vmivm puu,i..iifr\ but the manner of life of 
the defendant Airs, i'.x can by no means intide her to the equity 
of this dillinclion. • 

• 

Another diftlniSlion has been endeavoured at, that where a perfon 
of piuJencc, and with his eyes open, enters into a note to a woman 
of the town, that even ^ere the Court viill not relieve againll it, 
though it IS given cx turpi caufa ; and there muft be other favour¬ 
able ciicumllanccs in favour of the plaintiff who prays to be re¬ 
lieved, as where he is* very young or dotingly old, and fo worked 
and iinpofecl upon by the woman . but 1 do not know that any of 
the authorities have gone upon that diff motion. In the cafe of the 
Aflarquis of Annandalc v. Hams (i/), it was admitted upon the 
argument, for 1 was of Counfel both here and in the houfe of lords, 
that if Airs. Hdrris had been a lewd woman, or a common whore, 
there would have b«cn relief againft the fccurity j but as (he was 
a modeft woman until debauched, the Court decieed her the benefit 
thereof as prctium pudorts ; and tlie late Aitirquis was neither a 
young gentleman nor a doting old one, but a very fcnfible Ihrcwd 
man. And thcgiound wherefore the Court relieves againfl thefe 
fecuritics is from a prefumption, that as women of the town arc 


(a) j Eq. Abr. 31 87. 3 Brown’s Cafes in Pari. 445. 

.—Sli alfo Cray v, Rook, Foiieltcr, 153. 


t Peer. Wms. 431* 
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Kobikson fall of defignand artifices to impofe upon people, that they thero- 
niakc ul'e of fuch artifices, and are guilty of fome fraud or 
’ impofition, in getting fuch notes ; and this prcfumpiion is made 
from general pi incipjes of policy, to difcountenance ths ofFyicc-, 
and to deftroy the credit ofluch fccuricies} and therefore to pic- 
veiit women of the town taking any advantage of their artifices, 
the Court fays, fuch a gc’neral prefumption fliall run againfi them, 
that they may take ho advantage of fuch fecurities {a). 


fj) Piicll Pnifft, 2 Vczty, 16-^ 
Mathew n. Hanbiiry, z Vtrn 1S7. 

Bainhim Mannmj;, z Vern 242. 

'lurntr V.iUphjn, 2 Wiii 339 

fill] V Sptncei, Ainb. 641 Ciay •v. 


Rook, Forreftei, Walk-r v Ptr- 

kin^, 3 Ftiir 156>4. Wh4lLy-i* Nor¬ 
ton, I Vein. i|.S3. Clcik v Pciuni^ 
2. Atk. 333. 


Cafe 96, 


Man a^aluft Parkinfon. 

Lincoln*Inn- Hally July 14, 1741. 


ivftnilant was DFFr.NDANT Parhnfon VftLS brought up from THE Elfft 

hrousltrfiom/'f up< h ail c/us plurics habeas corpus-y he having been c^mimit- 
F/.f upon eitii jcJ for a cciitempt in not putting in an anfwer to the plaint'fi'’s bill 

/ws’.oriiis con- T'he plaiiitifi’s Counfcl now moved, that it might be taken 
teipt in coiiJlIjq. 
pu^jii^ in 

ftf’tr, lociitwis 1 'he Qj’F-STiON’was, Whether the bill upon a pcrfonal con- 
ro /.II ufi.tbat teinjit could be taken p/'tf tonjcjjo upon motion only ^ .iiid, Wh»*- 
tM-crnot be put down as a cau.^e in the papci ? as it mult 
jT, ana io o - be where a fcqueltration gots againll a perlon's clbite lor not 
•kitd. '1 ''oufih putting in an anl'w cr. 

cJw-erf to"” Hardwicke, Lord ChanccVor, This motion was made l.ifl 
ai fiiftaoubt.d. Term, and 1 was in foinc doubt about giantmg it, for if the caufc 
v'fitti ei iij oii is put in the paper, the dcieiul.iiit will, by the rules of this Court, 
futii a |)ti!aiul lynni,! time to put in his au[werj*-and the bill will not Io 

well as w'litreti taken pi 0 confijj'o , hut the dclcndaiit Avill have better notice 

fiqucJliJiiui upon motion to have the b'll taken pro confcJJ'o for a pcrional 
foc-. ai,aiiill a contempt, and here, tnaii where the caufe upon a r queftrati.iii is 
citdtc put in paper , for in cale ol a (equeflration, which is a procefs 
fn*^ the eltate, and not the peifon, of the defendant, there is no 

fho Id I oc be occafion to give peifonal notice \ for upon <1 ictuin to the fcquef- 
jiut iinoii.cpi- tuition of nulla honoy the caufe n. oidcred to be put in the paper, 
ptr- and the clerk m tomt attending with tlw bill, it iFiall be read, and 

taken p^o covjc'^o, and there is no neceffity o^havhig the party iii\ 
court i and this was fettled in two cafes in my Loru Notting¬ 
ham’s time : but in tb's cale ( f a perfoiud contempt, where the 
plniitilf comes to move to have his bill iAkcn pro Lonfej/oy the 
tiefi-iidant will have better notice of the motion, for he mull be 
brought up upon an alias pita ins habeas' corpus into court, and the 
* clerk m court mufL attend with the record of tliebilJ, which being 

read mull then be taken pro confijj'o: and there is aprecedent of this 
ihewed to me in my Lord King's time, m ucaule wherein the 

Lari 
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Earl of UchfieldzvxA others were plaintifTs, and Mr, If^oola/ion and Maw 
others defendants ; and the order granted upon the motion recites 
the feveral contempts, and that the deFeiidant, being brought up by 
an alias habeas ihli continued in contempt, and refufed to 

put in an anfwer, and was thereupon remanded to the Fleet ; 
and at another day he was brought up again upon apluiies habeas 
carptiSy and upon hisftill pcrfifting in contempt, and lefufingto file 
• his anfwei^ he was once more remanded ; and laftly brought up 
again by an alias pluncs hui^cas co'-pus\ and it baring moved by the 
plaintifPs Counfel to have the bill taken pro Lonfeffoy and the 
. Clerk in court attending with the bill, his Lordfiiip ordered 
it to be taken pro conjdjo, 'I'he Rcgiiler a!fo acquaint*!, 
that the practice has been I'o ever fiace tins cafe of my Lord 
' Lichfield, 

• 

WiiEUEFoRE I AM OF OPINION, that the prcfcnt bill is to be 
taken pro cenft^o. 

The prifoner then faid, that he had his anfwer ready, apd that it 
was fwore to this moriiing. • 

Upon which ths Ciianceltor ordered the anfwer to be 
filed, and the pnlbnei td be remanded to the F'leet until he 
ihould difcharge ins contenipt. 


Gibfon (t^ainft Stiles. 

Lincoln s-Inn-Hally July i8, 1741. 


Cafe 97. 


TESTATviR, IljJljn S^ylesy being feifed of feveral freehold A mortgages 
and copyhold lane'^, mortgaged both for fccuring the re- his freshoW and 
payment of a laige fuiii of money, ^nd accordingly furrenders were *^opyholdcitatcs, 
made of the copyhold ellatcs to the mortgai^ce. Hafkyn Styles the comrhold'to 
rht-n madehis '.vill, and devifed his manors, incnhagcs, farin*!, lands, the murtgagee ; 

, tenements, and hercdit<tfrients, to a truflce, in trull in tne fii 1^ place afterwaids he 
fot the payment of his* debt?, and then in truft to J. for life, his wil', 

remainder to B. in fee. 'I'l.e triiftce died in the life of the teftator i ins 

whereupon, after the death of the teftator, the Ian Is del'cended to 
£>. his heir at law, fubjedt however to the trufts i.f the d CVlfe. nhntt^nndbnfJi- 
And upon a hill brought by the creditors and by and B. againft timem, m tiuft 
J9. the heir at law, to have an execution of the trufts, the queftion *op“y‘*'-*hts,and 
was. Whether, upon f.ich general words in a devife. copyhold 
lands would pafsr t_afc cited Ba. LaJ. Aor. 124. Kojs v. Kofi , ^.qD m fee,and 
and fee Eq, Abt, iT^.pl. 5. l.rcrn, sSs- 600. dies. And tkx 

Hardwicke, Lord Chancellor, I have fomc doubt upon this c£^to*,onbill 
devii'e, whether the copyholds pafs ; for if they do, the heir at law brought by the 
will be difinhcntcd. It is clear, that if a nun be feifed of freehold and C, 

lands, and of the legal eftate of copyhold ones, and make a general 

rilpcopyhoUl was not nimi'cl in this devIfc, in cafe tli'Tc fhould he any fuYplus .ifiei dthts paid, it would 
go to the hcT at law; but rderved tins point ; thoii(;h lie fasd, dev.fc by n moitj^agor or ceftiyquctmft 
would be eOi>d vyithout funciidtr of copyhold, bccaulc Tdch Tjircndci coi-ld not be liad.~ForrcAcr's 
JUp. 781 79 I Wms. 443, 444. Clun. riecodents, 37. 407. 




devife 
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Gibson devife of “ all his manors, mefluages, See.** and make no furrender 
S?itlfs * of his will, the copyhold lands will not pafs (a). But it is 

fi'id, a r'iirLiid'Ji is out of the prcfcntcafc ; for as the teftator was 
only fcifcJof an equity of redemption in the copyhold lands, and 
h^d no legal cllate, it wav out of his power to make a furrender: 
and 1 mufl a<linit, that it ha's been determined that where a perfon 
IS only a cejiwi qnt i> .’•■7 of a copyI<ol.l, and the legal eftatc is in a 
, trnf^cc ; or whcie a jHrion his t nly an equity of redemption of a 

ropyhold, the cilete "t law bemg in the mortgagee j an exprefs 
devife of the copyhold eftate by the cc/}uy que Unjl or mortgagor 
will pafs the top) hoi'l eflate without a fuiiender, foi that is impof- 
fiblc to be made : and furh a de\ ile will bind a truft or equitable 
intereft. IJutthi'. iMieitlKi of tlie rafc.> j for though Mojkyn 
had only an j qu'ty of redemption m li e copyhold, which 
might pafs by a devifj, yet he has made no cxpicis devife of it; 
but he only math* a general devife (<f “ all his manois, mefluages, 
“ &c.*’without any di I eit mention of copyhold lands. So that this 
IS not very clcai, whether the devifbr intended to include his copy- 
hold eflate, his fieehold lands being lufficient to fati^fy the wotds 
of his will. But undoubtedly, m relation to cieditois, the Court 
will make a fufRcicnt courtrudlion to inc’udc the copyhold, if the 
t.'cchold lands fhould fall Ihort of faiisfying them. But if there 
fhould be a furplus of the copyhold eflate after a difchaige of the 
mortgage, the quertion will be, Whether fuch furplus (hall go to 
A. and B. w'ho are volunteers, in prejudice and dirtierifon of an 
heir at law ? And 1 do not know any cafe where a copyhold eflate 
has been confli ueJ to he included in fuert general wortls of a devife, 
where the quef! ion has been bciw cen a volunteer and an hen ai law. 
But this point mufl be rel'eivcd, , 

^a) Stc Frunkti -z--Cock, ii Mod. laS, Ibbot Cowling, 6. Term Rep 65, 


Cafe q?. 


Chapman agauijl Tur'U’r («). 
uit the Rellsy February 26, 1738-g. 


J'pt -'I.-; ''"n ??. equal creditors by bond to C. who died inteflate, 

:ii t..' .m: < - ^ ^ joint admiiiirtrnticn of his goods and eftcdls, 

ni.! pf l;i.(i.d tiiLirfelvcs of what eftects they could get into their 

<1^? * * r * I *mnd^. 

ti'inic t .1 ..iKt'. d ''f ‘jf fuflicient to pay his debt, but there was 

pot eiu' ii.'' ' 'I '.0 pay B. his debt. Vi heicupoii he brought his bill ' 
.’painit A the other adminifliatoi, to have liini account for what 
1had rccpi’. c*;, and tliatboth might be pa'd their rcfpcvflivc debts 
in propoition to the allots left by the iiitertate. 


'I iiK QursTJON therefore was. Whether one adminirtrator 
can rctam lor ms own debtagainfl another adminirtrator,who has ^ 
cqu.-.l right with him by viitiie of the joint adiuinirtration, and sun^ 
tfjual deiiiacd by virtue of ht<; bond ? 


I- 


I ioni M* '' i , iTniiwiLtij't 


It 



In the Court Chancery* 



It was agreed by all Tides, that there was not a cafe in any of the CHArMAst 
Books exaSly in point to this. The nigheft to it is one in i. Ro. 
jibr.,^22. cited by Mr. Fazakerlev, where there were two 
executors or adminiftrators, and one paid a debt due from the 
inteftate to another with his own money, for which he retained fo 
muchof the inteftate^s goods as amounted in the value to the debts 
paid, and ^len dies intcflate. His adminiflrator took pofl'elllon of 
thefe goods with the other of his intcfldte. Upon which the fur- 
viving executor brought an a^^tion of trover againll the admini> 
ilrator of the deceafed executor for thefe goods. But it was held, 
th.it the deceafed executor might retain them for the debt which he 
paid of tediitor’s j and therefore his adminiflrator was well 
entitled to tlfem by the admiiiiftration, and might ictain them 
againll the fundving executors. 

But Verney, Mafier of the RoUs^ fiid, that the executor did 
not take the goods as a retainer for the debt which he paid, but as a 
purchafor of them for a valuable conflderation , for :in .adminiflra- 
tor or executor cannot pay debts witlKhe fpecific goods or cffecSls 
of a teftator or inteftate, but he mud fell thefe goods or effed^s, 
and pa^ the debt with the money arifing from fuch fale. 1 hcre- 
fore if anadminiilrator p&y a debt of the intcllate's, and take goods, 

&c. to the amount of that debt, he is to be looked upon as a pur- 
chafer of thofe goods tor a valuable conflderation, .andfouis execu¬ 
tor or a^lniiniitrator will be entitled to fuch goods m the lame 
manner as to any other of the tcllator’s or intcllate’s goods. 

And it was orderi^d, That an account Ihould be uken ot 
the intellatc’s effects, and that both i4. and B. Ihould be paid their 

debts ratcably and propoitionablj to the aflets left by the intcllate. 

# 

Partridge a^ninji Parti idge (t.’). Ca/e 99. 


Michaelmas Teim^ 10. Geo. 2. 1736. 

T he plaintifPs hulf^nd, by his will, dated the third of Angujl 
1720,gave her the intereft and div idends of one thoufand pounds 
South-Sea Hock for life, and gave the rcllduc of his ellate to his 
younger children. The tellator at the making his will had one thou¬ 
fand eight hundred pounds South-Sea flock, but before Midftanmer 
17 33 fold out all of It, excepttwohundred pounds,and bought in more 
again, by which it was reduced to fixtcen hundred pounds ; and by 
an adt, O. Geo. 2. enadling, that the Iharc of every South-Sea pro¬ 
prietor Ihould • be (^videu into lour equal parts, three of which 
were converted into South-Sea annuities, and the other fourth to 
remain Hock, the fame was reduced to four hundred pounds, out 
of which another legacy of one hundred pounds South-Sea llock 
being dedudled, there remained now but three hundred pounds to 
anfwer the legacy of one tuoufand pounds. 

The plaintiff brought her bill againfl the executors and younger 
children for the benefit of this devife ; and upon the hearing, 


If a perfoh hai 
iSool. Jlock ifL 
t!ie funds, and 
devifes loool, of 
It, and after* 
wards fells 
iGcol. and then 
Ki>s 1400I ami 
between the 
making of the 
Will and the 
tator’s dtatli the 
Legi nature 
changLa tint 
k.nd of ilock 
into ann« ities, 
thcle circuni- 
flances make no 
alteration m the 

C. 2 £q. Ab. 
';:o. 


(tf) From Ma. Skobt's MS* 



270 tn tlie Court of Chancer^. 

PartiT sei Mr. Ryder, the Soltchar^GeneraU infifted for the defendants^ 

devifc of one tlioiifand pounds South-Sea ftock was a fpeci-* 
ARiRxsCE, legacy (a ); and the teftator, after making his will, having'fold 
all his South Sea ilock except two hundred pounds,though he.after- 
wards bought in more, this was a revocation of his intention pro 
tanto\ and cited Afiton v. AJhton (h)^ at the Rolls, which was 
affirmed by the Chancellor. That if this (houlj not be a 
revocation of the legacy, yet the teftator having only four hundred 
pounds Soutb-Sen ftock in his name at his death, and having given 
another legacy of one hundred pounds South-Sea ftock to hi.*- v ife, 
there remained only three hundred pounds to aiifwcr the legacy of 
one thoufuid p(»un Js; and it being a fp'*cific devife, t[ie deficiency 
ought not to be made good out of any otne.' part of the teftator*s 
ell.ite. 

T'vlbot, Lord Chancellor^ The devife of one thoufand pounds 
South-Sea ftock is rather defcriptive man fpecific ; and as the 
teftator bad, at the time of making his will, fufficient South-Sea 
ftock to aiifwei this devife, he felling it out afterwards, to anfwer 
fomc particular occafiens of his own, ought nor to beconftrued an 
ademption of the legacy, or any alteration of his intent iR^regard 
theieto (t). And ifthe felling <mt the ftock could by any means 
be taken to be an alteration, io that his wife ftiould not have the 
benefit of this devife, his afterwards buying in a furtlier fufficient 
quantity of ftock was as ftrung an indication that fhe ihould have 
the benefit of this devife, as his felling of it out before was that ftie 
Ihould not. As to the aft of parliament, it was the aft of the 
Legiflaturc, to which the tiftaior v^as no way concurting, and 
therefore could not make any alteration in his intention (dj. 

And theiefore decreed, that the widow fhould ftand in the fame 
place, w'lth refpeft to this one thoufand pounds South-Sea ftock, 
as the teftator would have done if he had been living and decreed, 
that the widow ftiould have twohundred a^i fifty pounds South-Sea 
ftock and feven hundred and fifty pounds South-Sea annuities,'to 
ftand in the name of the cxccutor.s, and they to execute a declara¬ 
tion of tiuft of It according to the will. 

See Hinton v, I’Inck, i Peer {b) Caf(,*»T.T. 152. S. C. 3. Peer. 
Win^. 540 Purfe i>, Snapbn, 1. Atk. Wms. 184. 

414. Alhbumer V. Mat^uirtiS Brown. (r) Hamblin^ Lhler, Ambl. 402. 

C. C 109. \d) sceBronfdon v. Winter, Ar»bl.57. 

Cafe 100. Northey a^ai,ift N’orthey. • 

In Chancer yy November 10, 1740. 

Parties to a HU. A DEVISES his wife'sto his two daughters, and 
S. c. 2. Aik. 77. makes B, his executor. I'he wife files her bill againft the 

executor alone for her paraphernalia^ without making the two 
daughters defendants. 

Hardwicke, Lard Chancellor, This queftion concerns only 
part of the will*, and if you expeft a decree for thispaiticular part, 
you muft have the legatees before the Court. The hufband gives 
ibekparaphernalta as a fpecific legacy, and the daughters and wife 

both 



In the Court of Chancery, 

both claim in part from the fame perfon, and tiicri-forc all the 
claimants muft be before th’^' Court. Xhe wife might have brought 
trover £ov them againft the executor alone ; but here both the legal 
and trull or equitable part is brought in quefhoa ; and this Court 
will consider the executor as a truflee fur the fpecific legacy. 
Ordered that the plaintiff amend her bill. 

Kennedy a^ainft Ackland (a). 

Hilary Tcrm^ 13. Geo. 2. 1739- 

.TTUGFI ackland, the father, being tenant in tail of the 
lands in quclHon, with thv.* tcj-h.npl- expeiSlaiit, devifed them 
, to his foil hUigh Atkland’t and dud, leaving ilTue two fons, Hugh 
and 'Johriy and three daughters, AJitgnrety Elizabeth^ and Mary^ 
who all died witiioutifrue. Hugh A klan /, fon ot Hugh the teflator, 
being thus fcifcd, mariied his firfl wife Philippa^ on whom the 
lands were fettled in fpccialtail, and Hughy by thatfettleinent, was 
tenant in tail with the fee expectant upon failuicof liUic.. Hughy 
by Phthppa his firft wife, had illue tv/o daughters, Rebecca and 
yoan^ and by Chtijiian his fecond wife two more, Eleanor and 
Emma:^ohuy the fccond fon, had ifTue Hugh AtklanJ^ the prefent 
defendant, and is dead (^). 


(tf) This cafe was tranfcnbc'! from the minufcript ol Mr. SiIort. 

(^) 
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a’74 In the Court of Chancery. 

KcMMxfev JMttdf fon of the firft teftator Hugh, died, leaving 

ilTue four daughters. The eftate which was created by the 
Acklamo. marriage-fcttlement with the firft wife Philippa, defeended on the 
firft two daughters of that marriage, there being no fon ; bQt the 
reverfion in fee fell on all the four daughters equally, they being all 
related in equal degree to the common anceftor, Hugh Acklandt 

And it is upon this dufeent of the fee that the prefenf queftion 
^ arifes. 

yoan and Rebecca died without iHue, or without docking the 
intail, as aifo did Eleanot, one of the daughters by the fecond wife 
Chrijiian. 

Emma, being thus left the only fureiving daughter, I'ntermarried 
with I'homas Kennedy, who is iince dead, leaving his brother, 
IVilliam Kennedy, his heir at law \ and as fuch i.e claims the eftate 
in queftion. 

Eftima, the wife of ^Thomas Kennedy, upon her marriage with him 
levied a fine, Sic. to the ufes of fhat m.iiiiage, &c. 

The defendant Hugh Ai.kland claims as fon and heir to yohn 
Ackland, brother to Hugh Ackland the fecond, and heir at law to 
Rebecca ZLm^Joan, on whom, he fays, the moiety of the fee defeended 
after the death of their father Atklanni'exc fecond ; forbeiiig 
of the whole blood to them, as their uncle, lie will be entitled to 
fuch moiety, if it did fo defeend on them, before tb,eir half* 
lifters Eltunor and Emma, 

The plaintiff, IP’ilham Kennedy, claims as heir at law to Thomas 
Keniiedy,\\\^ brothci, who matried Emma, on whom he infifts the 
whole fee defeended after the death of Rebecca, '’Ira'i, and Eleanor, 
as heiri-t law to Hugh Ackland^c. fccond, who was the laftperfon 
adually leifcd of the freehold. 

The quefiion was. Whether, as the eftatc-tail is fpent in yoan 
and Rebecca, by thtir dying without ill’ue c'lii not having docked 
the mtail and moiety of the fee fo defeended on t!ic fdd 'Joan and 
Rebecca as to make 'John, their uncle and heir-j'eiicial, take their 
moiety by dticent ? or. Whether, as Hugh A.kunid the fecond was 
tile perfun kift aiftually feifed of the freehold and inheritance, 
ReLcuia and yoan not having docked the intail, the two daughters 
by the fecond venter, Eleanor and Emma, after the death of their 
Jillcrs, took the whole reverfion in fee as heirs to him ? 

Hardwicke, Lord Chancellor, was of opinion, that the tail 
was fpent m 'Joan and Rebecca by their dyin^ without iffuc, and 
that a moiety of the fee did not defeend on them, fo as to entitle 
John Ackland, their uncle and heir at law, to it after ihcir death: 
but that as Hugh Ackland the fccond was the peifon laft adtually 
feifeJ of the freehold and inheritance, Emma, his daughter by the 
iecond wife, will be entitled to the whole fee, as heir to her father 
and fifter Eleanor and from her hufband Thomas, the plaintifT 
iVdliam Kennedy will have a good title as his heir at law. 

N. B. Mr. Fazakfrley isofa contrary opinion, and thinks, 
that a moiety of the fee dctccnded on Rebecca and Joan, and from 
chtm High, the defendant, is entitled to their moiety. 



y of actions. § tiieir bill to ta 

5 defendants^ bfan Aver infift, thit they arc lords of fevcral po^^^onof It! 
s, and of ^vcry large ci'Litos along the banks of the River to preveac' 

in/1 Unfair Yi. Ilfnlvifixf:? ii(%/l f-n 'fi fTi i ii tlnl^c rS f'liia m ilfinYimro ^ 


Cborf of Chfl^cellV* 

Ib^XidF^ J^yorflinid the Aldermen of York a^ahtji Sir Cafe 
-" ' / jLiohel Pilkinton and Others. 

■ I ^ - _ ' 

In C^anceryi Bafter Terni, 15. Geo. Zt 174^- 

^TpHE pjLAtN'flFFS brought their bill a^ainft the defendants for pWntyfi 
. an*e]^uAvc right to fifh in the Rh-r O i/e, i.i Yorkjhirt^ ciu^*«*r^r^, 
and to be quieted in the poifedianof fuch fi.he.'y, to prevent mal- 6fher/»b?R^' 
iiplicity of actions, 

The 
manors. 

pufe^ and th^ tliey have always ufed to full in iiieh paits of the mjltiplicity of 
•‘fiver as are contiguous to their land. ^***^"4 

The plaintiffs, pending this fuit, intli 'd fjveral pcrfjns in 
THE COURT OP SESSIONS for the Citv ol Tvk^ for fiuiing in the cuftonth?yIta«* 
fiver under an authority fiom the dcljudants. offiihmgon tl^. 

The defendants now'moved ^or an i't>ni^ion to fhiy pro-hnd. Pending 
beedings upon thefe indidbnents, up^).*) an afll 1 ivit that the mayor the fuit, plain. ^ 
and aldermen, who are plaintiffs in the caufe. n e in the co nmiilio.i ‘‘ff* »«i ft 

©f the ueScc for the city erf lork. and confcotiently would be judges perfimy 

in their own cafe. ^ 

Mr. Attorney-General oppofed the motion by denying ^ 

the jurifdidlion of this Court to iKiy prucecvlings in pleas of the 
crown, altliough the qucflion iLpend^ up in a matter of right which 
^5 fubmitted to the dctcrmlyatioii o, this Coint. And now, upon 

Mr. Brown replied, that it was'vcjy extraordinary that the ®**^*'‘*‘’^‘**’’* 7 **^ 
plaintiffs, who come to cilablilli their exclulive right of iifhing by 
DjJl in this Couit, Indlild, v/h^n the tninr !•> r:pe for heaung, take aie m com. 
thisothei method of pioreeiling by inoid' ii'’:'*-, which la fomc mea- mjflion of tho 
fiire will try the very right; for the uei'enu.uits to fui h inJiclmcnts 
cannot be guilty of tlw^erpafs, if the perfons who authonfed them 
* had a right to fiAr Beiwjj^, as th *y have hiought their bill in this jut'ge 7 **cV tln^vi 
Court, and have fubmitt^ their title, they concluded them-own csifo, 
felves from proceeding in any other court or method i and if they idovwI'- 

d(^ this Court will grant an injunition. 

Harowicke, Lord Chancellor. Where criminal proceedings Ingswtiwfeii^. 
relate to matters left to the determinttion of this Court, I fhould diAiprntv ,, \ 
not hefitate to ftay proceedings ; and this t'uiirt has often done 
‘ it. An injormiTtion was brought in the name of 
■ eefferal, 4 n order to fettle a* right in a highway; and uport motion, Court 
i uierewas an order of this Court to ftay the proceedings *in an gnman imiy^ 
Indidment for a repair of the highway in the feflions until fuch,*^,t*> ^ 

' information wras determined in this Court. Suppofc a right to the * 2 ^ 

^ *bcfttndaries of a manor was disputed in this Court, and there was an 
j iilqundtion to ftay proceedings in an adlion of trcfpals, and the party fo as to ^ 
ftiDuld change his aiffion of trcfpals to an indiiStmcAt of trefpafs, 1 tbe«tionNqr.< 

' ;(iNHi)d have no fcruple to ftay his proceeding. 


Wrfhl for trefpafs in which was no v.olence, and is to try a civil li^ht, which is the fbbje&«f 
cieRiil It can order the profecutor, wlio is plaintiff now before ttu Comt, not to proceed.—^, C. 4 
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In the Court of Chftnd^ifjr. 

His Lordihip was now obliged to go to the hou(e oK 
ordered this motion to ftand over until the next day, when heQjnpke 
to this efFe£t: 

« 

’I'he defendants in this caufe had another method of gaining what 
they attempt by this motion. If they had gone to the attorney-* 
general, and had Ihcwcd him, that thi, mdic^inciit was not for any 
violence or breach of the peace, b.it vvis tlie difputc of a civil right, 
and the proper fiibjcil of an action of trefpafs to try that right, 
he to be furc would have granted a crj/,.t or nolle profequi 

alinofl of com fe, efpecially where one of t!ie pa* ..ics wliofe right was 
involved in the iubllancc of the indiclnicnt was tl. be judge of the 
indidment. 


But as the paities ha\'t prayed for their remedy in this court by 
niotioiii we nnifl fee how far wc can aflifl: them. T his proceeding 
of the plainufTS by w.iyof iiididmcniisimpioper upontwoaccounts : 
In THE FIRS r place, they arc making themfelves theii own judges; 
and in the second, they are in fame meafure going to the deci- 
fion of a right which they thcinfL Ives have fubmitted to the decree 
of this Court. Befides, as the prayer of the plaintitis bill is to 
prevent multiplicity of actions, they are a»f}lng quite incon^ftentlv 
with what tln-y pi ay ; and the quelhon will be. Whether this 
Couitc.m flay th^fe proceedings, which arc not adtions inthenan^e^ 
the pri/t)\ but a profecution in the name of the kiiie for a breach ' 
of the peace ? And tr> be fure this Court has not flich a general 
junfdidion as to grant injundions to ifay criminal proceedings 
which are at the luit of the crown, for othe attorncy-gcncial may • 
11 1II proceed. But where a matter of property is laid before this 
Court for Its judgment, and the plaintiH'in the caufe iiidids the 
defendant foi a tielpafs upon the land, without any violence or 
breach of the peace, winch ticfpafs might now properly be thfe 
fubjedl of an action, it being attended w'ith iiomaiks of violence, 
and is to try a civil right; theic tlie Court,^^}i:.agh it cannot grant 
.1 formal injuiidlion to dole the hands of attorney-gener.'il, yet it 
can and will m.ikt* an order on the profit-utor, who is party to a bill - 
in this Com:, not to proftcutc : and iliatis the very cafe before the 
Court; for it is fvvoin, that the Kdidtinent found at the feflions is 
merely for fifliing, without any circiimfiances of mifbehaviour* 
winch tend to a bi each of the peace ; and the queflion upon fuch 
indidlment ran only be upon the civil right, which is the fub- 
jedl of an aciion, and is already before this Court, which 
will make an oi ler on the p.'ofccutor/ who is -a partjf to'a 
fuit for the fame thing in this court, not to proceed on the 
H indidtincnt until his right is at in at pciiod his court. As fuppofe 
a bill here to fettle the right of lands, and there arc fjvera! 

€ itiic*-, and ir.diilrnents brought by lome of the parties for thofe 
fjrctblc eiiiric‘., »vhich indictment is a remedy by act of parliament 
for brcfch of the peace, and alfo a civil remedy for the benefit of 
the party, yet xhi Court will ftav thr party fiom proceeding in * 
this iTidictineXit for his own benefit until bis right to the lands Jb 
the bill is Jetcr.nmed in this court. 

Therefore • 




the Cotiri of Chancery. 

A 1t*herti£M’e let there be an order on the plaintiff to ftay him from 
procuring th6'defendants or their agentS} either by way of a£tlon 
or indi^ment, for exercifing the right of fifliing cLimed by the 
dei^dants in their anfwer, until the hearing of the caufe or further 
brder* 


Ltockwood and Others againji Ewer and Others; 

Lady CJ»iTd and Others agaiuft Channiler. 

In ^hanceryy Eajier hrm^ 15* 


OF 

ANO TKJI 'V.lj 
ALDBtMBN '*'* 
aganji ^ 
Sir Lioheb 
PllKIUTOlf f 
AND OTHRRf.' 

Cafem^ , 


2. 1742. 


*T^HIS was %bill brought by the reprefentatives of Sir Hhomas In the year 1708 
■*“ Coke againft the reprefentatives of Air. Etuer^ in order to hoirows of: 
hav'e a redemption of two thoufandfive hundred pounds Eaji-India iffiif'*' 

ftoclc,upon the payment of what fhould appear to be due for principal to^^JooLZ^" 
and intereft on an original loan of,two thoufand pounds, fbr which India ftock, a^' 
the faid two thoufand Ave bundled pounds Euji-India ftock was s^ve his bond ' 
mortgaged to, Air. Ewer. 

ThI^ase was thus :*In the year 1708 Sir Thomas Coktj being Liwwng | 
governor of the OU EaJi-JnJia Comp/iny,, and having occaflon to tigns a defeA-> 
borrow two thoufand pounds, but not thinking it difcrcct that the ^““*1 by winch 
Company fhould be acquainted with his want of money, applied 
himfelf to Mr. JfalterSy in whofe name, as the bill charges, part of principalandin- 
^is ftock ftood, and defireij him to bonow this finn of Ewer as of teicAin^w/y ho 
nis own proper account ; which Alr.»lP*alters accordingly did, and re-iranf- 
for fccuii^ afllgned to Mr. Ewer two thoul nul five hundred pounds , 

£ajl-India ftock, an^alfogave his own bond for the paygisnt of 
the money in yuh following. Air. Ewer on his part, at the fame made, wiiich <> 
time, by his deed-poll of defcafance, obliged himlclf to re-transfer pad, and upon 
the two thoufand &it(;^undrcd pounds upon payment of the prin- **** call , 
Cipal and interafl»by^/^next ; and at the fame tunc, as the bill ve?‘’and* 1 hd*’.. 
charges, Sir Thosnas Ca/’^avc to Air. JValtei s a bond of indemnity theasocl. * gfM'-'i 
for the bond he had giyen on.jjis account; but there was no proof the Aoch after- ' ” 
of this in the caufe. Afterw^ard ^ in the fame year, the ftock y'^dsincre^frd/. 
ibelonging to chat Company fimkmttSM^^e ; tlicy made fcvcral “ *** 
calls upon the proprietors by rc.ifon of theirVanting money, and 
£wer paid near fifty pounds per cent, on accountwiliffe cils fer ytar 1715, and ■- 
the ftock of tvjtfk thoufar.d five hundred pounds, which was fo tranf- ilien oitt;' i* 
lesMdhtfuDnfomuch that, upon paying the lafr call, there was *bij»5ocl,rtoclq,i 
twenty-four pounds*ten ihillings due to A^r. Eiver above the two ^ ® 

Aoufand five hundred pounds Eajl-India flock. In 17^9 tbe|„5 
01 dsknd Hew EaJl~India Cempanies were united, and by that means died; and 
the credit of their ftock incrcafed. After that, in thofame year, 17*9 • 

Sir Thomas Coke died, and left Lady Coke his exccufrix, who made J™****® 
lio propofals for anyaredemption, but Mr. Ewer continued in the 
quiet receipt of the dividends until 1715> whan he died ; but before ^ 
tnat'tim? he had fold out this two thoufand five hundred pounds, length nf 
and united it with his own grofs ftock of about fouiteen thoufand and 

there was nooccafien to foiecloie.—S. C. a. Atk, 30}. 

T a ♦ poiuids. 
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In the Court of Chanc^^ 

pounds. In the year 1719 Lady died, making Mr,LtchmtA 
her executor, who, infew years after he had difeovered that this> 
etjuity of redemption was'in truft for Sir Thomas, brought his blU, 
VIZ. in the year 1729. Mr. Walters alfo died, but at what 
time is not very certain. His reprefentatives however, who were 
made defendants in this caufc,admitted, that what Mr. JValters did 
was done as truftee for Sir nomas Ccke. 

- f 

And the queftron upon this cafe wa«,Wh'\fher the reprefentatives 
of Sir Thomas CokL\ viho zxc plaintiffs, fhoi^i be admitted to a 
redemntion of this Ea/i /«<//« Hock, which was ri.ortgaged in 1708, 
and this bill not filed until 1729, which is above** twenty yc.irs ? 
and. Whether they fliould not oc admitted to a redemption, not- 
v/ithftanding the length of time, as there w.-; no bill for a forcr 
clofurc ? 

It “WAS AROUKD for the tlaintijfs to this efFe6f, by NoEL, 
IVeldon, Wai-ler, and Murrav. —-U'his whole tianfaiStioii 
W'as of a private nature, and carried on in the name of a third 
perfbn. Sir Thofnas Coke died in one year after the mortgage, 
and made 'Lady Coke his executrix ; but Ihe did not ever difeover 
that the equity ofiedemption of this flock belonged to SirT^'ornas 
Coke, aIthou<;h file lived until 1710. After her death her repre- 
fentative, Air. Lockwood, difcoveied the truft, and in a few years 
afterwards filed his bill, viz. in 1729 , fo that the account of time 
which is to run againft a r..dcinption .s only to be taken fibm the 
time of the difc^.vcri, and no. from tlie tune of tlie moitgage made, 
and then the bill will he brought 111 a pioper tune for a rcdcinp* 
tion. The Court will not athnit time to run ag.nnft an infant; 
and the plamtifts ought to have riie fame privilege, for it was 
not pofTihlc for them to bring a bdl for redemption of what thejf 
did not know belonged to them : before they ought to be pre¬ 
cluded from a redemption, Mr. Bwei ought to have foreclofed the 
equity of redemption. 
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It has been often mentioned in this cour*«; that the Jlatute of Limi-‘ 
iatiens, as to making entries and brin‘_,ing ejteiftmcnts, is the rule 
the Court directs itfclf by in the -■edemption of mortgages. But 
that is not the only rule ; f./’Kicpuiticular circumftanccs of a cafe' 
are alfo to be taken iirfb the account, as appears in two cafes in 
Kernon. The f.vft is that of Orde v. Hcming (a), where a bill was 
to redeem a mortg.'ge ; and the defendant demurredJ^vreaibti of 
the plaintiff's own (hewing, lor it appeared the mortgage Waii-hx^ 
years old; but the demurrer uponaigumcnt wasovci-ruled,becaufe 
it was charged in the bill, that the mortgagor agreed that the mort¬ 
gagee Ihould enter and hold until he was fntisfied, which is in the 
nature of a IVcljh mortgage; and in fuch cafe the length of time Is 
noobjcdlion. 'I'he fecoiid cafe is Proctor v. Cawper (e) : The bill 
was filed in 1700 to redeem a mortgage made iu 1642; the mort^' 


(fl) I. Vern. 41S. z. Vern. 
t E4. Abr. 314. 


(b) I Eq. Abr, a. Vern. ^77! 
«. £4 Abr, Cti. Tree, in Chan. 11$, 

* gaged 




outgoings being uncertain 
been in polled 
perhaps he 


uve 


In the Court ot Chincery. 

#age^ entered in 1650» there were thrre defeents on the part of the 
'dc^daiit, and four on the part of the plaintiff j yet the length of 
tinie being anfwered for the greateft part of the time by infancy or 
coverture, and forafihuch as in 1686 a bill was brought by the 
mortgagee to foreclofe, and an account then made up by the mort¬ 
gagee, the Court decreed a redemption, and an account from the 
.foot of t^e account in 1686. As to the length of time, this 
cafe difF^ed from the redemption of lands, where the profits and 

, and the mortgagee having entered and 
^ral years, nadconddered theefiateas his own, 

^ made fuch improvements, and have met with 

luch accidQiT» from bad tenants and repairs, as it would be very 
difficult foi*hini to giv-^e a regular account of: but in the prefent 
c^e it is othcjwife j for in the cafe of Eaji-Indta ftock the mort¬ 
gagee can have been at no cxpence or imptovements, and the 
account wilj be taken without any fort of diihciilty or prejudice to 
the mortgagee j for he has only on one fide of the account to charge 
the mortgagor with tlic principal«and intciefi; fur fu many years, and 
on the othei fide of the account to give him credit for fo much as 
he fhall have received upon the dividends of the Eajl- India ftock, 
whicTiTTe will eafily coljedl fiom the Company’s books, which are 
tilings of a public concern, and he open to every pioprietor of ftock'. 

. Eaji-lndia ftock is a fpecies of perlimal property which has 
arofe within Icfs than a century, and makes an annual profit, and fo 
diift'ers fromany other dead pcifonai thing which lies in the hands of 
* the pawnee without any profit ai iling from it, a*? jewels, plate, &c.; 
and this yvih make a dlfFei ence as fo the redemption ; for a Court 
jviU lean againft the redemption of fuch a dead piece of perfonalty 
when it has lain in the hands of a pawnee for any length*of time ; 
but it will be othei wife of Eafl-India ftock, hccaufe that is annually 
jpaying a fort of intereft to the pawnee. > 

In the caf|^#f a'^Snt-chaigc. this Coiirt had redeemed after 
ughty years time'; an^hey Ciiolc a dilFcrcncc bcLwecn a redemp- 
iionof a rent-charge_andoi^ind (a). 

^ Mr. Attorn deftndants. This tranf- 
ayKiqn was in 1708, and Air. A’lc’er this mortgage until 

^7?si 3^4 repiefciitatives had no Hprnntbka^ll upon him for 

any account of the two thoufmd live hundn'd pouMs Eafl^lnditt 
a^Ajki^efnrB imagined all demands for a redemption to be 
M an Ind: n^, A^r, Etver confidered it ip this light himfelf, for 

' he fold it out, and united it with his grofs ftock. ' 

\ 

But fuppofing this Ea^^India ftock to be redeemable, it is not 
redeemable by Sir Thomas Colons repiefcntatives, the prelent 
' x^intiffs, for the bond of Air. TVdlters is produced, and the tranf- 
•,fcr of the ftock from 'Air. Walters^ and the defeafance ot Adr. 

' Mwer to Air* JValters i but there is no evidence in die world that, 
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§ 

Lockwood this was a mortgage from Sir Tfjomas Coke by Mr, H^alievt as hh 
AMD Othkki truftee j and therefore Sir Thomas Coke*s reprefentatives cannot, 
redeem, for the tranfaaion being in Mr. W'alurs* name, it muft 
amdOthkrs • taken to be his ftock ; and the plaintiffs ought to have fhewe 4 
OR, ’ fome deed of truft from Mr. JValters to Sir Thomas G:ke of this 
■ Lady Child ftock, and that there was a transfer of it from Sir Thomas to Mr^ 
AND Others Jf^alters\ W'hich they have not done : the only evidence is, the 
CHARfsTOkET executors of Air. IValters in their anfwa'/ to lland 

*■ ’ as truftees for Sir Thomas^s^ rcprefcntatitCj'^ur the ftock ; hut that 

will be no evidence againft us j foi though bur Air. JValters' 

executors from any claim winch they may mak't* 'i:;ainft us, yet it 
cannot give a right to Sir Thomas's ieprefentativcs**’o fet up any 
c;aim of redemptjon againft us. 

On plsc’ccs of Mr. Eojcr had a right to fell this Eajl-lnaia ftcck as foon as 
ptifunai imngs, ever it w’ds foi fcitcd by the non-payment or thcpiiiicipaland inteicft 
notredeem day fixed for it,'Fhc coaimon known principle upon pledges 

ihemattheday, ofperfonal things i <5, that if the pledger do not redeem them at the 
the pawnee may day, the pawnce may fell them without any previous decree for a, 
fill them with- foreclofure. "^I'his cafe differs from that of a rent-charge, which is 
cut a deerte to ^ thing, and IS as fixed and fubftantidl as the land itfelf; an4 
wtciOic. 2^ Lavinvton^ in ^frhIch the cafc*of IVid^- 

drington v. yen/itrgs is cited, the Court denied a redemption of a 
rent-charge aftei lixty ycais, almolf purely for the length of timej 
and Lord HARCor'RT i'aid, the Court had already gone too far 
* in permitting redem[)tiOiis. 

It is very ir.corn cnient that thefe pi*rfbnal things fhould be ‘ 

always looked upon as redeemable, tor length of time cariies with 

It a prcfum]n.o:i that Mf. Etver was a purchafer of the equity of 

led mptifin of this ftock horn Air. IValters or Sir Thomas Coke the 

(ejiuy que trvjl ; and though there would be no diiHciiIty in taking 

the account of ftock and its dividends, yet that is not the prefump- 

tion the Court goes upon in the ledcmption^j^ih’ortgages, for it is 

that property may be quieted } and there Ir* a perio?? of time whei^ 

the party muft ali'cil his right j and th(>^famc length of time ih:^! 

bar a redemprion in equity as bars aiLt-litry by ftatute. 

* 

Hardwicke, Lord Chajur-Uor. I am of opinion, that this blli*« 
eugheto be difinift'cd It would be very mifchicvous if this caule 
was permitted tO. pfocced. If this had been land which had been 
mortgaged, Cne defendants could not have held ic^rrcdcemable 
fn e»fe of per- without’ coming into this c^ urt for a foreclofure j but'^ihi^lSlw- 
Ij^alty, nooc- pledged in the prefeiit cafe is not land, but perfonalty, viz. Ecfi^ 
oaflnn to foie- India and it has been determined, that in fuch cafe the party 

® '* has no occafion to come into this court for a foreclofure. That 

9. Peer. Wms. point wasfo fetiled in the cafe of Tucker v. JPUfon (<7^, which waj{ 
thus : One poftefted of an cxcficqucr-annuity foi ninety-nine years 
borrowed money upon it, ami for fecunty there was an abtolut^ 
transfer of the annuity, but with a disfeafance that if the mone^ wall 
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{a) 1. Peer. Wms. a6ff 



rh the Court of Chancery, 



paid at filch 9 day the affignmcnt (hould be void ; the money was 
not 'paid at the day ; upon which the lender frequently dcfired the **‘® 
money, and gave notice that he would fell j and appoiiuiniv a time 
for thepurpofe, delired the borrower to be prefent to fee that the A.NDOTK*a*‘|,; 
annuity was fold at the full value ; the borrower, by letter, defired o>, I 
the lender to ftay a week longer befor». he fold, which was alfo Lady Ckho 
cumpliej^ with j and then the Under dying fuddenlyj the defendant, 
his adinmifliator, Ibldjsbe annuity at the Exihangehy o. fworn . 

broker for the ’full^ilue that thofe annuities then fold for, and 


which was lefs tl^ what the money due to the defendant amounred 
to : thefc aiuitmies atcerwards rofe in value ; whereupon the 
mortgagor«<mought a bill to rciL’-'Mn, or to compel the defendant to 
purchafe anothci annuity on the fame lund, and of the lame yearly 
value, to be twnsfci red to the mortgagor on his payment of principal 
and mtereft : and Harcourt, Lo^ dCbancelloryis^i^y Here is no ex- 
prefs power to fell; and annuities for ninety-nine years are like rent- 
charges out of lands, and not like Itocks, which may be thought to 
be of imaginary value ; and the■ t being no decree tor foreclofmg the 
mortgagor,nor any agieemc it 111 willing that the mortgagee Ihould 
fell, let the defendant procure an annuity of the like value, and up- 
pn tIicTamc fund, to hi conveyed to the plaintiff, upon his payment 
of the principal and mtereft to the defendant; and let the mafter 
compute v/hat is due for princpal and intciclt ; from which dc* 
Ciee an appc?i w'as brought m the houfe of peers, where it waS in- 
filted, that thefc exchequer-annuities, as well as (locks, were equally 
fold at the Mxchfinge, and th.it tins was but as a pawn i and though 
there was no expiefs power to fjl in the dcfcafaiicc, yet by the 
mortgagor’s lettcis it w.is pi unly f'lbmittcd to, when the mortgagor 
defired the fdeniighL be dv.fei i«.U f>r a week , that the convenience 
pf thefe fccurities among inerehaiits w.is, that aftei the day of pay¬ 
ment was pafl'ed they wete taken to be icady money } and that it 
would be intinitAly; troublcfnmc dilatory if there could be no 
falc of fuch pledged without a decioe of forcclofure , 

that this would fet afii^^vcial Tales that had been made in the like 
cafes, and occ.iflon mulfl^dicity of fuits ; wherefore the decree 
was reverfed by the lords, tontradicente. In the prefent 

i«afc, the piaintiiF can be in no oiittAp^ondition than Walters h\m- 
felf would have been if he had been ; for no proof has 

been made aiw otherwife than as it arifes froimi^^miflion in the 
anfwcr of Wa lters* executors, that he is barely a trullee for the 
4tAiefj^ plaiiitifF; «nd though it is true, that an admiflion ii) 

theanfwcr o/onefof the defendants, that he is barely a truftee for 
the benefit of the plaintiff, is fuiHcicnt, provided the plaintiff has a 
good equity, yet it is not fufficient for any othci purpofe s and if 
the plaintiff would draw any other argument fioin its being atruft,^ 
he mult make proof in the caufe that it is fo. Stippofe then Walters 
had brought this bill himfllf. What relief is it that he could afk 
dfter this length of time ? It is proved in the caufe, that very fboi\ 
after this pledge was made to Ewer^ feveral calls were made by the 
Old E^^Inflitt Cojf^pany upour the proprietois, their ftoclc being; 
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In the Court of Chancc^rjf* 

• 

tbsn in a decaying condition, and Ewer upon theib eaUs paid io 
near fifty pounds /n r cd>it. As this has been fo, can it be thoiight| 
becaufc the ftcck is now more valuable, that this Court would havd 
decreed a reJeuiptioji in favom of after this length of time I 

All the perfons who were privy to this tranfadlion are dead. In 
17:19, and not before, which was after the death of Sir ^bomOs Coke^ 
h. Kv »^,ar.d Jyaltcrs^^x bill is brought by the executor of Sir Thomas 
in orcifi' to be allowed to rcdceni. If IValtcrs himfelf had’brought 
this bill after fuchJength of t!;n', he couW^^^pt haye been allowed 
any benefit from it} and the plaintiff cannot a better condition 
than Walters himfelf would have been. For tliei'^jeafons the bill 
mud be difmiffed. 

So his Lordfhip was pleafed to decree accoidingly. 
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Portmari a^aliijl Seymour. 

/« Chancery^ Lojler 15. Geo. 2. 1742. 


X fettles his CIR WII,LJAM r^R I'M AN being fcifcd of a fjeehold oftate 
f^i^hold eftate O OrcLiird^ ill S^n . jrijljitOf Icltlcs It upoii /Mr. Pertmua^ th^ 
hSiOT plaintiff, and the hens nialc of his body, with divers remainder^ 

dy, with re- ovCr j and being alfo fc-ifcd of a cop)hold effatc in fee, held of the; 
iMinders ever, manor of -/)*'<?«, in the fame county, furrenders them to 

fttid Jiinendeis one il/r. Crojs^ upon cord' ( ion that he furrender to one Mr, Henry 
copyhold Poftman and his heii*-, fuhjtdt, liowcvei, in jiis hands, to the will of 

William Crojs. Ac< orJini’lyfurrcndcK'wwciemade into thehands 

C. upon condi- of Mr. Henry Pertmon , and liibleqi.cnt to the fettlemcnt of tho 
tion that he fur- Orchard eStAltt viz. 0:1 the 27th of February 1689, Sir Willian\ 
yend^toD and makes hi/> will, and therein recites the piirpolcs of the furrender to 
Mtheiis,fubjca, Crofs and to Mr. Flenry Portinun^ and then he goes on inthcfc 

ac! words : “ And I dtfire ofmy coufin, thefaid Mr, Henry Portman^ 
to contrive, if it is poffib'e, th.it the faid cjjft'/ftold lands may be 
continued to the owner and ow’ners of iv'y eitat'Sf'tic Orchard.**" 

Mr. PoTtnwn conlinutb poffufied of^^s copyhold land, which is 
renders, defnes liable to this particuler ciiftom, “^V-V*'a furrender of any copyhold 

D. to contrive, tc laud to the ufc of a will is^;:!/good for feven years ; and* if th9**> 

the*°^Mpyhold “ dcvifor live more thryyfevcn ytars after fuch furrender, it is as no 

might be conti- “ furrender; antjj’iiuch cafe, the widow is to have the ellate as fully 

toed fo tile as anheir alTiaw.” Afr. Henry furrenders;^iS copyhold 

Wnerii of the eftatcto die ufe of his will ir. 1717* and makes his W'ilTIbejsfJJfterj' 

^ but outlives the feven ycais from the time of the^furrender. 

<^rd. D. fur- . ^ 

imdeied this copyhold to tlicufe of hiS will; and by tlic cuftom of the manor, a fuirinder after feven 
years r’ve.d, and the eftate goes to the widow ; trd outlives the feven years, and dies, having ftilf 
Jtnade his w»ll, and dcvifed the copyhold to in la.l, with remainders over as aroicra.d j and foralmtii^h 
as D is only a tniflec, equity will fupply tht du'c^t j but there bong no ptoof that it was puffible ' 
jby ’die rules of tlic manor to fettle tins coj 'ihold in Ud as the feeehold, tht o^ufe was put oil until'' 
further pboof. 
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Py this will Mr, Henrf Portman devifed tins clVate to Mr, 
^ortnuiti, the plaintifF, with the fame remainders over as are limited 
in the fetdement in regard to the Orchideikatt \ and in the fame 
^ill he devii'cs to his wife a legacy of ten thoufand pounds, in full 
^ iktis£i(ftion and difeharge of dotirer and thirds of or in any manors, 
** fyc, whereof or wherein 1 am or ihall hr intercilcd, and in dif- 
** charge of all eilates which I have granted heretofore to her for 
' ** life or ^ars whereof Sir JViliiam was heretofore feifed/^ In 
the fame will he furthej^'fiffes his wife his two bell hunting-horfes, 
the bell pair of coa^ -iforfes, her weanng-apparel, her gold watch, 
.and a great pea^itxklace which flic ufually wore. 

And the graent bill was brought by the plaintiff iWJ*. Portmany 
who is entitled to the Orchard eflate under the fettlenient, againft 
fevcral perfons, and tfpccially the widow of Mr. Hc'nry Portmajiy 
who claims, ascullomary heir of her hulband, to have an account 
of the rents and profits of the cuftomary cllatc, and to h.ivc them 
Airrendered according to the niilora of the manor of 'J'aunton- 
Dcavy and to go accoi ding to the ditfedtion of the will of Sir JFtlliam 
Portman, 
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Mr?‘SHOWN and Mr. F*ioyer argued for the plaintiffs Mr^ 
Portman^ 'I'hat this copyhold ellatc was a trull in Mr, Henry 
Portman-y and that if he has not executed the trull, the land lhall 
befhargeablcinto whofclocver hands it conics j that iiidecd, in the 
prcfentcafc, Mr.Henry Postman had executed the trull defedlively ; 
^or the furrendcr, as the cafe isciicuiiillanted, is no furrenderj yet 
me Court will fupply fuch a'defvd^ivc execution of a trull; or if it 
will npt, that the copyhold lhall flill be fubjcdl to the trull in the 
hands of the widow, though flic claims asacullomary 

heir. For though this is not the cafe of an heir at commdn law, 
bul by cullom, yet that will make no difference j for whether it be 
heir at common law or cullom, yet they both make titles from the 
fame fountain, th^ ittCieLlive anceftots. And where a perfoii 
iudeeeds to an*elialc, \S?iethcr as a common-law heir, or 
cullom, as a purchalor umkr ^ comeyance, yet the lands lhall 
fall into all their hands loadea. the trull, in calc of gavelkind 
JbndSyjthe cullomary heir has becirii-ij 'll be liable to the warranty 
onus *anccftor. it is here llronger^Va^^^is in the cafe of a 

trufl,; and if a trullcc do not execute his ti ull^ WA^^ecute it defcox 
■'tively, cejiny que truj} Ilia 11 not be injured, but tli 5 cullomary 
fceij lhall,Jyel«flT!werable. ^n objedtioii maybe made to the decla¬ 
ration o/this triillir» 5 /V Williajti Porthian's will, wherein he de- 
’• fires his coufin to contrive fome way to fettle the copyhold elfate on 
■> the owners of the Orchard eilates, that this word “ defire” is an 
exprelfion fo much at large as to leave it entitely to the diferetion 
’ of Mr. Henry Portfnan whether to fettle it or not; and that the 
word “ delire” does not amount to a de\'.fe, but the word “ dc- 
fire** in a will is as lliong as J devife, will, dircifl, com- 
mand,” and that it is mandatory and obligatory in all relpec'ls ; 
(h)d there is no particuloi technical word for a devife, foi any words 

whi(d]i 
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which exprefs the intent of the tcllalot are fufficient: anj there t$ 

^ a cafe in 2. Vern. 228. where the very word “ defire” is held to 

^SYMovR. amount to a devife, and not to be difcrctionary. The other pbjec* 
rion which we iha!l make to the widow is upon the will of her late 
hufband -'wr. Tawns^ wherein he gives her a legacy of ten thoufand 
pounds in full of dov/er and thirds which fhc can claim of any of his 
clUtes, and in full of all eftates for life or years out of Si^ Viliam 
Porttnan's eftate. He then g<ies on aniU^ilcs to her ccfach-hories, 
hunters, Uc ; and in the fime will he devi}^ the copyhold eftate in 
<liQ}Ute to the plaintiff^ and the heirs of his bhdjj. And the rule of 
law is, that whoever will take advantage of one f/*’rtof a will mufl:’ 
fubmit to every other part of the lam*- will, as weIl'*o thole parts 
which aie to their benefit as to thofe whicli -’re to their prejudice ; • 
and the)' cannot claim particularly, but muft ii.^mit entirely. If 
fo, and the widow claims the ten thoufand pounds legacy, and the 
coach-horles, hunters, &c. in the other claufe, (he muft not impeach 
f)ur devife, but muft let it be at reft. 

Mr. A'VTOKXiY.y-QE'ii^'n.Ai.^for the fJefentJants^ argued, that as 
to the latter objciSlion upon Mr Henry Portmon's will, the legacy 
of ten thoufand pounds was given only jjn reftraint ofiSfuwer and 
thirds, which is a particular light, and cannot reftrain the prefent 
right, which the widow lets up as cuftomary heir ; that the other 
claule, being only a devife of paraphernalia, gives her no more thaa 
what was her own before, and fo is void. 


That the Orchard eftate being fettled to Air. Portmatty th^ 
plaintift', and the heirs of his body, witft remainders over, and the 
copyhold eftate being defired by Sir ^P^itliam Portmatty if pofiiblc, 
to be fettled in the fame manner, it was inevnibent on the plaintiff 
to hav'i? pi oved, til at copyholds in the manor of Taunton-Dean jre 
capable of being fettled to the heirs of a man’s body, with remain.- 
ders over j for if they cannot, the eftate willj ip dileharged of the 
truft, which is an impofiible one, and will iJtfc^ijj g^ ecording to thq ' 
cuftoin, to the widow, the defendant. 

4 

Hardwicke, Lord Chanccllo^^‘ this cuftomary eftate is 
capable of being limited in tbeitfianner as Sir ffrUHain Por tmud 
has fettled his eitatc atjP*^flrr/,then the claufe in his willdcdlatln?’ 
that he had inade>*niri ender for the ufe of it, and that he had di« 
rented the &«tH 3 erees to contrive it, if polTible, that his copyhold 
eftate might go to the ownci and owners of his eft'fctfl^gtQ^jj^r^. 
accoidingtohis fettlcmcnt, will make it vcryoplain that A WM a ‘ 
truft In the hands of Mr. Henry Poriman \ and according to the * 
coifcin 2. l^crn. 228, 229. AlcoCk v. SparhawkyUtvc word defire**'‘ 
is equal to devife, bccaulc it exprefles the intention of the teftatpr i' • 
and the purpofe of every will is to do no more. But if the copyHold 
eftate is not capable 01 li nitatioiis of that kind, and Sir ff^i(liam 
Port/nan could not have luirendcicd the eftate to the fame ufea < 
as the On hard eftate is fettled, tlien the plain tiff cannot be enii- *' 
tied, ^ 


‘ But. 
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But taking this eftate to be a trufi in Mr. Hen^ Porlman'^ 
hands, and thequeftion, Whether his cuftomary heir is to have the 
jand»rubjc^t to*it ? as to that I am of opinion, that every cuf- 
tomaryheir, if he take merely as heir, is equally in the power of 
his anceftorwith any heir at common law. But there have been 
cafes in abundance relating to copyholds and bsroughs Englijh 
where an anceftor having furrendered and given his lands in fuch 
manner aA would bind an heir at common" law, it has been held, 
that it would allb birfa 'tBs cuitomary heir j and il Mr. Henry 
Portman took this y i truft eftate, its defcending to his heirs by 

•.cuftom will not ^iftipede the tiuft. But if Mr, He my Portman 
had had the eftate fubjcift to no truft, and had made a fur- 
, render which was defeilivc or void, as in the prclent cafe by his not 
dying within feven years after it, theiehis cullomary heirs lhall not 
be bound, but fhall take the eftate bccauft of the impcrfedlion of 
the fui render. Juft as if a man devifes copyhold lands without 
furiendcr to a ftiaijger, as the devife is not good, the heir ftiall take 
them againft the devifee ; but if the f.ime devilbr took only a truft 
in the lands, his heir fhall be liable to the truft, although the legal 
eftate comes to him, Suppofe lands to be liiiiendcred upon truft 
to a to do a parttcular thing, and he negleiEts to do it, or 

docs it imperfedtjy, and the legal eftate fJls to his culloinary heir, 
it fhall be liable to the truft. But all this depends upon this point, 
WJicther this copyhold land is capable of beuig fettled in the fame 
planner aS the Orchard eftate. 

\ Therefore this caufe mufj go off until further proof. 



agaiajt ' ^ > 

Skvmooiu ' 


Bagfhaw aoaiiift Newton. Cafe 105, 

• In Chancery^ 18 Oiiaher 1743 , 

•T'HIS BILL waiUlfoughtfor the pa)ment of a legacy left to the Onabfllbrought 
• plaintiff bjjhtf fawn’s will, who died 111 1719, the plaintiff at for a fpecificle- 
that time very young, li was a fpecific legacy of the ftock in the E“yi eofts dc- 
funds and Souto-Sea annuitr.’fe payable at twenty-one. *•* 

T he executor did not approjil-i-’to^any particular fund for the ****** ^’* P®'"*®- ’ 
•\fi!Whd^tofihis legacy, and died, leaving*;? ^^onfiderableeftate in the 
funds, which he, by will, had fubjedkd payment of his 2 

debts. 

T*k: ordered intereft to be computed at the rate of 

five pounds per cedi, and refolvcd, that w’hca a fpecihcleg^y is 
plaimed in this couit, the legatee muft have cofts decreed him out 
of the other part of the teftator’s eftate i for other wife it would 
]^e tx> abridge the r|iccific legacy. 


Bri^ick 



I ft 
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Cafe 106* 


Brizick agalnft Manners. 

Chancery^ Enjier Terniy 15. Geo. 2. 


^onanaccoaftt T^R. BRIZICK, the plaintiff, having gieat dcalijigs with the 
fbted, owes B. defendant’s late father, in ^pril 1740 they clofcd their 
400L ji. agretui accounts, and a balance of four hundred pounds and o^* appeared 
jK)ol*^Md'io fc*^ plaintiff. Jlir. to fccure uiis d^bt to 

CBK silvern Jin- plaintiff, agreed to make a moitjjagcoihis Paxton eftate for 

kig jocL by three hundred pounds, to giv c a bond for one hupdred pounds, and 
murtgogc to pay the odd money in ready cafh. In purfuaneb^ this propofaf,' 
ALvers a deed Manners delivered a deed of conveyance to A^T^nyers of the 
oine^ eftate , and Mr. Conyers^ being an atio»ney, took inftruc- 

who taktb in- tions in writing ror amoitgage j but Air. Alani.cri dying in a 
^tuoftiors to month after, the mortgage-deed was not drawn or executed. The 
drawmoitgagej parol agreement for giving the bond for the other one hundred 
***=*“'■* pounds was proved in the caufe. 

g^e executed ^\nd iiow this bill Was brof.aht by the plaintiff againft A/r, 
^dtes.'I A/afiners'shc\r at lav.', that his debt, as to the one hundred pounds, 
brp.ridi>riliov- >Tiight be conlidcred as a bond debt to clvirgc the real eftate ; and 
ed,>cton a bjll that the dcfvndant, bis hen, m.ay be decreed to execute luch bond 
Bfought againil as his f.ithci h.idby p.uol agieed ; and that as to the three hundred 
, the heir oi pounds, it iiuy bc conlideied as a moi tgage upon theeftate, 

to cairy H.VitDwicKT, Lord CnantcUor. As to the prayer of*thc bill in 
•hem ii-.o txt- relation to the thtce hundi cd pounds, and the having that conftdvre^ 
as a mortgage upon the Patten eftate, that is a {loint given up ; 
for what was done by the parties in writing was not done by way 
of agi cement 01 coiitiaif, but only as inftauctions to an attorney 
for a further adt to bc competed arterwjirds ; and it was given, pot 
*0 be evidence of a contradt, but only as an alliftant to the attorney’s 
memory, by way of inftrucfion to prepare a ijcpd to bc executifd ; 
andthefe inlhuctions w'cre not figncd bysM^ pa^tjuand all the af^ir 
was not executed. If this was to^c decreed as the party’s 
agreement, in every cafe where a had given loofe inftrudlions 
to draw articles, the party niighjfciufc brought into this court to de¬ 
cree a pcrfoim.’nce as o^M^wtefes themfelves : a thing whicUJw^ 
never yet been cai n;,id’1o far in this court. 

As to th«*t$nc hundred pounds which is proved, the defendant 
agreed to give a bond for it, and had given infti udlifnw Ltp an attor ncTf 
to draw it ; but upon what penalty, upon Y^at. conditikn, 
what intercft, or at what time payable, does not at all appear; an$i 
therefore it is impoftible for the Coutt to carry fo uncertain aii 
agreement into execution j for it would be at a lofs what decree 
to make. 

It has been infifted for the plaintiff, that if a man borrow a fum 
of money, and premife to give a'jond for it, and do not, that SO) 
adlion on the cafe will he, and damages may be recovered i ‘and 
that therctore a bill may be brought fur an execution of fuclv e 

promife 
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J^romife in this court; but I do not know thitthere ever Was Tuch fimtle^ & 

a decreC) not even before the ftatute of Frauds and Perjuries. 

Thus.far the Court, to be fure, would go, that fuppofe a man in- ■■ 

tended to lend a fum of money upon bond, and paid it, and the other 
party then refufed to give the bond, this Couit vvould carry fuch a 
parol agreement into execution bccaufc uf the fraud on one party 
but there is no ingredient of fraud in the prefent cafe. But at the 
'fame time,^ will not fay off-hand that the Court would not decree 
the prefent agreement the party himfelf, if it had been mor« 

certain; for as againft the party himfelf, the bond might have been 
■^onfidcred as a pcrfonal coiitiai^f, not binding immediately the land 
itfelf, but only ;n its confequcnces, viz. by rocovcring judgment 
upon it, whictf may be dtine alfo upon every fiinple contract. But 
‘this is a bill notajjainft the party himfelf, but againft his heir ; and 
how does the cafeltand as to him ? Why, thebdl is brought againft 
him in the alternative, cither to execute a bond, or to charge the 
lands with this as with^a bond not within the ftatatc cf Frauds and 
"Perjuries, which requires agreements to be in UTitMig that 
affect land ; yet a bond charges *;ui heir , and upon an .uEtioii 
brought againft him upon fuch bond, if he nas no land fromhisaa- 
ceftor, ■be-^m^y difeharge.himfelf by a plea of pet difeent \ 
and if he has hn^, he will be charged as to them ; but if I decree 
him to execute this bond himfelf, lie will he pcriunall/ liable; and as 
to lands of his own purchafe, he can by no plea difchargc himfelt 
therefrom $ and I cannot make a decree that the heir lhall 
bind himfelf upon this parol contra*.ft, though cf full age, becaufe it 
^'oiild be putting him in a much worle condition than it his anceftoi 
had executed the bond, becaufe his ancjflor's bond could onl> 
charge him as having lands by difcent; which I cannot do, becaufe 
it would be fetting up a pjiol contiait to .*4eit lands ; whiA tins 
Coilrt cannot do, becaufe it would be v/ilIhu the ftatutc of Frauds 
and Perjuiics. 

' As to the othor-fAtt dt >thc prayer of the bill, the plaintiff comes 
direiftly to aft'edl the lands, for he prays a fale of them upon this 
parol agreement, which, is pi;Mnly fettmg up a paiol contract to 
aifedf the lands ; and the agrceii.mt to fuch a piirpofc ought as 
txxaalsJtti be in writing as an agreement fale, mortgage, or any 
, oftier conveyance of an eftate. 

But fuppofing the parol contract to be out of the'ftatutc of 

* Fraud^.aiid jPr/juries, and 1 had power to decree a fpeciHc per- 
^ibhftancc, yet it could not be pofltbly done for the uncertainty of 
'Ais agreement, which is always a rule ta induce this Court to re- 

a fpeciflc execution » for what condition could 1 name, or what- 
JHJnalty ? Could I now have done this againft the anceilor him- 

• Whenmuft I make the money payable ? and. At what rate 
uitcrcft ? All this is uncertain. And I do not know whether 

' this man would have bound his heirs i for an heir is not nccelluily 
it^ound by the bond of his anceftor, nor ever is, unlcfs he be cx- 
‘^jpr^ly named ; and I have jfeen bonds come into Uns court where 
- " the 
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»*ieTeic the heir has been omitfed; and a man may give a fpccialty witfiouti 
binding his heir. If the bill had been brought againll the anceftor^ 
^urt would have decreed the bond in the c^mon form.; - but 
the cafe is different when a bill is brought againfl the heir, for 
nothing can bind him but what creates a hen upon the land) which 
a parol contract cannot dO) bccaufc of the ftatute of Fiauds and 
Perjuries. And it would be a thing ofmoft dangerous c^ifcquence 
f to extend agreements by word of mo^^tl^^in the diflufrve manner 
contended for, wz. that what is verb illy contrafbed to be done is as 
though it was done ; for this would be taking ^away the conveni- 
encies of the ft.. i-nc, and would throw agreements into the fame 
loofcncfs and uncertainty as was before that a<Sl of p^triiament. 

For three rcafons then I muft difinifs the bill fnft, That 
this parol coiitiaQ cannot alFccl the land, and therefore, fecondly, 
not the heir ; and thirdly, this veibal agteement is uncertain in tho 
pcnalt/, time of payment, mrereft, &c. Thefe arc fiifficientcaufcs. 
tor the Court not to carry this oral agreement into a fpecificpcr- 
foiiiiancc. 

And lilt. LordHiip decreed accordingly. 


Cafe 107. 


A. dev.fcd his 
tcalanLlpiifoiuI 
eftate to StXar. 
thilomtw'i Ihfji- 
ta! , and it be- 
in^ douhttd 
■whether this dc- 
vife was within 
the flatute of 
Mortmain, the 
governors of the 
hofpitalardncxt 
ot kiD came to 
an agriemmt, 
that one.fourtiv 
ibould be p4<d 
to the next of 
kin, the otiicr 
three-fourths to 
Che hofpiral ; 
end this a^ce- 
carr.id in- 
cacccuticn. 


The Attorney-General cgai'ift Laridcrficld. 

In (^hancci'fy A/uLijImus Term., 17. Geo. 2. * 


y 4 . 


WILL ihvifrs till his eji(tic both real andperfonal xo the 
fpital.-. of tHaint HurthobmciVy tj\. and it being a queftion. 


BY w 
• hofpit.' 

Whether this devile v.ms within the late Itatute of iVfortinain ? 
the governors o. the hofpit.'ls, occ. and the m'xt of kin came to an 
agreement, that .ill the cftatcb, both real and perion.al, Ihould be 
fold, and divided into four parts, one of which was to be for the 
next of kin, and the other thiee to be paid to tlie ufa of the faid 
corporations. 1 he leafehold was four hui?^lvd pMu^ds a-year, and 
the pci Tonal four thoiifand five hundre^ pounds after debts paid. 
This agreement came now to l.e eft iV^ifticd in ch.incery. But it 
not appearing what proportion <^ 5 hafehcld andpcrlbnal eftates 
bore to tlie real, the Court w.fi'iinwirnng to decree until the 
fhould report, whetl''*' tins agicement was for the benefit of the 
charity , for bt'llie wilting it appears to be a piopofal osily, and nd 
agreement. If ihc lattei, the agreement of fo great^corporation 
would hive great weight with me ; but thefe cqrp^fton?'are 
only truftces for the fevcial charities, and canifot alienate the lands 
or eftates given to thole ulos. And thefe eftates are diftindt from 
tbofe which they are fcifod of as mayors. See. of London. 

Nott, I'his agreement was afccrwaids eftahlifticd by a decree. 

No TE, In this cafe the attorney-general argued, that as corpo¬ 
rations could not be feifed to an ufo at law, no more could they be 
truftees, but ftiould have the lands to their own ufc, divefted and 
freed from the ti uft. 1.6V. Gbeedliegb*! Cafe, 


But 



i 
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But THE Chancellor would not let hini^o ody nothing being CorponiijtH^,^i; 
clearer chan that corporations might be trufte^s. may betroae^ 


moybetraaefiiK; 


P ■ \ ■ 

Levi Gomez agalnfi Graham, Philips, and Gold. Cafe io8. 
In Chanceryy Eajler Termy 15. Geo. a. 

' ^T* HE DF7ENDANT Grahamhtxn^ fort-major Royaly \ mai<^^ of ’ 

in Nova Scotia, in /finer'la, with the pay of eight fliiilings fort borrow* 
a-day, and being in want of money, borrowed the fum of two **5l- o [ b . For 
. hundred and twenty-five pounds of the plaintiff, and made an A 

nflignincnt of his pay to him to anfvver an annuity of thirty pounds !"i 
to the plaintilt for Mr. Graham's life, by quarterly payments, with aSSov» 
a power, how'ever, in Mu Graham to redeem in two years time, Iwi payofSs.a- 
upon giving fix months notice. 'I'he plaintiff fhewed this allio-n- ‘•■^y»witJ,apow- 
inciitto the defendant Gold, who w'as agent for the payment of^all 
the officers fabrics in Nova Scotia, who refufed to take notice of toC^ 

nt, or to pay .any part of the annuity. Upon which Mr. Gomez, the^ pay.«Kot| 
brought this bill agaiiift Graham, GAd, and alfo againft Philips, I'rfufes to 
who IS general or governor of Nova Scotia j and the prayer was, ”odce 

to have the a onuit)^ paid by the defendants and Gold out of Wliere- 

Graham's pay from the time the aliignment w'as fhewed to Gold, JurbjJi agumC 
or that Graham might pay the two hundred and twenty-five ^ and c And 
pounds and intereft, and be obliged to redeem the annuity. <*‘-«.ed,thattIje 

Mr. Ord, Walker, and Murray, for the defendants, 
aigucd, that the cafe of the^plaintifi did not deferve any couritc- that c, as 
nance in equity, for the perfon who airigpcd his pay is only foit- was not 
major of a town in Nova Scotia, with a fal. i y of ci?ht fhillinrrs 
a-day onlyi and if an‘ officer of fh an alSow.ince is to,aflign 
his pay, liable to a confidciablc annuity, he will jiot be able to keep hi.ng tlw bill, 
himfelf, and to anfwcr the character ct his ollice, which will be of the 

prejudicial to the public utility. IjLfides, he mny have made 
-alfignineiits of ^ejan.<:pay, and the agent ought not to keep . 

a book to enter thefe allignmcms in, nor to take upon him the where.. 

office of chancellor, in cafe :hcre are fevcral afiignments of the f*«foitla;,wst 


iLviL.iv aiiigii ii) vri ^aiLui j lj dJlu liic alUgnCe 

bring his affigninenc to the proper ofiiccr, he takes no notice of 
. fuciLalfignmeiit, for they will not load tiieir books with fuch mul- 
.tiplicity of alfignmerfis as might be made. And if in iiich.care 
' 'th& officer pay the ftock to the perfon in whole name it ifands 
.;;Rnd the affiguce bring his bill, if he was to be liable to pay this 
Again to the affignee upon the foot of notice, it would fubjeef the 
oifiber to the greatefl penis imaginable. 

f Murray, for the defendants, argued, and bid, the only queftion 
iSy Whether the bare hands or infirumcnis to pay public money to 
Ibldiersarc to take noace of afiigntncnis ofio!dierspay,fo as to be 
. liable 
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l.c«riCoHx^' liable to a repa3^enj/if he refufe to pay to the afligneei an<f ^ajf’ . 
«/*>»/* jjjg pcjpfon who hi by his p’oft to receive. In point^of ' 

chofes in afiion cannot be a^^gne(l^ andrthe affignee^could . 

Ako Otfis. recover them no otherwife againit the agc.it than by filing in ^ths 
defendant Graiam*% nsame ; and in affignments 6f chafes in 
there is generally a covenant to fue in the aiiignor’s name ; that 
this Court relieves afligiiees of chefs in afiion only in jnartici|lar 
circumitances (r/), for there muH not be only a valuahto confide* 
ration, but alfo no mixture c>f fraud ;*and if any inconvenience 
arife in the relieving againll the rule of ci'inmon laW, this Court 
will not do it, and here in relief to the pliiiitifF the public utility 
would be damaged, as is (hewed above. He then cited the cafe 
where the great Companies will not take notice of aflignments of 
(locks. That if an officer has a right co alfignjii«- pay, every 
common (bldier has a right to do th« fame ; and it would be end- 
Icfsfor apaymadcr to enter all affignmeiiCs, and to be liable tore^ 
payment if he did not pay the affignCes : That this annuity was an 
anticipation of the officer’'s pay, for it is an annuity chargeable on' 
the falary for the life of the officer ; and if every common foldier 
could make fuch lading charges on his pay before it accrued 
due, he mud darve, and be quite difabltd to duly, or 

to anfwcr the demands of his country : That by the cudom of the 
army, the agent is not obliged, nor ought, to pay any (alary but to 
the foldier himfelf: 'I'hat by the late ail of parliament of Mutiny 
and Defertion it is enabled, “ That if any agent, paymader, or 
“ clerk, do wilfully detain any foldior’s pay for the fpace of one. 
month after it become due, he (hall forfeit his odice,be incapable 
of holding any other, and pay one hundred pounds That the 
paying thclc ailignmcnts to (hangers, and aot to the foldier, may 
perhaps becondrued to be a v/ilful detaining ; That this bill, efjjc- 
cially as to /llr. Philips, ought to be difmiii'cd with cods, for he is 
general and governor of Nova Sofia, but receives no public 
money, nor pays any j that although lie ivflf‘esJibe„Pgcnt, yet it is 
not as deputy, but names him merely as an officer having power 
to name other fubordinatc officei s. 

H.^RDWiciCE, Lord CJ unccUor. AS to Jlfr. Philips, wh 6 is ge* 
neral and governor of Nov i Siotia, there was no ground 
him a defendant to this bill; for it is not pretended that the pay 
comes to his hands ; it is I'Tued thtough the hands of the pay* 
madcr-general to the agent ; and the I.,cginature, in the (^atute 
of Mutiny and Defertion, which dirc^s the gay of foldters, taHes 
notice of the paymader, agent, or clerk, in exprefs words; but ■ 
there is no notice at all of the general or governor. In cafes of • 
this kind, it would be very mifebievous if bills were to be en* 
tertained againd generals of regiments upon affignmonts made 6[ 
the pay of any officer, and that they (hall be adeflcd by notice when ' ' 
thete IS not any proof of notice, and not pretended that any pay 

' V 

(tf) X. Term Rep. 26. 619. 


goes 




GbaHAMIt. 
AMD Goad. 
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S def through the^^ hands^ Therefore as to him muft be 

iffnifTcd with cofts. 

. A*s. to the defendants Graham, and Gold, the agent, there 
have been feveral objections made, and principally upon the con- 
ilderation of public utility. It has been faid. that thele forts of 
tiffignments ought to be void ; but this is a defence which comes 
. much bef^r from the mouth of Gold than G''ahtm, who granted 
the aflignment, and received a valuable price for it. This 
objection undoubtedly deferves to be conlidered. 1 wifll 
practices of this kind were to be avoided ; for there may be many 
inconvcniuncles arifing to the public by grunting anticipations of 
pay before it is due, or making annuities out of it, efpecialJy by 
■ lefler officers, where their pay is foarccly a maintenance,and thereby 
difubling them from ferving their country. Yet it is very difficult 
to tell in what place to draw the line to reftrain thefe aflignmonts; 
for as thei e arc, on one hand, great inconvenicncies, fo, on the other, 
iUch affignments have their advantages. For where an officer 
'' has a family, he may not be able maintain it without fuch affign¬ 
ments, or fome other kind of draughts upon the agent; for they 
may jvant^ perfonal credit i and m cafes wheie an officer may 
Want a prct'fy^hi'gc fum for publ.c occafions, as to buy himfelf 
tents and buds to incamp abioad, he may not be able to buy with¬ 
out thclc foits of fecuritics upon his pay. if I (hould reftrain 
tbefe affignments generally, I fhoulJ only make a monopoly of 
thefe forts of fecuntics to agents ; and upon fuch a d:crce, con- 
fequenccsofa worfe kind VjOiilJ aiil' rh in wh. t Inch i'ffignmcnts 
are made upon good imd full conlidcariou : tn lefoiel ihall be 
very cautious in laying down any fucli lu’j. 1 wfh any evidence 
had been given, that it is the culloin of liie amiy that fucl^ affign¬ 
ments are not good, and that the agents iii-vur take any notice of 
them, or pay them ; for cei tainly thcfc alfignments arc not reftrained 
by anything in the Mutiny and Dcfertimi liill; tor ihcag -nt there, 
if.he wilfully dt't. pay for one monih .’ftci it Ihall be due, 

is fubjeCted to very haid penalties ; but Ins paying thefe affi 'ji- 
ments to the affignees, and lu^t to the foIJicr is no wilful 

detainer, for the ioldicr by his deed has coafentcJ that the pay 
withheld from him, and paid to a third peifon. 

As to the praiffice of the army thcic is no ptoof, but I believe 
both in THE FLEET and the aemy, that it is the cuftom every 
da^tu do the fame thing. Tickets of leamen, and lettci s of attorney 
to receive failors pay in the fleet, were in daily ufe unril a lateaCf of 
parliament to reftrain fuch fallal's tickets ; and this ftatute is evi¬ 
dence of the gen^'ral cuftom before. And if the l^egidature fees 
the fame inconvenicncies arife from the affignments of foldierspay, 
they will reftrain it; and :t is not for this Court to do it againft the 
ftniverlal pra£fice, where fuch affignments arc made upon v<iluable 
Coniideration, and without traud. Suppofean ufficar wants money, 
arid burrows it of his friend, and diaws a bill upon the agent ro 
pay to Mr. A. or order, fo much out of his growing fobllftcnce; 

V OL. IX. U thefo 
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AK0 Cold, fuch draughts have been bills of exchange f And they have beeh held 
not to be {o (a): fo alfo to pay out of growiiig rents are not bills 
of exchange; for it is uncertain) fioin the accidcius of bad tenants 
and the quantum of the rent, when it will anfwer the^ draught. 
But though fuch notes are not bill*; of exrhiiigc, yet h they arc 
accepted) the party, by changing his aition, has a remedy againH; 
the acceptor, though he cannot dcclaic upon the ciiftom of mer¬ 
chants. And if the party has a lenicdy upon tlic.ig-ni’s acceptance 
of thefe bills, why is he to bo roincdilcfs upon an aJhgn nent, which 
is as good a conveyance of the propeit) ”5 n bill .o ct pted ? If 
thefb alignments weie to be difallovved, oflic.. . iii ni my cafes, 
would not be able to live, lay down a lule agaiiifl them 

where there is no fraud, woiiM be laying down a relhi'.mt. againft a 
genera! pr ichce ; and if tiie incoiivenionce is V'.ry great of theP* 
aingnmoi ts, the Legiflat-'re will pioliilnt tb.en’, as it h.is done 
fo.uncir& wages, [f theie had beoii any [u'aj iii l.ai'd in ihc tianf- 
a(Sli«>n, or any fpecial iiKon/om^jice a'■ .:.m'iii;> this Imgl^ caL*, oi 
that It was against the pi\v'ticc, it fiioKkl weight. 

'J’heieforo upon the vv.ioh', I :i’,i of opimoM, thi'* afUgnmcnt 
of pay to fcv.uic an annuity ib geovl, and that it is not to be fet 
afide. 

c 

Anothci' qu« Hion In nlarion to the d ‘f'nJr’iit Gcld^ ITow 
far he to lie afle^kd by ni/..^ ■ ot t. i- alin'.i'meiit ? It is piovcd, 
that this alli'vimcnt was broi glit to (rVA/, the aptnl, who faid he 
would have notlim'3; to do witn it. Aiul the ph.int.n'now infills, 
that as till, notice ibl'i-cts the agtot, Iv oii^iJt tt> hive IK pped the 
pay, andoi'glit iio'ii that fin- to b.- conlnleicd as a trullce for the 
anjujitant pt tnnls \ and list if hw pay tb.c whole lalary to 
Grahariiy he pays it iii hi-?owii ought to r pay it to the 

annuitant and allignte. 'I tic Connlel Ivir xh^d.«lni'int Gi^Winfifl", 
on the other hand, that C/’i.nvlit retell- paving or lakin;; notice 
of this aijigmnent ; rh.-t the piil-.'it Cornpanici-, as the Batiky the 
Eajl-India Cjmptnyy .'iid S'Adit-Si a Cf/inpti-yy v. ill not accept of 
af&gnments of ilock', ot parts of ilock, tr bills drawn upoy^j^citi 
by people who have Hock., lor it would he inconvenient to load the 
public books with fuch muli.phcity of matter, for a man might 
dr.aw a huiidicd bills fur one him lied pounds ; and therefore they 
will pay no money but upon ti. ntfer. And 1 HiaU be cautious*111 
obliging .igciiis to lakei.uiice of thefe aHignmeiits ; fur there may 
be feveral aihguments of the fame pay; and 1 would not put agents to 
thedilficulty of dcteinuning the priority (d fiich^aliignments ; for 
an agent detcinnnc wrong, he would bo l.ablo to an account and 
repayment to the proper pcifon intitled. Andiliercfo’'e I do declare^ 
that Go/d, the agent, is not to be affecK-d by tnis : md of notice^ 
Suppofe an oiHcer draw a note on the agent, in the lorm of a bill 


* 

itvi GoMts thefe bills have be^ common, and upon the acceptance of tfae^ 
^gmnit agent feveral a£lions have been brought upon the cuftom of mer<. 
Ckaham, chants in the kind's bench ; ai.d the qnejtion has been. Whether 


(ii) Jofll£l<ne V. LalTcre, 10. Med. 2^4. 316. 


of 
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of exchange, to pay lb much to B. or crder ootof his grow in g 
fubllftencc, and the a^ent refufe to accepf it, wiil any court of 
law> or equity (ay he ia obliged to ftop the pay in his hands ? It 
\rould be very mifchievous to make public payrnaflers take notice 
of fuch alfignments. Therefore he is not to be affet^ted upon the 
head of notice in the prefcnt cafe until his being fcrved with a 
juhpeena^f the bill, or until his own anfwcr. 

And his Lordlhip decreed the MASTEatotakcanaccountofwhat 
became due to the defendant Graham from the defendant Gold for 
his pay from the time of the putting in the anfwer of the defendant 
Gold : And let the defendant Gold pay to the plaintiff fo much as 
fhall be foiAid due to him for his arrc.ns of the faid annuity out of 
what fliall be found to have become due to the defendant Graham 
for his pay on the account before directed ; and let the defendant 
continue to pay to the plaintiff the growing payments of the 
iiiid annuities of thirty pounds a-yc:ir, quarterly, out of the pay of 
the dcfendan4i?rfl/jfl;/i, as far as Ihall come to his hands, os long as 
the defend inihall be ciTtitlcd to fuch pay, and the annuity 
(hall continue ; and in caf: the defendant Graham fhall be minded 
to rclleenrthis qnnuityj^urfuant to the claufe in the afligninent for 
that purpofe, let him be at liberty to apply to the Court for direc¬ 
tions touching fuch redemption ; and let the bill be difmifled as 
againd the defendant Philips, ^c. 

m 





His LordQiip fsiid, It haJ been clctermincJ in this court upon 
great confidcration, th.it an ofHccr*'s pay might be iVized upon a 
[equeftration (a). 


(rt) On the au^IicTity of this erfe it was 
decided jn ciie court of common picas, 
that although an ib not 

alfignablc at law^et the ufe of it ni ly be 
aflijned in cq iry, and that wiien fo 
ailigned, the alTignor canpot m:iiniain 
tXiaffumpJitfQT it as money had and le. 

to his ufe^ Scusrt -t/. Tucker, 
2, BL Kbp. 1137. But in the mattci of 
Xiwtedjt a bankrupt, it was held, in De- 
ctmter 178S, that an ofheer's half-^pay is 
not afljgnable, Cook’s B. L. 355. noth. 
Sm P. Cathcart Blackwood, in the Houfe 
of Lords, 26 Ftirmrj 1^5. In the cafe 
of Flatty V. Odium it was decided, that 
the half-pay of an ofiiGcr is not tl# fubjcA 


of flic ; and thcitfoie, that credltora 
cannot compel him to include it in his 
fchcdult undti tli. LouK A^t, 3 Term 
Rep 6S1 Not lb c!u tiill-pay of an 
oliicei aflignablc, Uaiwckev. Readtp 
1. II BJ Rep 627 And it makes no 
diftlicnce whether fuch full orhalfpjy 
be actually due and receivable at the time 
u( the affignment or not, LidJcrdale <1/. 
Moiuroft, 4 'rerm Rep 248 —It has 
been held alfo, that the king nuy at any 
time i\op tiu pay of rsii oflicirin thcarmjTp 
by fienifyirig luk plcafure thit it /hall be 
no longer paid, MaLdonald Steele, 
Sittings aficr Hilary Term, fj, Gd^ y 
P^ake’bN.P, 173. ^ 
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and Z).and then tht'ir alligiis, until his Icinlincii!//. 7 A/ iU-iny^ anJ the defendant ■■ 

afliif ns, until/ Ro^en, attain their I'ovcral and rtfii'-'clivc agfs of iwcnty-one 

and attain u ygjrs, Upon tiuH, that tlic faid Doivncs^ Barnard^ and Jylweret 

tlicir fi.\tra rt-fcct'ivc the nnts and iirofics for the niaintenance of 
Ijjtclive agis 01 _ I 1 * n I 1 e 

' twenty-one “ nonny and Koy"s until they Ihould attain their ages of 

yc-ts, in truA, “ tvveiity-one yea'S and then he devifed i)i*h freehold and 

that they Aiculd copyhold lands to Bonny and R}j^ers fo; life, without iiTi|Kachmci:t 

wafte ; “ and from and aUs.f their dcceafe, for the life and 

thenwimtnaiiLt ** behoof of their heirs as tcnaiit>> in common, and not as joint- 

of£ and F.un- “ tenants.” , 

attain*^iIic!r*T;'i's After tins, the tellator Adjm Chutchet uieil. *Thoma$ Bonny 
of twinty-onc , arrived to his a^e t)f twenty-one, w hereby .the lands ve^i'd in Iiim ; 
and thtndcviAd and being fi 'f d of the moiety of both Ireehold’^id copyhold, by 
bothficeluidand rtleai'*, 111 I 74 £), bctWLLii himfclf ot the one p.ut and his 

and^F^fuHife Mdrthii Bou‘\y^ liiicc main, d to the plaintilf on the 

withour imN’^bcr part, gi.ir.fed to tlie plaiiUilf J/j/j f/in Rogen ,uid her heirs 
pt*d.ni<nt oi “ all the moiety of his lands, firms, tenements and then alfo 
wane, amifioiii made his will, and gave h^; .ili Iks perfoiialcftate, and mads her his 
and ai 1 lie r exeCUtnX. 

dcccilft s, Ki 11IV 

lift and he! oof This hill v.is brought ill <’:do- to I’j.ive .'’r account of the icnts 
of tlieir her', a. freeliol.l am! n p.'iioM, and lli.it ihc may have,a 

mon^arTiifi'Ml iiii'icty (-t thoff V. hicii liive .'ei.ii|.>u Imee J^j 'i^’s death ; that her 
jo.nttnams y! teUiniony m.'y be pointfiati 1; llia: time nay be a partition 
died, and V’.ai- ot til"' freibold .m 1 t'lpyhoM Lit.it. ; anti o”f tjyjicty may be 
Mirs tU a;c «t i;^,crLLd lo her aru' !i.-i h. irs , :-nd me oiler, to femre an annuity 
».v,iity-w I , v/hich la chargeablc/m the cli .t- 

jii.t' l.j If !>; dr.d ® 

ttn\f,£d CfiUTi'-, AIi’.NorL, a.:.' Mr. VVilbratiam, yir the 

t, -they laid, w.is, Whether this dt^flfer^ 
liL.i# »iw nu.Ktv i*onny .uid J was a joint Ci'-.i^e for their lives, with a fec-ftmple 
cf lus lajit's’, in remani Lt to them :.s teinnt) in common ? or, Whether it was 
f.iinib, tenc- an i.iimedi.ste lee lim, k* m tiiein as tenants in common If it 
w'as the li' , ilanr Ro^en would be egtitlcd to the whole 

apV’/'^uLi. In-baivivorll.ip ; il the lull, the plaintiff had brought her bill 
jointtiantb lur v'Ciy jn-piily to h.ivc a moiety of the icnis and prolits fmce 
life With I'.i'.n.j Bonny'^ ili nh, ao-'! to have an immediate moiety of the fee-liniplc 
inli'i.t 11.11.1 in jjy partition. 

con’iRon ] UI ^ 

an Chat, .n jo.nturc c.ipi ot * A -uo a fic of a tlifftrunt narmc • nvi l.vld, fh.^t rhr co«iinrion-l#«v 
Con\iv-n*.r ci.fl nor fi'vpi tin. i * -'I'n i1 i»i- icij yljolii, os it wc.ulil .''j/l cl ik if the l.inie had bvto 
ina U } ntcHaiU ul a t:u#^ cr.ly, t<.(.aul( lo luiuitdtr could lu fuwii c ife (a n<Acie,«wS, C, a. Atlu 


They 
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They argued, that ns the eftate is limited to the anceflors for 
life, with an immediate devife to their heirs, their heiis cannot, hy 
Chis’devife, he purchafors, for they are to be confidcied as totally 
lln th'eir ancestors, and mufl; take by defeent; that tiic eAate for 
life intended to pafs is a mere nullity, and mud mcige in the inhe¬ 
ritance, there being no intermediate cllate to fuppoit theeftate for 
life, and^o keep it didimd fiom the inacnrance ; that fuppodng 
this devife to be a joint edaic for lid' and tenancy in common in 
remainder, andfo the pl.iiiitpf ’puma facu nutciititled to anything 
until after the death of ^ liie fiirvivor, jj^ct the deed of leafe 

and releafe, by Bonny to the plaintiH'yl/rf^//»/?, is a feverance of the 
jointenancy ; that as to tlie ieveiancc of the fieehold edate there 
can be no floiibt ; and the only difpufe can be, whether tlie join- 
tenancy of a copyliold edate can be f, ve,vd bv a leafe and releafe, 
which IS a common-law conveyance, 'i'ney laid, iheie was no cale 
in point where it is Liui that t!*crc mud necelVanly be a furrender 
to fever the jointure of a k^^al eiiale of a copvhcjKl ; that a leafe 
and releafe is certainly a ujaiiiieliatioM of A'lr. Binny\ rntcntion ; 
and as it is for tl’.e bent.i:l ofhis filler and heir, it fhall be deemed a 
lufiicient feveiance without aluriemlcr , tl’.ai if a leafe and releafe 
v/ill*iu)t jorihiie tif the Ic'ral t llate of a copyliold, yet it 

will fever the jointure (a) of the ti ud of a copyhold ; that this pre- 
fciit devife is .m ec|iiit.iblc or njiio que tiujl eflate in liontiy and 
Rorers^ whith m. y be tonveyed iiliout fuirender, and that the 
legal edTt; of ficthold was* in DczvniSf liornahi^ and .'A 7 /ntvv, until 
Bonny .viid AV'itj ihoule attain their I'creial ages of t.venty-onc. 

Mr. A'i roRNF^-Gr::Fr. 'l and Mr. Hoskyns ,the 
defends ij, argued, that tins de\ire was a joint effete in fA/n/y and 
Ropers for tluii livifs, with a I'.inaiiuhi in lee to tliei); hens as 
tenaiirs m coinnion; imd to prove tins thc^ cited the c.fe of Hay- 
kerv. CyLs and duckn .1 .h'l'. J.Jp'ous [l) ; that m the pio- 
fent will tiiLic leenied 10 be tv.o I'lltincl .md conhiient devifes ; 
for the teffatw b^^'tlTe bill il:.'ile gives the elrite to Refers and 
Bonny for life, without impeachintiiL of wade, winch is a joint 
edate i and then goes.on and nialces a fecoiul devifl, as though to a 
third perfon, and gives the fee to tlie hens of A’ .• j and Bonny^ a$ 
CeflK!M> in common ; that in this cafe the etiuie fur life, as it is 
joint, dues not fink i^to the lein.tinder, which ts a tenancy in 
common ; and if an edate be made to two, and to the hens of one 
of them, they ate jointenants for life, with a fo!e fec-iimplc in 
]%maindei to one them ; th it it mull beauiiiitied that the leafe 
and releafe, as to the freehold, is a fever.mce of ilie jointure, 
but It IS no feveiance of the copjhoKl, for iwo reafons. 'I'he 
fird is, that the U;.ife and releafe does not in cffecl extend to or 
include the copyhold, for k is of lands generally ; and upon the face 
of It It <loes not appe-r that there is any expief's inciituui of the 
copyhold; and if the vvotd “ copyhold’’ is omitted, it cannot be in¬ 
tended to take the copyhold edate in i for if a man has both copy- 

(dl Ante, 45 Gihloii-r, Si/les. (r) 11 Mod. loS. 

(^) 2 Pur. Wnu. aSo. 
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RoecM hold and freehold eftates in the fame parifh, and he <kvife$ all his 
&^iis generally in that parifh, the copyholds will not paf§. 

Ano Otrkrs. fccond is, that a icafe and releafe, being a common-law ooh- ' 
veyance, and adapted to freehold eftates,was never of aiiyconndera<* 
tion to affedf a copyhold, cither to convey or fever a jointure of it. 
But it is objeclcd, that Bonny and Rogers had only an equitable 
^ intcrcfl in the copyhold, which is barrable by Icaie and rePeale, or 
any other common-law conveyance ; and that the legal eftate and 
freehold was in the truflees, and therefore no occafion for a furren- 
der. But that is afhiflekc; for the legal eftate is not in the 
truftces, for they have no eftatcof inheritance or freehold, it being 
only given to them and theiraiTIgns until 7 ?‘v/;y and attained 

their ages of twenty one, which is only a chattel snterert for years, 
and no eftate for hti; or fieehold; and therefore the f^'cehold is in 
the jointenants Bonny and Rogers \ and two jointcnants of a copy- 
hold can neither ievci, fell, or do any ael without a furrender, 
tinlcfs it bp to make a Icafe for a year, accoujin^ to the general 
cuflom of all manois. 


Haudwic 'cr, L '>} / Chancellor. There have been two gene¬ 
ral queftions mad in this cale. 

The firft, 'W'hclhcr, by the wnids of this will, tlicic is a devife 
to Rogeti anti Bonny for hioas ioiii» nants, with a lemainder in fee 
as tcnaius in common ? or. Whether it is not an iinniciliatc eflate 
in fee to them as te/jant-> in romi*u*ii ? 

^'he laff, Siipj'i'l'.i It t ) he a joint < ftatc for life In th^m, whe¬ 
ther, by force < f tlie 1 executed by Bonny before his tleath, here 
has bten lev wiarce (< that j'oiiUure ^ 

Here arc two fel > <if ilcvife'S j tlie firft to Dsv^'nsy j1ylmert\ and 
Pnrnar.l, the tfulbvi.. i^lld a quiflion arifes, iipoi, what cilate 
iht'v took. Ai.i) r AM or ui’ivioN, that they took nothing in 
the mluTitan.'e 11 ficthi-lv!, hut only a clKitfeI'’iSiK'rell to them and 
their aflipns unt.l Rjrn's .ii'd /’j;;nv attaiiied their feveral ages of 
twenty-one yen' and tins ciiattcl iiitcrclt was to continue until 
the youngeft ot th» in, oi if tw died until the lurvivor, attained his 
tweiity-fiiil year, hefoic it determined. 'J'he truft upon wbiftTit 
IS given is to reciiye the nut':, ifTliej,and profits, to the ufe and 
behoof, and to the luppoit and m.iinte'nancc of Bonny and Rogers 
until they arc twenty-one. And as this chattel iiiteiefl in the truf. 
tee's IS to continue until the younger of Rogers .and Bonny is 
twenty-one, I am (>i opinion, that if one of them die the profits 
wiil go to the lufvivoi, ifhe is under twenty-one, for fo long the 
truftees will have a right to receive. I'his being the conilruflioii 
of the firft claufe and the iiuft, it W'll throw a great light upon the 
fuHftqucnt devife to Regtts and Bonny, which is the fecund de- 
Vife. 

As to the fccond claufe, it is a devife of the remainder of a legal 
efiate, and not a devife of a truft , for theie was no freehold iri 
ftiq truftees, but only a chattel intercil, 'i hat being fo, the devifd 
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is to them for their naiuraJ lives without impeachment of waflc} and 
after.t!ieir^/««/yJ/, then to their heirs as tenants in common, and 
not ’asjointfnants. What was the intent of the teftator in this? 

It was to have made Rogers and Bonny tenants for life; and there- **** Ormas. 
fore he adds the words “ without tnipenchment of wajle .•*’ and 

after their dsceafei'* jiives the Llfate lo their heirs. And if this 
intent coBid have been fuppoited, then Jijnny and Rogers would 
have been jointenan!s for Me without doubt j and as it is fiomand 
after their deceafes that the heirs arc to take in the devife over, it is 
plain they cannot lake uiUil .iftcr ihedeceafe of the furvivor, which 
makes the jointure j l.u.i, .‘■•i bnnjjs it near to the cafe of 
^uckerman g). 'JijJhics^ e. hereby the teflator gave and devifed his Rep.Q^A. loB. 
cflate to his two nieces lU uth -th and fnne^ equally to he divided ; HoJr, 370. 
and after the ihath of both of thou, liu 11 to the heirs oijfane ; and 
determined to be a loiiit t fl itc Mi lilc, notwithllanding the words 
“ equally lo be divided for ris i!ie heirs of 'fane were not to 
take until after tliedenth of Inith i-f them, which niuft be after the 
death of the furv’tor, it innll rj naceliity make a joiftt eftate ; 
which IS the cafe here ; for the hu:s uc n jlto lake until after the 
dcccaies of Bcn';y and Regers-, winch inufl be of the fnrvivor of 
them. 

Hut the rule in law in Shc:i, \ Cti^e, which has been held for 
good law ever ;'.i ee, is, tii.it wi vK iheie an ellatc to an anceftor 
foi life, .TnJ afierw irds in the iait.e deed there is an eltate limited to 
the heirs t f the fame ance'tor n.c haitly ci immediately, the inhe¬ 
ritance vtfls in him, aiu'pthe Ii' ii canaol bo a puich.ifoi. If fb, 
ll)is cfhuc for life, it is iidldeil, ims > lu.o the inlioritance, there 
being no nitfijc e^r.itqu) k'. ej) tin in dillinL I and iiidcprndant j and 
that tliLiefoie the niti nl-ol tlie jiaiiy to give an cil.ite for Ml* to the 
two .ujcelloi.-. IS overcome by the lule of Jaw. y\nd though this 
mav be true where an elljte is limit'd to a min lobly fijrhis life, 
without impcarhim^t jif waile, and after his detealethen to his 
h'eirs, yetaniTn may niaki two peiion's jointeiiaiiis lor life, with a 
remainderimrnediaii ly to tiuii hens* as teiuiits in common, with¬ 
out the eftate for lid’s bi iiig meiged in the fee ; for an eftate for 
life in jointure cannot fink luto.i lee of different nature and-quaJity 
as atCTiancy in common is. And this is agreeable to the rcfolution 
in the cafe of Barker xi. Gyles ^a), which was thus : One devifes 
lands to Jerome and Rabat Burkir-, and the (urvivor of them, and 
their heirs, equally to be divided between them, fhare and iliare 
alike; wherefore koR o Chancellor King, it being the iirfo 
Caul!e which Came befoiehim, decreed, that the fiifl pari of the 
devife being to twoaiul ili'j furvivor of them, makes them plainly 
joiiitenants for lift?; .md that as to the next words, “ and to their 
heiis, equally to be' divided between them, Ihare and (hare 
‘f alike,” they are plainly woids importing a tenaiKy in common, 
and lhall operate accuidiuglv, foas to make* tliein tenants in com¬ 
mon of the luheiiunce , wherefore he held the two co-dcvifees 

(.1) ?. Tf^r, AVms. s?-?. 
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Rogivs to be jointcnants for hfc, with fevcral inheritances to them in corn*. 

Do^^t njon. And this decree was afiirined upon an appeal to the Houfeof 
ANp ^Hsas. And this is agreeablcto the aforefaid cafe of Tuckermanv, 

'Jefferies, As to the cafe of Bir£rt v CranweU(a)y it is difierent 
from the prtfr.u c.ife: the words there arc, 1 give and bequeath 
“ to my foils R'.cha^ Robert^ and thtii heirs for ever, and the 
** Icn^tr Itvcr cf theto be equally divided between them^jdicx my 
“ wifi’s death, all that my nicHua ,e, &c. j” and held, thuit the two 
brc’theis were made ttnanis in common in this will; for there they 
rejedded the w'ords “ the Ic'nrrer liver of them ; which makes the 
cafe quite difFeient Imm iin piefent. There is another ftrong 
j'cafon which governs tins upon the fiift elaufo. And as 1 am 
OF OPINION', that by lIk* fi>lt claulc. “ dui.o-r the roiuinuuncc of 
“the trull,* u.h i> unril the younger or the fu, Ivor la twenty- 
one, the wliolo piolus wonl! go and fiirvive to the benefit and 
fuppoit of the I'lrvivor until twcnty-oiv, it w’ouM be inconliftciit 
to I'uppofe, if cue died, and tlie otijer flioidd have the whole until 
twentv-cne, thiraft^i !\j .'‘tauied tliat age it fhould go to the 
heir cf that pel fou. As to the f cond g»*nt ral qiiefrion, Whether 
the Icafe and r^kaf cf Il'juny has fevcied the joimuie of the copy¬ 
hold eftare ? tiKic is no doubt but it is a fryciance c/ the jointure 
of the frci’hold tfiate, but I do not fee how itcan fever thejomturc 
of the t<»p}held eilate, which can only befaveed or opeiaiLd upon 
by fuiivr.der. If tins joint cllatc had been only a trull to Rogers 
and Bonny, I fhouid have gone a great way to have cs'ciecd a 
fcverancc of the jointiiie ; for between volunteeis, any dcilaration 
or appointment in wnimg whall'ocvcr'w'ould have fcvcied the 
jointure of ilie tiull ol e c**j)yhold. Jliit befides, this b afe and re- 
Icafeisi” pel fill in expiXlTion, .inddcis not mention the copyhold 
ellaic , i} tin.t li it had been a trull, equity could not liai e extended 
the d'-ed to lni\e int ]ud« d the cop\h<ild cuatc. i\nd therefore as "a 
]e,jfe .III.I itle..re is .i common-law ch .Utr, and will nc.t pr.i'sor fevtr 
the If ■; d ((late of c.niyhfiM ; and .:s ilie dee^[is impel fccl, fo as it 
W'Oii'd not fL.v..i tile lointuu* ( f the tiufl of a copyluffd ; therefore 
I an of opinion, ili».t the jcnitiire c>f the ccpjhold cflate is not 
fevered. I thirefo.'c dect-’t, that the plaiutrff Rogers, in tight of 
Afartha his wif*, and Martha the wife, by virtue of the deeds of 
laafe and rel( pfe, are eniitled to one moiety of the frcihok^ellate 
rlevifed by the will ol the l.iid Cburcher to yobn /ia^iTjand 

Thomas B'inny j and let it he referred to the Mailer to take an 
account of the rents and prnfi's of thefaid freehclj eflafe accrued 
fince the de.itli of the faul Thomas Bonny, w’hichihavcr been recciveii 
bv thctrnfices or thtir order, or by any ptrfon for their ufe j ?lnd 
let one ir.oictv of what fliail he Ciuning upon the faid account be 
paid to me pi •mtifls •, fiid l..t the faid fitehold eflpte be equally 
divided biivvi.en the plaintiHs and the defendant 'John Rogers*, 
and b't a coin'oifjion ifliic for that puipide, and take the iifual 
d rtilions foi ilTuing (uch coiniiiiilion , and let one moiety of tb< 
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faid ^ftate be allotted to the plaintiff, and the other moiety to the Koaxik •' 
defendant John Rogers j and let them execute conveyances of 
their refpe<Slive moieties; and let the Maffer fettle the conveyances 
left flieparties ftiould differ about the fame. See. Si.:, * 


, Jackfon ara/,/// Builcr and Spring ^aj. Cafe no, 

7 ft Chancery^ Eajler Ter my 15. Geo. 2. 1742. • 

HIS was a bill by the plaintiff in order to have one deed of a 

mortgage delivered to h.r which the defendant But/er sot out "’ftgage to re, 
of her hands as her attorney to get her the money upon it and 
»l.,chhc l>.,d p.uvnc.at,. ihi ciefTn l..,,, I ,:.re hundred 

pounds ; and a!lo to have a note oflive hundred pomids delivered ^ *»«««. wj 
up to her, or to have an injunction upon it to Hay all pioceeuui*»s held 

upon a fuggeftion that it was r/ jhgeduUCy and wrote upon^^a a 

Vilcant nart whirh \KfAC. fwfrr It nr vin-es.! ■ 1 °y i tiiQush 

that an 
aiftion of trovof 


vacant part which was over her name in a letter. 

The pldintiiT Eliza!cib was cntiLUd by devife to tlTe renl 
prrfonal cfcte of her undo Mr. LewM, 'rho indent A,r/rr 
infisuared himlelf into her company, and ollcii-d ti^t in the debts 
or the tellator Air. LoU'nds ; upon which Hie delivered to him a 
mortgage for four hundred pounds duo to h^r uncle iVIr. Lotvnds *** 

from one Mr. RLburdJon. '1 he plaintiff pawned this deed for *■*, *'» 

one hiujdrcJ pounds to ijr. Spnu.,'.u.d at the (a,no timoylvc h™ 
his own note for one hundred pounds, upon payment of which «P*a i«HI 
the mortgage-deed from A'lr. Ricbufdjon to Air. Loivnds was to 
to rc-ddi»crcd. * s.c,.Atit. 

AIr.. Brown and^ AIr. Murray for the pla'wtlff, 

. Chute and Capur fer the dfendunts. 


306. 
iij. Caf Abr, 
W9. 167. 310. 


H ARnwiCKT, Lord Chancellor. As to Butler the cafe is very 
dear. It .^pcar^e yvas entrufted by the plamtiir with this deed 
to receive tlft principal and intercft from the mortgagor, and he has 
thought fit to pawn it to Spin.' without any authority. ButUr 
has alio infifted iipoira note due fi om the plamtifl'to him for five 
hundred pounds. 'J'ho plaintiff fays it is forged. The defendant 
haslTladc no pioof of the confideiation of the note, and has given 
yery dificrent rcprcfeiitations of that note j and he does not pretend 
in his anfwer that anything is due upon the note, but fax's it is loft • 
^and therefore there muft be a direction for aninjuneftion to flay all 
adions upoirthatunotc, and to reftrain Butler from aflignino- ft to 
other pel foils; and 1 will order him to be examined upon interroga¬ 
tories as to the cullody of that note, and if he has it, that it iftav 
be given up. • ^ 

As to Springy he infiits, that this mortgage frofti Ruhardfou to 
Lowndsy belonging to the plaintiff, was in the cuftody of Butler 
^nd waSjiledgcd fioni Butter to him upon the Joan of ouehundied 


f-O Rfp. Lib. A. 1741. fo. 5jo. 
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Jack^ow poundst as i. fccurity. And the queftion as to him will be, Whe* 
ttfer he can retain his deed agaii)!^ the plaintiff until the paym.ent 
of the one hundred pounds ? And I am ot opinion he cannot. c 
That the plaintiff was in pofTenion of this deed, and had the foie 
property in this deed at firlf, is plain ; and that Butler acquired no 
property by the manner the plaintiff delivered it to him, is as plain \ 
and if he bad no p^'i^'peity, it is undoubtedly tine that Kc could 
transfer none to Spying. And if I fliould permit Spying to retain 
this deed for one hundri-d pounds, I fhould lay down the moft dan¬ 
gerous rule for the unfcttling of piopeity which can be imagined ; 
for the deed bt mg left with Built r to receive (he money, he docs 
not fo much as gain a fptcial piopcrty, but has no more ^han a bare 
cuttody ; and if he had a right to ]*awii this dc.ii, and the pawnee 
a right to retain mud payment, it would bo liif;hly .nifchicvous j 
and It might as well be faid, that a genileman^s biitl.r, who has 
the bare cuftody of his maftcr's plate, and of which he may now 
commit felony, might pawn them, and retain them againft the 
inaftcr until payment : but it is cle.ir and fettled, that the pawnee 
in fuch cafe OMs no property, and the mailer, upon an adlioii of 
trover^ will recover atiainft him without paying him anyth^ ig. 
And if it is fo m tlic cafe cf plate, much lliongcr in the cafe of 
deeds i for a man may pofiibly impofe upon another in plate, 
becaufe there is often neither aims nor name to difcovtr in whom 
the property is, but deeds have always fuch charafteis upoji them 
as will point out the owner. And it appears uprm the face of the 
deed, and alfo from the note wjiich Butler gave to Springs that it 
w’as a mo!tg.’'TC from l\.lcheh il/ou to LoiLiitBy to which Butler 
prifna facu' h..d no title. K«. ilher did Butler enquire, whether he 
had any title to it, or any authorliy to pawn, and thLrefoic he mull: 
anlwtr fof his indilcictic'ii. And if a man mi^ht retain a e'etd* 
ag.iiiill' the projM letor without cnquinng into the title of the pawnee 
and his nutlioiii), a pcifon v.ho had llolcn oi come unf.iiily by it, 
or an atloiiic) <»i ioluitoi, who nuked have a^wpcitr/ to detain a- 
deed until p.iyment of their h'lh, or iheli ckiks or lervants, or 
indeed any peiio.i w'ho had but the cuflody of a deed, might pawn 
it, to the picjudicc oi the own^r , which is inconvenient and ab- 
furd. 


It has been urged at the Par, that an ai^ion would lie; and that 
if there was a ttrncdy at common law, the plaintiff ought not to 
come here. Suppoling the ^'lainiiff' was to bung ttover^ he 
could only recover damages, which is a veiy in.akqii'iite remedy j 
for it IS iinpoffinle to tell what damages a perfon may fuffpr by the 
having deeds perpetually kept from him; and the proper remedy is 
in this court, which wili div-itc a rc-dclivtry o? the very deeds. 
And in this court, if it pppcaisihat the defend, nt had fuch title to. 
the deeds as will defend him in an aiSicii of trcvn at law^, or has a 
title fubjedl to redemption in ibc plaintiff,'t might fetter them toa 
court of law. But neither of thefe is the preknt cafe ; for as the 
d^rfendant Spring acquired no propcity upon the pawn, he can 
have no defence at law. 


WilkinfoD 
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Wilkinfon Sterne. 

• ' In Chancery^ 5 December^ ^7+3* 

H ARDWICKE, Lord Chancellor. A creditor on fecurity, A credjtor-te. 

and .:t the fame time a tenant of an «*fl:atc,{hallnot beobligpd, ' 

unlefs there is a particular 3 f;recmcnt to that piirpofe, ro take his 
debt by dribblets ; id ejl-^ to take the ovciplus of the rent in his nient^ ^ 
hands in part of paynu’iit to reduce the piiiicipal after deduction his debt by 
of the intcrcll due on his debt. dnbbJj,t 5 , 



• Williams agair.Jl Williams. 

In Chancery^ Eajler 15. C:'. 2. 


C^fe X12, 


O NE Griffth jyUhami made his will, and devifed ail his lands to ^ save his real 

his (on f/'ilham U'lllhvm^ and his hens, upon the (•«)nditions 

therein and thereafter meiitu.ned, mdelv.ct^ “ to p.iy all my juft and°t*}S 

« debts, and to live \Mth my wife tnid clnMien for five years.” txccutwrs/wiio 

tettator then goes on devifing pait of his peifondlty tf»hisfon poved ths will, 

and tTie other part to his wife ; and tlieii he jj,«;cs on and diieiSls, 

that his foil IVtlham pay to his dau';litci liLzabeth the fuiii of 

one hundred pounds at tlic end of five years ; to his daughter legacy chafed 

“ JiUie the fumofcijilny pounds at the end of feven ; and his fon upon the real 

“ 7o/i«lhe fum of li\rv p(.undsat the end of itu yeat'.and of a"*! “ perfonJd* 

this will makes his wile M.n .uiret and Ion ll'illuim executors. >*-«»« 

^ lufncicnt to 

n'hiswill was proved by both Alaiymet and H'lHiam^ buttbe fur- 

Willum iiitcrmcclillcd moft with the peifonal cllate j and then died, 

making an executor. • 1-iw parties, but 

This bill w.as brought bv F.lruil, th, Jancy and John JViUiamSy jJ|ewife*T*b^ 
children ot the laid Gii^fith the teftatrn, in ordei to have a latif- caufe if,*8 heir 
igiflion for tj^cir ’,i(<.cits, m the fiift place, out ot the perfonal is mteieaed m 
eftate, and if that is deficient out of tiie real eftare. To this bill the d.fcovery oC 
they have only made Mitgan ty the (in vivmg executor of Griffith, 
a defendant, and have not the repiLleiitativc of ll lUiatn before the j,g applied. 
Co'ir^ but only his heir at law. And it Teems ta 

And it was objeaed,that as the bill prays an account of the per- 
fonal eftate of Griffith the teftator, not only his furviving executor ,tmertjud m 
but alfo the reprefentativc of tlu* deer u'ed one, ought to be before m-uher 

flic Court; and tl^t there was a defect of parties. 

Haudwicke, Lord Chancellor. Where a plaintiff* is ovAy m^ke ^ueb a ^ 
concerned in intereft, there he may waive fuch demand, and 
making the party *a defendant to lii.s bill. Hut hcic the defendants cnfyuafefttdybt 
themfelvcs arc inttreftcil In the having U nbuin s executor before yf,jy 
the Court; for it is brought by thelrf-airis to have payment, in the multJueb ponym 
lirft place, out of the pcifo.ial eftate, and if that is deficient to K* 

charge the real eftate ; and for that puipofo they have made tlie 
heirs at law parties* Nuw the hens at law have an intereft in 
r - • having 
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Williams having Tf^ilUam's executor before the Court, that there may be a 
^ complete acr(-iint of the perfonal effatc > and to have that applied^ 

in the firff place, in difchargeaiitl eafe of the inheritance. There- 
forc I am of opinion, if the perfonal and real elfate are liable, as the 
cafe is opened to me, that iheie is a defedt of parties. 

AIr. WiLPRAifAM. A the furvtving executor is made 
party, it is fulfirient j for flic may be chargeable with tfic whole 
pcrlonnl ellat..-, ai.d havc.i remedy b) bill againff the rcprefcntativc 
cf the deccaf ’d executor for W’lut came to his hands. 

Hardwickf, hold Chanctllor, There are cafes where the 
making a fuiviving i xccutor only defendant will he fufHcicnt ; 
but where you want parties before the Couil to have a compLtc 
account, there you muff have all the ._XLCutors, oi the •■eprefentatives 
of every ex cutor before the Couit, for c.ich executtir may polleft 
foine (Inline^ part of the peifonal eflatc, though yon .I'c not obliged 
to puifuc the petfonal cifate into the hands of ilr.tngers, and to 
make them defendants. Suppofe there arc two executors, and 
both have adminilfcred; as they may each of them by law get in 
dilhncl paits of the perion..! eftatc, and as cacli of them is aiiTwjir- 
ablc only for futh pait as comes to his» hands, if one dic,'’it is 
iicceflaiy that his repicfcntative be made a party to the account. 
Therefore tiieic is a defecf of parties. 

AIr. Brown and AIr. Rohinson then infiftcd, that the per- 
fonal cfhilcin this cafe is not liable to thefe Icgacii*^, but only the 
real eflate intheliands of IVilltnm lp’iilians\ and tne n, wchave 
his heir befoie the Couit, we have piopct paitn‘<., and liie prayer 
of the bill, as to the account of the petfonal ellate, nmft be dif- 
mill'ed. -1 

ATr. AttornI'V Gfnlrai, and Mr. Wilup att am and ATr, 
WTldon to the c'^nttaty. It is nihrred, that thtfe legaj:ies 
devifed to the plaintiffs are not to come out oj^hc pvi-fonal clfate, 
and that for levcr.il rc.ifons ■ as, that thcicis no txprvls cluigc 
upon the pci fonal eflatc.; that tl'.cy arc not hcijucathcJ by the 
general name of legacies ; tlui thi. pet fonal cllatc was not intended 
to be charged, bcc.uife it is Jpc.cirie..liy deviled away, part to the 
foil, and a part to the mother. Hut then the plaintittb mufl jffovc, 
th.it this is chargeable on the real eflatc ; and in order to this they 
fay, that this is payable by the clevifee of the real eflate, and that 
the leal eflate was deviled u; on condition to pay thefe fortunes j 
but it is not lo, for the condition is to pay Ins debts, and to live 
with his wife for five years, &c. And as there arc no exprefs 
wesds to charge the real cllatc, it ought not to be charged by 
implication. ^ 

Lord Chrncellor. In the prcTent cafe, there is 
no doubt blit that, in one degree or othvi, trie leal eflatc is 
chargeable either, in the fuff place, in the lunds of the devifce 
of the 1 cal eflatc, IPilltam U'llliaim ; or, fl'coi'dly, in his hands in 
cafe the pcilonalty fhould be defective. "Ihe plap.tij/' infills, the 

real 
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real eftate is liable: The aefendanty that the perfonal effate given 
to the fon is liable, and that the real cftate is only fubjedt m default 
of pprfonalty. And I am of opinion, that part of the perfonal 
^ate given to the mother is not liable ; for thefe fortunes to tHe 
plaintiffs are not giveii^as general legacies, but only as TVilliam 
the fon is devifee of the real clKitc. Ijut fuppofe both the real 
and perfonal effate in the hands of the fon had been liable, but not 
the perfonal eftate dcvifed to the mother; and fuppofe the fon liv¬ 
ing, could he upon this bill have iiifiRed, that therh fhould be 
firll an account of the perfonal ellatc ? No ; foi it would be a 
vain thing, as he has both funds in him ; and it is nut material out 
of which fund the money is paid, whether real or perfonal cflate. 
Indeed, whffrc two perlons aie entitled, one to thcpeifonal c/tatc, 
and the other to the real; or if there had been clevifec for life, 
remainder in tail, t'ne Court could not do julticc to the pcrfoit 
who has the real ellatc in the firit cale, nor to the remainder-man 
in the fecond, without an account of the perfonal ellatc in the iirll: 

place in eafe and lelief c>l the real ellate. 

• 

Here appearsa plain intention to charge th^* fund of the rcalcftatc 
T?*ify*’>for he gives his lands to his fon If' iHuim in fee, upon the 
conditions therein and thereatter mentioned, z'hlelu.'t^ “ that he 

pay my debts, and live with my wife and children for rive yf.irs,’* 
After this, thefe followiu:' lev Cl.li bv,qu IK of th.; pei fon. il e Hate 
fpecilically: Such and lucli thinc’s, by name, to the fui, and fuch 
and fuch things to his ; .md then there follows a dire^lion, 
that the fon H illiani p / hiindicil pounds to one chiM, eighty 
pounds to another, and li'itv pounds to a payable however 

at dillant times. It is iniillcd lor the ,Lu iid.ints, that t!ve condi¬ 
tions anne-\cd to the d 5 vir. mult be ta 'cn t j be tJu le c.il'^ which 
immediately follow it. r 1 a .t or a nil -ffrent opinion, 
for the w'holc of a will nmil bj r.‘icen togerher , and all a man's 
diredtions cannot be given togclhei, but nuiH be ficcciil.c, and 
follow one an«clier f^anfl if a man put his thougiits and dircdlions 
in an improper older and fun-eilioii, )tt the Couit will mailhal 
them; and in this cafe the di;uCt:.»riS to pay the Ibi tunes to the 
children are part of the tcims ipon which he h.is givi^i the real 
ellate Hi the fon, notwitlillanding thv,y aic fepaiMtcd from one 
another by the intervening bequelt of the perfonal ellate. 

And this conftrudlion, that the real cll.ite is chargeable, is fo 
fortified upon the tim-.s of payment, fome being at the end of five, 
fomc at feven, tfnd oehers at ten yeais. 'I’his was to give time to 
fVHUam to pay them out of a fund which was continually producing 
fomcthing by annual profits. 

t 

And therefore as to the partie.s you mav go oiii 


I 

WitiUMt' 

agmi/t 
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Cafe i 134 Bell againjl Howard and Others (a)4 

In Chancery^ Eajler Terin^ 15* Geo, 2 , '■ 

If a father who TTARDWICKE, Lord Chancellor, This is a bill brought ty 
ispofTefTed ofan ^ Mr. Bellt(i have a fpeiijic performance of articles for thefale 
advowfon, ailvovvfon, brought paiticularly aj’aiiill Alt. H&watd^ the , 

deleft fon and heir at I.iw ot Air. Chat Ics Francis Hewurdy who 
for his fon, be entered into the ait'cL-s. 

prwailcd on, JJut there are fo many objccflions ar^ainfl ib'cicciiig a fpccihc 
firm Aate of execution ot them, inu it ever tlicrr \va‘; a ca(j lor the Court to 
mind, to enter exercife its difcretion III refilling to deer^j i peifoi mance, and in 
into articles for leaving the party to his remedy at law, thefe aiw <urdyone of thofe 
Moth^°t«fon° ^ me in as to any unfair praolices 1:1 Air. Bell the 

^Muriof cqui- plaintiff*, for there is no impolition or fiaud charaid upon him. 
fy wjllnotcoin- But in relation to the circumffances in which Air. Howard entered 
pci a fpecific into thde articles, this Com t cannot decree a fpecific performance; 
perfornianet,al- ifthe cala be confulercd upon all the parts of it, viz. the terms 
nohn^ofuion or ail'clc.i, the circumftuices and condition the feller was 

fiami imput.-Me I'nd the manner of making him execute them, the decree will be 
to the puicha- very plaiji. 

As to the circamftanccs : Hcrca gentleman of a good family, but 
f.nall eftate, has a great many childicn, I think five, greatly in 
debt, and ot biokcn circumftanccs,nfi r having lived twenty years 
With his Wife, is pi evaded upon by Alt s. Not ion his li,rvant, and who' 
is one of the defendants, to tu’ n his chil'lrcn out of doors,and to live 
with this woman, who had the ablblutc command of his perfon 
and property. After lie was in thefe circumftancc', it is clear, 
by all the witnefl'cs, that he habituated himfelf to drinking to an 
cxcclnve degree, by wliiclihe impaired his fenfes and conttitution } 
and tlic wiiiiefi'es fpoke to the natural account of what was ihc 
occafion of tl'.at di inking, that he did it to 'fe.ve rv.'ay rcffciftions 
which he could not bear. In thefe circumffances, he is very near 
his end at the time thefe articles weie executed, for they are exe¬ 
cuted o.*- the fcvLiitcenth of February I 735 » upon the nine¬ 
teenth in the morning he dies. It was mentioned at firft though 
he was infanu or von compos ; but 1 do not confider him to have 
been in that iLte v.'hich the law calls mn compos^ but he was, to be 
fuic,very weak, and liable to be impofed upon, efpecially by this 
woman, who had an inffucnce over him. It appears, that during 
his heft fate ot mind, and in his fober intcivals, he had an 
uintention toprefeive this advowfon for his fon, which was a very 
prudent thing ; for as h'S fortune was fo much incumbered, he 
could not do a moie beneficial thing for his fon chan to give him a 
living of about two hundred pounds or three bundled pounds a-year, 

(n) In the crijsrnl m..ndr.iipt f oin por^U auiLoi of thU Abiidgment, fee 
which thtfc Cafti wctc taken, it ib zi. Viiitr. Abt. 4S9. mtis. 5. Viner. 

in tiiemai^in of thistafc, my Lq. Abr. 40S. r/.ts, 

*‘Abr. 16. 19 And tcr the lup- 
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It appears, that he had often drank his fon*s health by the name of Bati: 
the young Parfbn of Elfdon* Hwa*p 

* Under this ftate of health and mind (a) it Is that Mr. Howard OTwa#* 
intends to fell this advowfon ; and how is this brought about ? Air. 

Dawfon-t who is a bailiff or fcrjcunt at niace,and keeps an alehoufe 
at Newcajihy comes to hunt with Mr. Howard^ and it is of him 
Mr. Howard defircs a purchafer may be found out. Air. Dawfon 
looks out, but docs not get ore till February 17, 173), and then 
there comes a letter from Airs. Horton, and not from Air. Howardj 
wherein fhe fays, the price i^ fixed at eight hundred pounds, and 
hopes his friend is in carnefh She fiys, Air. Howard had taken 
phyiick, would h?ve wrote liimJ’elf. AAr. Dtiwfan then fets 
further to work, and makes the pi opolal to the jjlaintilfj w ho accepts 
it on the terms of eight hundred pounds ; and then ai tides aiu 
prepared without conlulting Air. Howaul, and executed by Air, 

Bell firft, without carrying them fir 11 to Air. Howard. The 
articles are brought to Air Howard late at night; and vyhen they 
were produced he feemed fatisfiej, and owned the letter wrote by 
Airs. Norton by his command ; but it is pmved by Air. Howatd*s 
•Aii.g>ltcr, who was about fevciitcen years of age at the time of the 
execution, and at that age a woinan is ablj to give an account of a 
fait as well as an cider perfon, for young people are more apt to 
fpeak the truth than thole v/ho aic n cunning by age. She 
fwcars, t|iat v/hen Ah s. Ncttcti came into the 100m to acquaint 
her father that A'L . Duzt/on was come to agree for the advowfon, 
that hcanfwcicd, he was lojick n body and mind he vs'ould not do 
it, and was incapable of bufinefs ; l)ut Airs. Nhiton then fworc, 
that “by Ciod it fhould be done, .ind that fhe would not ftaivc for 
any ot them thatthe ai in'Ies weic then read to him, ai^l it was 
infilled that he fliouid fign tin m , but he laid, he was fo fide that hu 
could not do it; upon which a pen was put into his hand, and he 
then executed. She fwcars, that file believed him to be incapable 
of.bufinefs. fo^c hitsbrt'ii fubjcd about th-t times to fcveral fits, 
which deprived him offeiile ; and that he had one fudi about half- 
an-hour before; and th,ic ^I/i j. A5?/5«thc lame day had given him 
ftrong liquois ; that Ihe had frequently heard hci father declare, 
that hejvould not fell the living, but would keep it for his fon. 


It feems, that Ahs, Norton over-ruled him to f.!! this advowfon* 
But it is faid, it is not the iiitcrcfl of Ahs. Notion to fdl it; for, 
in the firft place, fhe had obtained a will, whereby fhe w-as cntiilcJ 
to'this advowfon, arul that it was not liable to debts ; and although 
the will was revoked by a fubfequent fettlcmcnt, yd fhe did not 
know fu much law as to be fenfible of that. Yet notwitliftanding 
this agreement, croaturcs like Mrs. Norton might think it better 
to have tlic command of ready money, for chat is what they can 


(<i) In what cafes a court cfequity will Ilanwny, a Peer. Wms.aoj James 
let ahde a cuimyanct ^untd ironi a l; Ci«avcs, 2. Peer. Wni^ 270. Evans 

perfen of a weak mind, —fee White v. Blood, 4 Cro. K. C 557 Bennetc*. 
Small, a Chan,Car,b, X03. Clarkfon Vadc^ puft* 5 . C/a,i^tk. 324. 

beft 
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Bill beft deal with, and that they can conceal; and (he might be aftalJ 

agMMjt ajvovvfon was fettled, or liable to debts. 

Howard 

AMD Othkis. As to the terms of the articles: They arc fuch as are not mutual, 
but only obligatory on one parly ; for Air. BcU\% not bound by 
them unlefs he plcafcs. I'hc Hrlf covenant i®, that Air. Howard^ 
in confidcration of a guinea paid in hand, upon the reqircft and at 
the pioper cofls of uilr. Bill^ ftiall execute a conveyand’e of this 
advowlon ) and the covenant on the pait of Air. Bell is, that he 
Will pay the pnrchaie-nioney, if his Counfel approve of Air. 
Howiihi'it title in the jiremif-s. I.am not clear thwie would have 
been any right xnAIr. Howard toli.ivc compelled an execution of 
thefe aitides, it being at the icquelt of hcll\ ajid unicfs he 
requefted the lale, it was not to be. liut fiipfe^mg the requeft to 
be formal only, )ct the articles aie rnly to be ,'xeruted if the 
Counlel of Air. A’c//lhall appiove of the title. 'I'lns is not the 
ufu.d claufe ; foi tliatis, it the title be approved by Counfel, gene- 
ially. And it is plam, in the prefi'nt calc, that.l/r, Bellas Counfcl 
could not aiiprove of the title j for this very .idvowlon is among 
othci lands incliuLd in a collateral fecuiity, whicti is to continue 
fer ever, to luJinimfy Air. ll't’rd.^ a purchafor of another of 

Air. H'jovnrd's. .Mid . Bell could not have a good and fife fale 
of tins .idv''wfon, unkl' Ah. II oi d MivjuM jf:in in the conveyance. 
And could .nv Coin.f 1 .idvifc a purchafe wnh fucli a perpetual 
incumbra'ice s' No j fi-r :f du'.'crvi't cn.ites .>ie c-j'« piil ad in a 
collatcial ficuiny lo iiideinnifV a pii[cii.ii<-r ai.d hi-, hens, and a 
{icrlon piiu lad'v.-. t art ot luen c niitcj lands v.itii.-iit notice of 
fuch lecuiitv, and a biH is I'k-i. it agami!: him by tlu- peilon who 
is intitled to tlic l-.'nf'io! the c. '{..teial leruiity, to be la.isficdout 
of thcluiJs pUicl, !icJ, this (JoM' cMlItninthe plaintnTabout to the 
remaining part of the cll-’n,* in the collateral lecuniy, to Lc inde.m* 
nified out of then ; but li thole cllatcs aie not liiiiicieiit, or there 
arc no other land-, tuiiiann d in tiie collauial fecn.ity, he will be 
intitled agamli the p'lrchafoi for vaiii.ibJfe" coiv/idciation, "and 
Without noLue; toi t!ie iai>d uli.li is cha>.,iri. J>elides, thefe 
articles are cxicutcil in i/35, and no bill brought till 
*739» }v,ars .ifroj j ami it li..pjA'ir5 \Liy piovidcntiaiiy, that 
Air. I/urli furr tht. niJks 1739, yi'ho was 

a good life, and as lil.cly to li\c as anybody } and this advowfon 
be mg fallen in is th<- occafion of this bills and now Air. Bell 
I'ubniits to buy the advoa. fi>n, fubjedl to the collateral fccurity. 
The rcafoii of the plaintiff’s defcriing his bill becaufe«he 
could not tell who vvai Air. Ho ward's heir at law to make a 
.defendant to ins bill, becauie there v/as a caufe depending between 
Airs. Norto^i and the widow of Ah. Ilozvard. w'hcrcin the legiti¬ 
macy of Air. Ilovjnrd the foil was difputcd. But that could not 
be the reafon, for that caufc was not determined till fix months 
after the tiling the piefcnt hill j and that would not have hindered 
him, for he might have made them ail pai tics. 


There 
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There is another objection a^aiiift decreeing an execution 
cf thefe.'ttides, which i'-, that Mr Bell has waived thrfc aiticLs. 
l^ow^it IS certain, that an interelt in land cannot be pitted with or 
waived by naked parol without wntiiig j yet articles may by parol 
be fi) far waived, that it tiie p'.:ty conn* 'nto this court to have a 
fpecific cxLCiiiion of them, fiieh parol waivor will rebut the equity 
which th^party before h iJ, and prevent t.'iisCourt from executing 
them fpLCihcallv. An 1 Air, Bell aited the pai t of a very good 
chancelloi when hedcobiieJ, chat il tile illiieatliw went for A^r. 
Ilmvard aoainil Alts lie vvnuld give up his articles 

to A 4 ). llcivjid tire fun , Out i< tlie ifihe went fot A 1 s. Norton^ 
he woi'.IJ inlifl np/m t'n* bmelii of rhein againll her ; it was 
quite jul), 17)1 lI'L wisthe iii'f,iiment in biei jng thefe articles 
about. '1 lie liiue was lor AI'\, IhiViS. d. 'rjicrelore for the 
alu»vi;, the pl.iiiitijrinu!l be Ll. lo his remed'/at law againft the heir 
at law, i( ilieie be aiilts ; ;oi tir* covenant charges the heirs. 
TI'lic bill was ai.Loniij'igly dihnillud (.?). 


Bctt 
agmnft 
HowAiin 
AND OtkikI. 


(n Sic Buxton V 3 Aik 3G3. Sava^ v Tailor, Cafes T. T. 234, 

X'C Null, j AJ. iSo 


W ioilcroft (i^ol'ijl Kynailon. Cafe 114. 

,In Charcity-t Tiltuty ^ferm., 15. U 16. GtO. 3 . • 

TT ARl^WICKF, Lfj'i!l lane 'hr. I his is a motion either to A ctmc'an may 
^ qiialbor liipeif.'.le awfit o{ tntai: iH’ued out of this court, ittumtd m 
and direde le lu.i'.or and ihcnics of Lor'itiA' inoidcrtof 

move a rtp/czin li' pctiJiag iii rM‘' m \yor touR.i of Lor.u;n , 
the^ wilt IS / liie uinlli of i 7 /•r.j'o 1, and letinii.inle in l.oi $ oy 
fifteen dajs alL.i JLiJet into tins conn, ' 'un r, is I’ot letiirned 01 it 

yet; and if it is, to remove the t.ncr o! ''ie lecoio i<1 pri c 1% 

■ and iK'tto ri in’Vi i|; lecon uMf 'I'' < ‘*“tiiegroiin«J 

toquafh orfui'uifeiC i'll** arc two: 7 ’it> f iust, that it 

is iiiiiJe returnable into tliii coint, whei’ is it Motiil be rctuined **Atk. 
Cither into the court of knit's be'Rji or i omm n pie iMmmcdi.iudv , - 1 * 7 * 
and it IS laid, tliat ihc ad.iiiiting wins i>f this kind to he rt'Uirpabie 
in this'C?iiiit would intioduce vail delay 3 lor when theiccoiJ is 
returned here. It mult be lent foimallv by witUnim imo the ^oni- 
mon>Iaw couit. 'I'm sh.ond obj j c 1 is, that luppoling this 
cer\}orafi may ifliie o\it of and be return.ible into this com l, yet 
in the prefcntcate it has illu-id erroneoully lor itis not to return 
the record and procefs itfelf, but only :i icni'r of it. • 

As to THE KiHST.oBjtc T lov, that fucli tf ?/ought not to Replevins 
ilTuc returnable in this toiiit, out info fome court of law, though 11’*' •‘■moved out 
do torefee tha* a piocccdiugid tins knid o ii.iblf to d^lay, and to be 7 !^ mto 

avoided if poiublc •, ytt 1 am ol opinion, t.u't ine wnt, as to that ,|,g county 
error, is a good writ, in the calc of actions 111 leplevm, there court, wh.ch is 
not a court ot rccurd, by 01 rr.p. Ja/t ; but not by the deleniUnt without caufe. 

VoL. IX. X 


are 
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WooDCROFT arc feveral ways to remove them out of inferior into fupenor 
tigamft courts, 

Ktmastom. ^ I • • * 

In f HE COUNTY COUR+, wliich IS not a court or record, itjs to 

be removed by pone or recordurif eithet .it the iidlance ot ihc plain- 
tift’or defendant. 'I'lie plaiiUiiFniay i emovc the ailion without caufc, 
bccaufe it is his own (iiit \ but the defonJ.int cannot do it without 
In the hundred caufcj becaule it tends to the delay of the plaintiF. In thq. hundred 



md €iaiim\ but fiich rcmov-il tends to tlie pujudice of ih^ piofiis of the lord out 

not eitiui by ©f whofi court the c 'nfe is tcinovjd. Ml thefe thiee methods are 

plaintiff or de- to removc a*.‘tions o'ltof courts \,hich are ;> t of recoid. Butin 
undant witliout , . ^ ■ it r 

caufe. replevins in couit-. ot lecoi Js thjy Caiiiujt be rcu ovc J liy any or 

No m thod three writs, hut tliey nvit he leir.ovLd by certiomri ; for 

removing pio- *^0 other incihod of r..ni(jvin|i, records out of courts of 

cecdingi out of rccoid butby writ of ci mm- .deer j'Klj^ir.cnt, and by cti tioruti before, 
courts of rt'coid And records may be icmmi’il i.nh.-t by cet tuhin out of this court 
blit byor the king’s bench, and ihui ar * jticc.dents to prove both, 
btfoiejudginer.t ^ygfJuYgt'i Brev. 77. And .'.a .1 i.tiuKr 1 nuiy eithci illlic oup^i: 

court or the king s bench, lo it uiaj iMue out or this court, and 
be madercturn.iblc cithci into tlu^icoutc, the court of king’s bench, 
or common plj.is. I'. -V. B. 5^1- ti’e nrw iju-irto edition, and of 
the Old Ed'tion^ 2-5. wheie i: ii i.iid, that the vviit of certiorari 
is an original wiit, ai.d iHucs lonu'tinus out of the cliailCery, and 
ibmetinics outof the kmir's bn.ch, and lifth whfie the king would 
be certified of .uiy rccoid, which is m me iicafuiy, 01 m thecommoii 
pleas, or ill any uthei court ot rccoid. "i'hen the king may fend 
this writ of ctitiOKiTi to any of the plc;.‘, c\r in any other court of 
record.' Then the king may fend this wiU of ceitionni to any of 
the faid couits or ofiices to certify fuel) record before him in banco-t 
or in the chancery, or hefae othci j'-jimt wherever the king 
pleafcs to have the fame certifcd. 'I'his hiw in this cafe. 

As to the delay; thefe piocecdings by icrtloiari are liable to 
that, and at common law thev were liable to great delay; and 
therefore the court of king’s bench hi>s made a rule to expe<* 
dite the payment of cods in a ceitiorari ifTuing out of that 
court. And it would be very neceflary, in conformity tlb them, 
to make fume rule hcic to fpeed thefe proceedings, and that 
fbme (holt rime may be fixed for a procedendo to go of courfe. 
1 had the C'urfitor with nie, who told me, when the defendant 
had a mind to dekay the plaintiff, he applied to this court for a 
c^r/;er//r/returmblc in this court; for then it would require fomo 
time to have it fent into the king’.s bench or common pleas by 
< mittimus. And befidcs, the piocecdings in leplcvin aie more liablo 

Proceedings on to delays than other aiftions , for there isfirff of all a bond given to 
replevin. the flierifF for a return, if there (hall be judgment againft the 

^ • plaintiff; and if there be judgment in favour of the defendant, he 

may prpcecd upon the bond, which is a new aiilion, or he may 
have a writ of retorno kabendo,^ and turn the plaintiff round that 
way i and if an elongatur be rcturited, there is only a proceeding 

by 
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by a capias in withernam. Therefore as to the delay which will 
be cayfed byhaving the certiorari made returnable into this court, 
1 canTiot qiialh or ruperfede it for that, as there are precedents to 
fu;iport { and all proceedings in replevin "z liable to delay. 


sop 

WoODCIOVT 

Kynaiton. 


The second exception is, that this .ertiorari is erroneous Certiontn muft 
or bad, bftaufe it is not to remove the very record and procefs, remove 

but the tenor of them only. And upon this objeohoii I am of wh*rc*thca£tiem 
OPINION, tint this wriioii jhr enher to be ftsperfeJed or qualhed; commented 
for I thiii'c it (hould be to remove the lecord itfclf. ’/'here is a the inferior court 
' great difference between the rei'ord iti'elf and the tenor of it; for »* to be proceed* 
the tenor is only a tranfci ijit or copy of a record, although it muft whelTan 
,be a •uerbutlm oi liteial one ; and it has been determined in the cafe m an inferior 
of libel*-, th.Ufi//wr ttuo, muft be hteral, and compre- couit is brought 

bend the very words^hr mfclve*;. And as this wiitof crr/iBrnr/in the » judgment 
prefeiit cafe is to rrmo\ e .i caufe ofa^^tion out of an inferior court to *” * fupenor, 
be proceeded upon itia lurenorone, itoii-Hit to remove the record 
itlelr, lor no proceedings can he upon tiie tenor. What would emtoran to re- 
bc the confcqucnce ? A defeat of jufticc ; foi by this means there move the tenor 
*. be no proceedings either in the coin t above or below; not in record u 
the court above, becaufc it h is only a tenor of the record, and not *“®®*'"** 
the record itlllf, betore them ; yet a ceriiorati clofes their hands, 
and rupetfedes .ill their proceedings. And there is a difFcreiicc 
between a ccrtijy m* and a h^ itcui corpus ; the latter may return the 
body into a fupirior court, with the caufc of detention, without 
returning any record 1 f the iiifeiiorcouir, hecaufi. w’hen the body 
and caufe aie returned mtn a court if lupeiior lunfdiCtion, you 
begin and declare Je j.ovo ; but where a cvui'e is leturned by 
ccrtfOiOYz^ \nu proceed^upon it in iJic I’amc flaie it v.asjnthe 
court b..lo\/, v.hich you cannot do without fee’iig how it Hands 
upon the record itfelf. 


This pi( fewx. certiorari bas been framed by a certiorari far ano¬ 
ther piirpofe ; inllonie c.dcs it is enough to remove the bare 
tcnoi of a lecoid ; and from fuch precedent the pic lent certid^ri 
has been drawn : as If An action be brought in an infi^rior court 
upon a judgment obtaimd in a fiipenur one, as it well may, and 
nul tiel rotorei be pleaded, the couit below cannot have this record 
^ut by certiorari out of this court; but in thole cafes which tlie te¬ 
nor of tbc recordxwill do foi, they do not want the record itfelf, but 
only an evidence that thcie was fuch a judgment in the court of 
record above, by an authentic copy uiidei the fcal <•! the couit: but 
when a caufe is removed out ot an inf-iu'r iiu > a luperior court, ^ 
to be proceeded upon there, you mult iiu^ollaiuy have the record 
itfelf; and if the ccrttoi ai i diiect only the tenor of the record to be 
returned, it will be ciroiicous. In Fitzhci tirt {a)y and m the 
Commentary* or Notes upc*ii the New Edition (b), which notes 
»re faid to be Lord HALfe’s, and it is very probable from their 
great learning and accuracy that they are his, it is contained thus: 


(b) Hale’s edit. F. N. B. 548. 

X 2 




(a) FiU. K«t. Brev. X41. 


If 
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WoonnorT « If one brings debt on a recovery in an inferior court, as in 
^gatnjl pn-powdcrs, &c. there it is not neceflaiy for the party 

YNASTON. hav'c tlic n*co«d itfjlf (that is a piofert tn Cur.) or the t<‘iior 

“ of it. So if one brIMg^ debt in the common pitas on daioages 
*• recovered in the Icing’s bench, fir in the conit of Noriu ich. Butii 
“ rrtil ti.-irecord hii pleaded intiiecouit Ivlotv, it rniHcient if the 
r “ tenor of therecoul be removLd hy ce'>-ti 3 i *ir i into chanicry, and 
“ fent thence by mittimus [0)', but whei e o' j Is to f* .• execution of 
“ record of another court, as wlic eit i> to fue execution lit 
common plc.is on a recovery in .1:1 o.iti, nt 'Lme/riey or before 
jiillices of .lili^e, or o\ e .mj / t./u 1.;, tlicie the lecord itlelf 
“ ought to be rm ved, ind no c\ e..'" ju c iii be <'n die tenor 
of a reco'U.” Ed 70. ^o fiet. itdi'eiencc where 
you only want evidence (<1 a u'Co..l where %on aic to pio- 
cfcd upon it, whechci .is t 3 a dwtljr-iiv-e, [dea, or as to taking 
out cxccutuui. 


In V/A Ut^ijlefy 2^1]./'. tiici is a pif^clerit of Vi certiorari 
to remove the recoid and piotils i.i a )i;l'nciit in aJli/.e of 
nn'tl di(jciiiny and v.luch v’..; lent by ni>'tiniis into die coinuioy 
pleas ; and it is not t eiriy hut piOLC'J.im tt rii,citLi/n. 

'To the point ol rctuihing llie record, 01 only tlu' tenor of it, 
tlieie are two r.ilos in S.didd. In thciiilt(ij, lU^Liy Cbi/f’ 
'JiJUl^. It is .Ml errfir in the clirlcs m 7 tti. t upon a 

“ If.’///'./..//'they return ciiiy a iranfciipt, as if the i.coni remained 
“ below ; for in the common {ii^as, though they do not u turn the 
“ very individiud lecoid,yet the tianlciiptis ictumcd as if •* was 
“ the lecord ; and I'o it is m judgment of l.iv''.” In the leccind (c), 
on a tc: t.jt.ii i to icturn an ord..r, it was rccurncd, “r/./.-ff quidem 
** it nor I't'iiitur in hire vcrheiy' and not “ qiii quidcm or do jtqtd- 
“ iur and it was qualhed to this reafoii. 


Upon ,'•11 thefi’ authorities and thefe rrafoiH;..! am of opinion, 
that this wi it ol' tt" tioran !•> erroneous : and 

Then ANc thi.r (^ifstion grows, Whcrhc.'-itis to bcquaflied 
or ruperfeded '* And I cannot quafh it, bec.aiil* no writ can be 
qualhed but when it is retinned and appeals defe^^Uvc I'poit the 
lecord ; but the prefent certiorari is not returned yet, fo not 
appearing u}:on ictord. 


In the cal' /if Sir John Sharpe v. Mayor of Lendon (d), upon^t 
,'fit of rntind, muSy nuindomui was taLeii out diredted “ To the 


Writs, when to 

be ruiiiriedcd, Wi , _ 

'Ki^or, fvc of Lofulony^ by t.icir corporate names ; it was moved 
^ ' tu tiualh It, upon a or miffake in the coipoiate name ; 

anJ aft i .t 'i.ul bi*cn (olimnly argued, the Judges dclivercJ their 
opiinuns Jc7Uitim\ and the Court was divided; but when thfr 


fri) Sec yCfi»-Books 7 Ihn G 11* I9« 
19 litn 6 pi ' 79, So 

C^) K.\ nj. North, 1. Salk. 565. 

6.Mcxi. 1 83. 


(.) The Qiitcn-i; the Pan(h of St 
Mary in flic Dcvizi*s, 1. S^tlk 14/.—See 
alfo 2 r.wk P. t\ c. 27. f, 76. 

Gilhut, 25 ^. 


caufe 
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eaureennir to be ari!;ued by the Bench, Mr. Justicf Eyhe faid, WoenciiorT 
> ..they could not qualh the writ, becaufe it was returned auil bifoic agamji 
the Court j and that they could <j{i]y quafh a writ upon a dcfedl K-vnastow. 
Appearing upon the recoid ; and tiiat the lulc iiiuil be to iuperfede 
this writ. And though the Court ildlered a"? to the point o' mlf- 
dircilion, yet they all agreed tliat they Wvre tofupcifeJc and not to 
quafli writ. 

So this certiorari muft be .iiperfed-.d. • 



Wc*lon Bo\vc'\ 

In Chancery^ Tt'viitj 7 er/n, 15 tr' id. Gio. 2. 


Cafe 115, 


IT LJZ.ABET H 1 HURI^AND by deci*, reciting her mairiagc- Power. 

' I'ctilcnicnt, wheieby Ihe had power to difpofe of her Jandtd 
eft.itc ill the maiiiicr flu* ihouIJ thnw fit, iiotwiLhIl uulnitr her 
coverture, in coiilideraiioii of her value and aifecl.on for her^'nif- 
► band, appoints, that her truflees fliould l»aiiJ feif d or. t:,e Ii.id-j 
comprized in her man lage-iettlcfiienL ici the ule o' her hafh.anJ and 
. his hens, fubjedi to lever. 1 annuities in fee; one of winch, for 
twenty pounds a-y. ai, given to the pi ilntilF. 'rr.efe annuities 
were given generally, and not made p..)vbL liom air, Ipecial time ; 
and then m ihe l.iim d.ed (■! apjioi tment fhc giws levcial gmis 
fums m chanty to the poor (-1* leveral paii.'hes, p,liable to the 
churchvfarderio within thne jeais .after her dccc.ole. 


This bill wis brought againfl the cxccutois of the hufband 
frtf ^ ,fy jKmiiJs aniiiiity incurred iluiiii 1; tliC huf- 

band's bfe, vvitiiout niai.ing the hoi. at l.r.v a party ; .'i. j this vvas 
held luflicieiit f'oi theaire.is during tlie liitilot’s life , but rbr .'.ny 
atrc.us .dter the huiband’s dcatii wiilcli cua'gc» tiie iicii,'ie muit bs 
made a p.irty. 


Mr. VVilth AirAM.and Mr. Evans f r th'’ the 

ij'ueihon teas'? Av heilier tlicprefent annuity IhouM tominencc from 
the execution or d.ite of the appointment fioni tlic time of the 
appointee’s de.ith, or‘not till tlnceyc.irs .after lur death ? Ihe 
annuities were appointed generally, but aftei wards, in the fimc 
appointonent, there arc fcveral chaiuicsgivi 11, not to be pud,how¬ 
ever, till three years after the de.ith tTRfthe appoi iter j but thefe 
'^tartfies aie in grofs of as diffeient a nature a.s polliblc from 
the pi'efeiit deiTi..nd, contained too in adiili.ifl indepciident cLuifci 
and fo this cLuie ai the ciianiies c.uinut be cotiUiueJ into tlie 
claufe of the aniiuiiies, being of a difi'erent atuic , and thefe an¬ 
nuities cannot t.ike their commencement Ir.i.n the deceafe of ate 
appointer, for thi-^r are no words winch piirpoit trie:, but they 
mull commence from the execution of the de..d ; as if a leafe of 
land be made generally, witliout a/ligning .iny comi.ieiicement to 
it, It ihail coiniTiencc iinmcdiatcly ; and as the iiulband’s eflate in 
the land commences immediately, Vvny moul i not the annuities 
charged upon his land do fo too ? 'I'he defendants fay,, that this 

X 3 appointiiieut 
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appointment being made fo long ago as 17^31 hill filed till 

1736, the plaintiff is barred by his long acquiefcence under the 
flatute of Limitations ; but this annuity is a trud, and payable by 
deed, and fo not within the flatute. 


Hardwickf, Lord Chancellor. The deed which created this 
annuity was executed in 1713, bv which an appointment was made 
of an ellatc under a power by a wife in favour of her hufbjiid j and 
it isanappomtiTient of a legal ellatc, and not of a tiuff, as has been 
argued , for (he apptjints the trullces who ftood feifed to her ufc 
to ftand fcifed to the ufc of her hufband in fee, which is a cf>nvcyance 
of the legal eftate ; and Ihe by the lame deed has made this edate 
liable to thefe annuities j as to the 'commencement of which it 
feems to be hei intmt that they mould noi -'o nmence till after her 
death ; for it Iccms an cxtraurdiiu-ry thing, tiu" Ihc vi'ho has land 
at prefent in her hands, without any charge upon it, fliouM make it 
liable to annuities to her relations immediately, when her huiband 
and Ihe might have children ; but whatever her intent w is, as Ihc 
has not exprefied when they Ihall begin, the lav/ vviil raifc a com¬ 
mencement for her, viz. from the execution of the deed. And as 
to Its being aigued, that thefe annuities are to be paid three years 
after her death, t'lofe words in the appomitiienl aie lo relative as to 
be applicable only to thegrols lunis in cli.iiity. 

I’lie qucftion is, then. Whether the plaintiff can have any de¬ 
mand in a com t of equity againlt an cxLCutur 111 1736, when the 
bill vi'as filed upon an annuity crtaicd and due by a deed in 171^!’ 
'Phis, to be fure, is an unfavourable (^.mand after this length of 
time, and has a commi neement agaiidt the intirnrs^r ihe’pA ties : 
and this is no trufl, for the appointment is a grant of the legal 
eftate lor in the appoiiituicnt fhc “limits and appeints,” which 
amounts to a grant, and is equal ro any folemn conveyance. 'Phe 
prcuiit derm lid is citfijr a rent-charge or a rent-iecic, and more 
naturally a rent feck, as there is no power of diftrefs annexed to it; 
and It is not an annuity, for it is ifluing out land, and nobody’s 
perfon charged j and here the huiband has been in poll'etlioii of the 
land charged,ancl has not paid the rcnt-leck ariy-timc during his life, 
which was for ftverri years ; nor has the plaintiff taken any legal 
remu'y againft the land, but conies into this court againft the 
reprt fentaiives of the If you were to take your remedy 

upon the land for thefe arrears, and it had fo happened tiiat thv. 
v/if" hid ajipoiiitcd the land to remain over after me death of thb 
huiband, tii.*t indeed might create a qucftion between the remain- 
dcr-maii and tlie cxecutois or perfonal reprefentatives of the huf- 
bind, Whstlii'r ;he rcmaindcr-man fhould not have an account of 
the pcifonal citctc, and fatefarSlion for the arrears of the rent uo- 
paiu by the bufbar.d during hi" particular eftate ? but that is entirely 
upon c nother equity, for it is to exonerate the remainder from 
V iiat It would be unnatural to charge it with. But in the prefenC ' 
cafe, tins demand of the arrcais is no perfonal charge, or a charge 
againft the executors, either in law or equity. But fuppofing you 

could 
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eould come upon the perfonal eftate of the hiitband, you cannot do 
St by force of this deed of appointment to take it out of the ftatutc 
or^'imitatioiis ; for by this deed there is ne'thmg done by the huf- 
baiid to charge his executors, for he neither covenants nor grants. 
If then you cannot charge him oi his executors by this deed, you 
then can only do it by his receipt of the rents and profits, which is 
in the nfture ofa perfonal charge, and witnin ihe ftatute of Limi¬ 
tations ; and you arc then ban ed by length of time, for it has been 
ihewn before that it is no tiufl: j and you cannot make any perfonal 
demand b}' virtue of the deed of appointment to take tins claim out 
of the ftatutc of Limitations. 

The biliwas accoidingly difinifTed. 


WllTOJ? 

agmfifl 

Bowes 


Ward Hcnzcl and Otliers. Cafe 116. 

In Chancery^ Irinity TertHy 15. L" j6. Gto. 2, 

^HIS was a bill brought by the phiintifl', as a lav-impropriator of A bill brought 
the tithes of thepain'hof Def /tn^fan, ngditUh Air. 'Thorpe^ as “ peifon >• 
redlor of the parifhof who has received the tithes demanded oT'nTii«^fw*a 

by the bill, and againlf Hen%el the defendant and nineteen others, aocount of 
occupiers of the tithe lands, to have an account of the tithes ; and tirhet; hut tli« 
that A!r. Thorpe might fetout his tide to the tithes, and to what b'U difmifftd. 
value he had received. 

The ‘plaintiff in his bill fets out, that he is impropriator of the 
tithes of the townllnp of C^ckertony in the parifh of Durlingtorty 
by an origlQijL^r^nt froiif/A-wry the Eighty after the diflblution 
of tlicbody to which it belonged, being the deanery and collegiate 
chuich of Durham-, fhat by intermediate grants the tithes came 
tp (omeofhis anceftors in King James the tunc, add fhews 

Ills pedigree , that the tithes in difpute arife out of a place called 
Carangf-Clofe, ui the fame t'^wnfhipof Cockerton. But the plaintiff 
docs not prove any receipt of tithes by hiniLlf or any of his ancef- 
tors. 

The defendants admit thenifelvcs to be owners and occupiers of 
Gra»ge~CloJe j but that for feveral years part they have paid their 
tithes to the defendant Air, Thorpey and that the plaintiff mull feek 
his re medy againft Mr. Thorpe. 

y I'he defendirnt Air. Tharpe, in his anfwer, admits the plaintiff to 
nave fomo ellate in the tithes of the townfhip of Cockertoriy but 
denies his light to fhc tithes in Grange-Clofey although it lies in the 
townHiip of Cofkerien and the parilh of Darlington ; that*he, t^je 
defcndant,is redlor of Oulten \ and that his predcccllbrs have been 
always entitled to*thetithc» in Gtange-Clofe : and he admits, that 
Grange-Clofe lies in the townOiip of Cockerton j and that it is in 
tlie parilh of Darlington. 

Mr. CtARKEyir the plaintiff'. The plaintiff is intitled as an 
impropi tutor of the tithes of the townlhipof Cockertony in which 

X 4 place 
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place the tithes in queftion aiifc, and as impropriator of a town- 
j/enzec ** entitled b)’ common rij,ht to all the tithes within that^ 

AMD Otheis diftridl, for all right of fpintual poiloriS ceifes. Bcfidcs, the rigfec 
of T'Jj/})pt\ the defcmlant, is a vcrv[)articuLir one ; fen he is rctbor of 
another pardh than where the titlics he, cntirclv diflindf fr.in it; 
nor were anyaflcllmentsor duties evv r paid hv tiie paiijlv of Oulton 
to the pariih ofDurlin^ioKyiwr it appe.’r th.it Thorpe jieifoi ms 

any oiliccs of divine fervicc in I^nrihipt "i ; for if theic was any 
immemorial cuftom that the p.irlons of did any duties in 

the parifli of Darlnigton-t this propeiry in ilic titl.es in another pa- 
rifli might be gooil upon fuch a v.iliiablc co.nnicnccmcnt. 

The deeds were read and th« patcn^ 

I 

And then Hardwicki ,/.crv/ Chancchjr^ fiM, 7 'hc‘ ijIainti/T 
Mr, JVard is not impiopriator oi the iitlics in ti.e townrtnp of 
Cockeiton'y and if he was, it would be necellary f-r hun to give 
evidence of a receipt of the lithe?, tiiher to ii"n^cit or fonie of his 
anccllors ; but this evidence is agamic him, for the receipt of the 
tithes IS proved in the defendant Vhorpe or foinc ot his .inccllors. 
It IS true, if there be an impioptlatoi, whether ccclcfiallical oi l-iy, 
he IS intitlcd to all tithes of couuimn ii;’l'*N ‘'lul is not put to piovo 
his tide ; but tlic perfins who cl.iim 11'lit .ig.u;.(l hun mull llu vv 
their rig*’.t dc'd, if tiv yare (kcijiuc is oI the l.iinl onlv; but 
the leeioi iii.iv prp. i; histiile by .in . lUieiu re’c -ipt .and petc..pti'jn 
oftithes, .In I ii uiallbc pieliiiii lUij 'ii lu iiev.C'. *, l:i'U theie is 
an cndowiiii lu . r the p.irlon of O dtj. ci melc tit'i' v.lneli u'dow- 
niciit ncciis u, be fliewn by lor inime* i’ii.,i rei i; i of the 

tithes IS cvnl nce* en('U;.;h of I ii'le is inv, v‘<- c 

bill, for lueh bills would ovciturn aln.'.ll all the tnli.s ot tithes iii 
the kingdom. ‘ 

Therefore the biH inuft be difnilffd. 


Cafe ii;, Bennett and his Wife and Spr nerr .and his Wife 

V.idc and fcvLr.i! Othcis (//). 

In Chance}yy Tnrity Terniy 15. O' 16. G.;. 2. I7|2. 

•TITF. I/l'Rl) CHANCi' LLOR, aPer taking three or A.fir days 
^ to revic’W tiv evidence* in luij cjuIc (w’hich liad t.,ktn.fbur 
da}b in argument, tie ellate being of the y^t.^dy value^ST 
t*wenij-fivc hundred poiSiCj), delivcicd his opinion in a very* 
foleiiiii manner to this etlect ; 

oThis CAi'sr IS btought bcfriie the Court upon two bills. The 
original one is brought by Air. Bennett and his wife and Air. 
Spencer and his wife, a.s the two wives arc coulin-’gcrmans, and 
next-of-kin and cohens athw of i tr "fck]i f.rt^^h, of Adington^ 
in the county of Sin > ey ; and it is to fet alide a will and afcttlcment 
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obtained from him a little before his death by inipofition on his 
weaknefs. 

\rhc crofs-caufc is brou^^ht by Vadt\ ATr, Fiamh Lee^ and 
otliers, who arc defendants in the original cnulc, and claim benefi¬ 
cial eftates under the fettlemcnt which is prayed to be relieved 
againft ; and it is in order to eilabhih the fettlemcnt of 1737, and 
to have dti execution of the trufts therein cont.’iiied. Upon thefe 
two bills the caufc comes before the Court; and the principal 
queflion arifes upon the original bill, which confifls of two partSi 
which mull be mentioned in order to lay one part out of the cafe. 
As far as the original hill f.-rlcs to let afidc the whole devife in this 
court, upon the head of infamty, by decree, it is fo far improper; 
for if It n.'tS rcilcil upon the will as to the infanicy of the devifor, 
it was tii.iblc at law. For ever fiiicc the cafe of Btunjby v, Kerr^ 
in 1727 (tf). It mull be tiken as a fixed and cftablifiied rule, that 
no will of land or realty, any more th.in of perfonal eftate, can be 
fet afidc in this court for fiaud or impoi'ition [b ): for a will flands 
upon a different footing to a decd^ for though a teftator be compos 
mentisy and a will is obtained from him by fraud or iinpofition, that 
affecis the will at law; and as a will of a perfonal eftale maybe fet 
afideiii the fpiiitual court foi fraud 01 iinpoiitioii, as in the cafe of 
Powys V. Audi ewsf c) ; fo it may, for the fame rcafons, befetafide 
at law (d)y whether the devife is of lands or pcifoiulty : and the 
reafbn the law goes upon i'>, that fraud or im|x)fltion lakes away 
animus ujhmdi ; and fneli a will is not taken to be thedevifor's 
will, but the will ofanotiur, and lor that rcafoii the will fliall not 
prevail a/.' -■ «-* •i'' tli it was fought by the bill, it 

w as vei y improper, liui as the 01 igiiul bill did not only feck relief 
in letting the will afid», but aUo by an arnendnient upon difcovcry 
of the fettlemcnt, prayed relief .igainfl that, the cafe is rcuuccd to 
rhe queftion upon the feitlement, and luckily for the plaintiff and 
tlie Court the caufc is delivered from having any coiifideratioii 
upon the wiJJ, becaufe* by the iccovciics in 1737 that will is 
revoked [e) : the great caution of the defendants has defeated 
thcmfelvcs ; and it is providential when it fo happens. Now upon 
fuffering the rccovciy the will is revoked; and though the deeds, 
to make tenants to the are not pi educed (though there 

is no doubt but there are fuchj, yet that will not alter the cafe, for 
di3fS>A»fc>a{U^car but tluit Sir 'Join Lee was tenant in fee-fimple 
^ his lands ; airidie coining in as vouchee, though there were no 
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tenants to the pratipe, yet he and his heirs who claim under him 
are bound by eftoppt! ; and fo determined in the cafe of Page 
Harvjard fa)y by Lord Chief JuJlite HoLT. And the reafbn Vtny 
there is no want of a tenant a priecipe in a recovery fufFered by 
tenant in fee, is this: that if fuch praecipe is brought againft a 
llranger, v/ho is not tenant, and he vouch the tenant of the lands, 
and he enters into warranty, by that he admits the ftranger to be 
tenant to the land, and fo binds himfelf and his heirs by eftoppel. 
But if he had been tenant in tail, this would not have eftopped his 
iirue,becaure he claims by a fuperior gift, per foniiam doni, and not 
through or by his ancellor ; and the tenant in fee (hould have 
counterpleaded the vouchee by faying he had nothing in the tene¬ 
ments ; and if do not plead noii t<'nut>. 11 the voucher, it is an 
admiflion that the tenants to the pr,ecipe ate tc.nnts to the land ; 
and therefore theie recoveries have i evoked the will, and Sir fohn 
Leigh has by them regained a mw ejiate {J>) to the purpofe of 
revokini^ the will, although it be the old one. 

The ground upon which the plaintiff's pray to fet afidc the fcttle- 
ment in S'pte.nber 1737 is, that it was obtained from Sir ‘John 
Lt'i:h^ who was a weak perfon, very liable to be impofed upon ; 
tnat he was artiially impoled upon in tlie obtaining of it by the 
power jiiJ ii.fluonce which /'‘^ude had gauicd over him (0 ; and 
bcfulcs that power, ih- ro ai j circiimiKiiices of fiaud and impofltioa 
appearing upon the face of the fetticmcnl ilfelf. Againft this relief 
one geiu .al objedlion has been made on the part of the defendants, 
that the ])!.4iniins bill ih fianud to anr^thcr purpofe befides fraud 
and nnpol'ition, viz. infinity; and if it conlain*LrrtIv*‘’‘-‘**^^'O0n- 
fiflcnt with itUf, fora man of mfane mind cannot be impoltxl upon ; 
fvr imp<,vt;on pi\luines, that the party imj>/‘fed upon has a power 
of judging ol tilings, unlLl’s he is dfctiv^d. Hut as to that, I 
oideicd the «'i igMial and a'.lendcd bill lobe bi ought before me. and 
1 Have re,.d ihcin, and tiie ol»j -ction will not hold ; for by the 
an'ciuitif bill the whole nutter is put in illuc befoie the Court, 
with notice to the detoialants to make their defence. The original 
bill, indeed, was fnft foiind«.(l j|Km S>r "ft.hn Leigh's being infane 
and non compos mentis ; but if that had been the cafe, the remedy 
would luve been proper in this court not to fet afide thc,will*by 
decree ft r infanny, for that muft have bv.en done at la' 
have had the conlequcntial letncdy, viz. the dchy.-.y*‘ 
deeds, which can only be done in this couit. *' 

But as to fraud, the pla'ntifTs are proper to lome into this court 
to have the deed of fettiement cancelled for fraud, and delivered up, 
and reconveyaiice; and therefore in the amended biH the charge is 
not only of fraud and impufition, but aifo of evetreme weaknefs 

(4) Salk 5"o ?-2. Cafts, 103. Clarkfon v. Hanway, 
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in Sir John Leigh^ and that A^Ir, Vade had made ufe of his power ! 

, over his wealcnefs. 'fhe amended bill concludes^ that cither this a**®"**Wjf# 
\J?ed may be fet afide for fraud and impollt'oA, and that the defend- MiVwiFe 
•antsmay reconvey to the plaintiffs j oi if the Court (hall be of opi-* 
nion that tlic remedy is at law, becaufc of the infanlty of Sir John Vad* 
Leighy that then the trial may be directed j and there is no incon- •svMAfc 
fl(leiic3bin this, for a man may bring a bill depending upon different 
equities or grounds that may clafh one with another, in order that 
if one fails the party maybe relieved by the other ; and there is no 
inconfiftcncy here, for the relief prayed is in the disjundtive (a). 

The firft equity which the plaintiffs charge for their relief isj. 
that Sir John Leigh was a perfon of great weaknefs of mind, ando‘ 
infufEcicnt capacity to manage his affairs as a prudent man ; and 
that this made him liable to be impofed upon by any peifon who got 
the government over him. 

The fecond equity is, that the defendant Vade^ from the oppor¬ 
tunity this vi'caknefs gave him, infinuated himfclf into-49/r J»hn 
Leigh'ii good opinion, gamed a (5ower and inKiiciiccover him, and 
excrcifed it in many inllances, as the commanding his perfon and 
affairs and that by the fame power he obtained the prefent deed 
from him. 

The third cquiry is, that »ipon the very face of the deed itfclf 
there agpeais to be fraud in the obtaining of it. « 

As to the firft head of equity, viz. Sir John Leigh*s weaknefs 
and inability to m.i:iage his own affairs, that is very plain to me, 

..11 the evidence read on the part of the defendant, 
that Sir John LcLgh was a veiy weak man, but one remove above 
idiotcV} or being a lunatic ; for that he was noteichci 1 ihall take 
for granted, and am juftified by a jury of gentlemen upon an inqui- 
fition ifl'ued out of this court finding him not to be fb; and this 
weaknefs is an evideneq very ftrong for the plaintiff. It has been 
faid on the part of the defendant, that all the evidence of the plaintiff 
in the original caufe, if it is fo to be believed, and proves any 
weaknefs at all, it proves it to a degree of infanity ; and indeed, 
from what feveral of the witneffes fay, it does amount to infanity; 
but as ^1 thofe teftimonies are matter of opinion, and as the boun¬ 
daries between an a£lual infanity and great mental weaknefs are but 
it is no furprifing thing that fome of die witnefles 
Ihould be mift'aken in judgment, and take that for real infanity 
which is no more than great natural weaknefs. 

It is uncontradidled, that from the time of Sir John Lei^hlt 
marriage with Sir Stephen Leonard*^ daughter he and his affairs 
were under the eiTtire governance of Sir Stephen^ and that after 
his deceafe he fell into the management of Sir Samuel Leonard his 
fon, and continued fo for many years, and till Sir John Leigh had a 

(tf) See Stapleton V. StapIetoDi I. Ark. Grimes v. French^ 2. Atk. 141. Dor« 

6. Attorney Gencial'w. Jeancs, 1. Atk. irer v-Fortefeue, 3 Atk. 132 Wey* 

355. Cook 1/. Martini 2. Atk. 3. mouth ic/. Sowycr^ 2. Vczeyi jun. 426. 

foa 
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BsKHtTT (ofi upwards of twenty-one years of age, under whofe care he wa® 
akphis W,r* jhc fon was a guardian both to his father's perfoi^ - 

hi7w'“ and fortune for nine years, when the fon unfortunately dipd. 

* * After his death, Sir John’s well-wiHiers were fo fenfiblc of hfi 

Vape weaknefs, that feveral neighbouring gcntlcnaen were folicited to 
amp szvekal (ake upon themfclves a kind of voluntary truft and cuftody of his 
Otneks. affairs, Aff- OnJIow, the fpeakcr of the houfe of comn^pns, was 
. applied to amongft the reft; and though he declined anything ' 
perfonal himfelf, yet he recommended it to other gentlemen, and 
was at fc\'eral meetings for that purpofc at Sir John Leigi’t ,; and 
upon advice one amongft another, Sir John Lei^h feemed to take 
no notice, but ft.id notbing, and behaved like a pcifon who was to 
fall under the cuftody of (omc one or other ‘Ihe Spei'.ker advifed 

him, as he would warn a child from fire or w..t t, not to fet his 
hand to any v/rit.n^ whatfoevci. The gentlemen the country 
undertook this tiuft, which they would not have done if Sir John 
had been capable to have acted without them ; and if he had 
been a man of any fenfe, he would not have fuhinitted to their 
governance over him. IJefidc 'Sir John Lugh’s n.alural infirmi¬ 
ties, he added by his ejvccifivc drinking, for he would often get , 
drunk, and A/r. Va/le would dunk .vith him till twelve o’clock at 
night very frequently , fothat towaids the latter end of his life he 
was full of bodily di ford CIS, very quite blind of one cy'c, and 

alnioft dark of the other, which was the cafe when lie executed the 
■will andfwttLn.cnt. and all theft* things rendered him more liable 
to be im[-oftd upon. IJefidcS tlll^ gtneial evidence of his weaknefs, 
and he being cafily iinju fed upon, tiitiiyis a I'pe cial tnftancc given, 
which w'as this * Win n it w^asjudged nereflaryf upon a n.oiTjfl’ra- 
tioii, to take oil'his toci .lod pait id hia foot, Air, Fade pei funded 
him tlu‘i Ins toes would grow a^ .lin ; and though the dtlendants 
fay, that tins WuS ;> pious fraud uiidt r this calamity to fooih Sir JoHn^ 
yet to be lure it is a gic.'t n^'n, ai the feme time, of his weakncTs 
and incapacity. It is piovcd by Alt, /);n(’fj/tne fuig'on and Aft\ 
Lhe/c’ldfi’j who attended him in thi*- nioi lilication, thJl in confultihg 
upon his cafe they ncvei rega-ded the decojum of their proftflion, 
but deJermnud upon ihtir o|x.T:.iions I’peidy In tore him, w'ithout 
ever .alvifin ' with him : for they ufed lum lika a child, as they 
took him to be as weak. «’ 

'I here isapotlier proof of w'caknefsof Sir John 
wliich \»as tuns : 'I'here is Air. Fudt'^ a fuigeo^r'and apothecary, 
l>.''light to.ulii.d j^entb ni.iiu.f quality and eftate 

under ,>i ivoi t in o'lon, .'.id finds luin under fuch a ftate of weakiicfs, 
4h;it he ccntiives -r ith M: Dcuglas^a furgeon in LordeVj to marry 
kini to i1/.. I’t'uc's liaiigl ter, a girl of about fi\^een yeais of age,to 
an iiilirni U rfii <if jbour iifty-five ; th..t they talked before Sir John 
about his iiMiii-ge .i‘. though lie w':’5 not in the looin ; and one of 
the coij'i.ii} pjcprfi'd .'.tr, Ftidds daugJitcr as a proper match: 
)tui Ah. / '«.'i ..:.l\.'crcd, he would not ni.irry his daughter to fuch 
a lui'l and i.'.aui . u. However, be gets the better of tliis nicc- 
t\ as.<) on till ii'ietnib cf Ahiy I7j3> wlien Sir Job Liigh 
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is in town, he is made to believe that he is going to a chriftening. *’**'*'*” ^ 
When he is there, they hurry him away to J/r. GArfw’s, a 
colour-man’s in Long-Ac^ c ; they tell him, upon his afting,thathc AND HI? WlfB 
is goiiigto a fiicnd’s. Whenhe comes to^V/r. there was 

fiich uifmodcratc dr'.nlviiv, of pu”.(.h tlut he is quite fud<lled. Mr. Vaub 
'‘Douglas and J'\uie Hep f-r a //rvf parfon, and GtU. a fervant who 
ufed to ffttend conlLiutly on Sir lohn\ perfon, ia lent away, with 
other fervants, to an alehoufj. Thf parfon and the young lady arc 
then introduced ; anJduiiiig 'he marnagi'-cercmony Sir John is 
put with his bade to a chair, .md fupporttJ unUci ihe two flioulders 
by Air. Velde \ and he vv.is lo diunk. and infcniiule tint he ccaild 
^lake no refponfes; and Ah . Fade once letting loofo of his* hold, 

S’r Joh-i lell down on his hack, nnablc to Hand. Aiicr this Air, 

Vude and his daughter take up then habitauon* at Adington^ arid 
maiia^f* all ailairs, and Sir lh>.v.’s no pallioii or concern at it; 
but \? he had been a man of rciife or Ipirit, and not to the lalt 
degree weak, he would have rcfcnted fuch an infamous impofition 
upon him. '[‘here is cvidimce on ihe part of the dclendants to 
controvert this, and to Ihcw, that Sir John LAgh was capable of 
managing his affans,though moHofthe deponents foi the defendants 
I'weart tAat he was not able to judge of or underiland the will or 
fcttlcment, or to manage his property ; butfcveial of the wicndics 
I'wcar, that he was a man of learning, a good fcholar, and 
capable,of managing his concerns j nay, one gees fo far, 
that he is as capable o^f doing it as any man in S.vj ; cj. But Hrcn^ 
as this evidence is in words, it weighs ver) little with me, becauj? 
it V? coarr”-" to nlain fat Is* admitted on both llJcs ; and when that 
is the cafe, the facts mull and will fpoak for thcmlelvcs. Hut can 
anybody credit the evidence of fomeof ihcfc witnellcs, when >: is 
plain Sir yaAv believed his toes would grow again ; that ^/r yc/.n 
tamely fubmitted to the indignity ot fuch a mairiae,e, &c. ? The 
evidence of Sir John Leigh's being an excellent fc'-'olar, that he 
ujideiHood ciaflical autliois and figures, 1 do not doubt but tint 
he was capable of learning lomething c.f this nature ; for it often 
happens, that people non compos^ or if not lo yet very weak, may 
retain fome things or pieces of learning which h.wc been taught 
them in their youth, and yet the lame people be incapable of 
icincmtjcrmg facts or new incidents; and you may go into 
Bedlam: u,''d*jjneet with people who will talk Latin and iinpofc upon 
fume fuch witiiedes as thefe 


* As totheevidenw: of the defendants in regaid to Sir JJ?n Lngh'^ 
capacity in managing his affairs, there arc lomc thin fllewu to 
that purpofe. After tne commiHion of lunat v iH'uid m April 
Mr, Fade took ca^e to inltruift Sir John m fnme iliint's in ordci to 
fljcw his capacity to manage his aflaiis. I'o this purpofe he 
made him write foiiie receipts, and copy otlicis, and to talk with 
his tenants about money} but it is proved that he could net difltn- 
guial a guinea fiom a moidorc or a [uHole ; and after the niai ri igc 
it IS plain, All. Vadi took, upon him the whoL caie of his afTans. 


As 
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Bkhnctt ^5 to the fecond head of equity, for the plaintiffs it is proved in 
•*No Sf'kYcer thecaufe, that Mr. Fade hiving got S/r John Lci^h in his power 
AND Ris Wips after the marriage, gai'e rife to a comrniflion of lunacy being talcen, 
agmnft out by the heirs ar law, who now thought it high time to do it ; 

Vad* and they were not to be blamed, flowcver, upon the execution 

commiliion, it appears a great noife was raifed in the 
thkai. countiy about it by the induftry of Mr, Fade and bis frieifSs} as, 

• that the heirs at law were come to take him into cullody, and to 

deprive him of his eftate j and it often hnppcns, that the thing 
which the law pr ovides fol the puiteclion of a man and his eftate 
is taken to be a proceeding jgainll him. 'The comniifiion did not 
fuccccd, for he was found not to be alun-itic j upon which it was 
natural for Sir John Lei»k to be provoked at *^hcle relations for 
taking out fuch a* c 'miniffion agaiiiR him. Fade took care to 
incenlc Sv John upon this he.ad, ana to fay the worft of things 
againft Ah. Bennett and Jllr. S/xiucr ; and when Mr. Bennett 
came to fee Sir Johns he ivas denied admittance j and a letter ivas 
fent in 1757, figned by Sir Jibr Leigh's name, to Air. Bennett.^ 
but by whom wTote does not appear, wherein Mr. Bennett is 
dcfircd never to come near Sir John more, for he would not fee 
him. Bat this letter, no doubt, w<is a contrivance ; for there is a 
copy of It iigned by Su JoJm^ and attefted by two perfons, which 
in ordinary cafes is not done; but this was done for the juftification 
of fomebody, when there ftiould be occafioii. If thefe lelations had 
been admitted to fee Sir John., they might have acquainted him 
with their rcafons for fuch a procedure, have begged his pardon^ 
and have been reconciled to him ; hut they aie pxevimted frojri 
making any vsfits, and with a flrop rhand too. A watchm.in is fet 
upon WtuumiLl HiU to fee when .my co.ich w»as coming ; and that 
w.ss notout of anyjpprehenlion of Sir John\ being curried forci-. 
blyaway, for the many feivants in the f.iniily would have prevented 
that; and it was defigned meicly to exclude any intcrcourfe 
between the heirs .it l.iw and Sir John L/igh. Afr^ Fade gave 
orders too, that if any letters canu directed to Sir John Leighy 
that the feivants w’cre not to dclivei them to their maftcr or lady, 
but were to keep them till he c.-mc home j and it was fworn, that 
a letter came directed to Sir 'J -hn htigh, which wms opened firft 
by Mr. Fade-, and the intent was, that if any Ictteis came which 
were prejudicial to Air. ^tf-V’sniterclt with Sir John^ t h w y w er e to 
be fupprefl'ed, but it tliey weic letteis of courfc they were carried * 
to Sir John. 

As to Fade's power over Sir John Leigh’s affairs, he tranfa£ted 
them as he thought 6 t, and made him lign any papers he thought 
lit to bring to him ; and at night, when they vv^ie drinking, all 
perfons w'cre excluded from Sti John Leigh’s company except thofe,. 
whom Air. Fade admitted ; and he w'ould not fuftcr anybody to 
fpeak to him but in his prcLiici-, and when Air. Paris came to 
Sir John Leighy from the fpeaker Air. Oujlowy to cnquiie about 
his marriage, Mr. Fade did not once go out of the room. Nay, 
Air. Fade had gained fuch a power over him, that ins name was a 

tenor 
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terror to him, and the nurfe was ufed to quiet him like a child, by 
repeating only the name of P^aAc. anbmjs Wirx 

^ O J AKD SPEMCfE 

As to the third point of equity for the plaintiff, that upon the and m» Win 
fice of the deed itfelf there appears to be fraud in the obtaining of 
It. It is a fcttlement by leale and releafe, bcanng date the ninth 
^id tenth of September 1737, and Ssr yobn Lti-jb died in the OiHmt, 
following ; fothat it appears to he obtained in the latter 
part of Str yohn^s life, wlien hl^ infirmities had made his capacity 
leCs, and Mr. Vade*% power gi eater. 

By this fcttlement, the whole eftate is fettled and conveyed to 
^’Mr. lVyK 7 ie^ Air. Tonk>^ and Mr. JP'‘eUbrt'n^ and their heirs, to 
"Teveial ufe^ viz tothj ufe of iS/r "Join Lci^h tor life, remainder 
to truftees to preferve contingent remainders, remainder to the 
firft and every other fon of S.r in tail, remainder to ins 

daughters in tail. But thefe remainders to his itiue are only 
colourable, for Sir Jabn was grown very mfiim and aged, and hi? 
wife dead, fo that there was Icaiccly any poiFihility of iirue. 'I'hcn 
an annuity is given to IVildtncin Ins wife, .ind the furvivor of 
them, for their lives, of forty pounds a-year, chargeable upon and 
ilfuing out of the whole edate. Then as to the eftates in Surrey^ 
after the above remainders they are limited to the ufe of the 
defendant FiancU Leigh for life, remainder to his hrd and every 
other fon in tail male, remainder to the ule of Fhojnas LcigJ.\ 
younger liroihci of Frcuuis. in like manner, remainder to Fru.Kts ' 

'Jones for life, remainder to trullces for fiv'e hundred yeais, 
remainder to his firft and cvciy other fon *n tail, remainder to nis 
dai%htcr in tail, remainder to Lhovtcis Leigh and liis hens. 

Then as to the cfta«cs in Kent 'Ai\d A/nUltfexy they art^limited 
tq the ufe of LaAe the defendant and his heirs for ever. 'I'hcn 
follow fomc provifoes. ^J'hc fiilf, that it fliall be lawful for Sir 
John Leigh to demife tljc land foi a certain number of years, or 
three lives, rtyeiving themoft improved yearly rents which can be 
got without fine, and fo asfuch leafes ar>! not made difptinifhable 
of wafte. 'rhen follows another piovifo, containing a power of 
revocation, wherein Sir John Leigh has the libcity to revoke or 
make void all or any of the ufes, claufes, limitations, Sic. includerT 
in the fame fettlement, by any writing diilvlealcd and delivered, lo 
as it be m the preftnee* of and aitefteJ by Jjrncs Leigh^ of 

Beckenham.^ in the county of Sun ry, John Eton DiAfivo* th^ of 
Goodman*s Fields^ and James Doiiglai^ of Lvtd''n^ merchants. 

By this fcttlement, Sir John Leigh ha« abfolulely difinhcrited 
his hedrs at law, who were alfii his next of km, and lias give-iiJns 
Surtey eftate to Afr. Frmii.s J cighj who, as the matier is before 
me, docs iiotappcar to be any relation to Sir John Leigh', for there 
is no proof at all how near in kindicd he wub to Inin, nor does ic 
appeal that he was fo much as ever acquainted with him, or that 
Sir John Leigh ever teftifiedany fncndihip for him. A remainder 
of the fame eftate is limited to Air. Thomas Letgh, who is a 

mats.:ial 
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BtMNtTt hisitcrial witnefs for the plaiiitifFs in proving Sir ydhn Leigh's 
AWD HIS Win weaknefsand Alr,Vadc'^ pow’cr over him. As to the heirs at law^ 
AMDHis*W^rE proved by Mr. Scotty that when S:r yohn Lei^rh talked ^a- 
agawft fonably, he was ufed to fay he would beftow his eltatc to his right 

Vade heirs. As to the Kent and MidJlffex eftates, they arc given to the 

a>kd ■bteeal <ltfe/idant f^nde, who was no acquaintance at all of Sir yohn*s till 
Othfki. jjg .ittcnded him in his mortihcatinn, and who had no oth€r merit 
• but that of marrying him, and managing liii affairs in the nioft infa¬ 
mous manner. 


Sir John Leigh had a power over his effate in fce-fimple ; and 
notvi’ithllanding a will is the moff proper way of making voluntary*, 
dilpofitions, btcaufe of the little dilHculty revoking*them, and*' 
notwithllandiiig there was a moitgng*; of ihrLc rhoufand pounds 
upon the eftate, yetis he perfuaded to make a vc'luiitaiy fettlemcnt, 
and to fetter himfeli'in fuch a niaiiner that he could not, in effeif, 
make any other difpolition o( it, or rtiil’e one {hilling off it 
for hi« owji benefit j for as to the pow. r of h-aling, it is made as 
ftriet as thole in marria<re-fett!cnreiiis, tor lie is not to make leafes 
in rcvcrfion, nor upon fnies or Imall rci..i vatjons j io that he could 
not raile any money. 

Then as to the power of revocation, It is of the moff extraordi¬ 
nary n.iture I ever met viirli, and fpeah^'impofition. And it is 
certain, the fruaicr of this h ttl. ment was fcnfihlc, that if he had 
not inlcrtcd foiiie power ol iev»>e .tun’, it would have been an 
objcelioii to the deed in tins court ; .nid it has been almoft foun¬ 
dation enough it'clf to lit af.'-L ; \o’uiilary fettleineiit, that thgre 
has been no power (.f levocation it : fo. inis pnrpofe there is a 
power of a revocation, hut Inch an one (luit itihould he in thepower 
of Mr. '/ode or his friends wiiethei Sir ychii Lagh (hould ever 
have it in h.s power to execute it or not,i')r it is to be executed in 
the prclence of thne perlbn'-, then cxeeuloi'', adinimllrators, and 
afligns. Is there any proof w.uiIi'T lie wa*s acquainted with tbefp 
three gcnilemcn ? No. Is tlif rt any proof tli.it lie directed fuch a 
power ? No. It M laid, if then, had Ikco aii) ch.’rgc of this nature 
in the biil, the* defe'nd.ints might h.ive examined as to that j’but they 
had notice enough of tins objection, lor the feitlemcnt itfelf was 
impeached, whicii was notiee enough to make defence in lupport 
of the power of revocation j and tlie objcdlions would naturally 
arifc upon this provilo or power of revocation. Suppole Sir yohn 
Leigh had been feized with a tadden illiiefs, and was delirous to' 
make an alteration in this fettlemeiit, he could not convene thefe 
tfyee gentlemen together, perhap', for they would not poffibly 
come ‘t and if they had diet*. Sir yohn is under the neceflity to find 
out their executors, adminillrators, or affigns. It is laid, this 
part, “ the executors, iniminiftrators, or .afigns,” is nonfenfe, 
bccaufe this is a pcrlonal truff, not allignahle or tranfmiffafile to 
rcprcfentatives. And I am of oj'inion, it is part nonfenfe and 
part not; and I have know'ii very foohfh w'eak things done with a 
very villainous inientiun j and thelc woids, executors, admini- 

ffratorsi 
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ftratorS) and affigns,** fetter this provifo more, for there may be BEH»i»Tr 
no fuch reprcfentatives ; and if there arc fuch, it may be more Wir* 

dtffioult to find them than the gentlemen they rtprefent. But it is ,„Vw”I 

fiid, in cafe there had been no reprefentatives, or the gentlemen agninjl 

had refuied to have come, ant! S/'r John Lei^b h.aJ done all he Vab* 

«i(:ould to convene them, th'. revocation without their beingprefent 
wdtfU b»fufficient. And I am or opinion, that fuch revocation thim. 
would be good, if executed for a valuable con/ideration ; but if a 
voluntary revocation, it would not be good ; for thefe gentlemen 
arc to be checks upon Sir J:bn^ to prevent his being furprized 
into anything, and they ouglit to have been prefent; and he might 
'nave as well wanted to have niaac a voluntuiy revocation as not. 

But it is fafd, if Sn John wanted to raifc or borrow money, or to 
fell his eilatc, or to make any new fcttlcmentfor a valuable confi« 
deration, that that will be good, and prevail ugainft a^ voluntary 
fcttlement, by the {l.itute ol 27. Eliz. c. 4. But had not 

knowledge enough to know that the law is fo ; and 1 believe the 
paity who dicw the conve)ancc knew not fo much ; but by this 
revocation they fettered <S’// Joh't as much as they could ; and if 
Sir John wanted toraife money, or to fell, would any prudent man 
have vcntuicd his money where ttcie was fo Fi-lbaincd a power of 
revocation, if the gentltmLn had retufid to have been prefent at 
the execution ? 'I hey had got a will from Sir John before, but 
that was too fiippery a thiug for them ; it was always revocable^ 
and Sir John mighr be got out of their power and revoke it; and 
thercfoic they pinned him down by this fettlcmcnt. 

This refti ictive power of revocation Ins been compared at the 
Bar to the cafe of the Duke of Aioui'tivj^ve v. Ihith (<7). That was 
a feltlernent made by CHotules Duh 0} Aio.vsnle, who wa^ going 
as.Oovernor o^JamoiLti, In this lettlenicin w.is included a pow'cr 
of revocation in hts Grace^ fo as it was executed 111 the prefence of 
fix witnefles, three wheijeof to be peers of England ; and it was 
faid» that his Grate was more rcitramed by fuch a power as this 
than Sir John Leigh by the prefent; and yet that was a very good 
one. But that was a difTcicnt calc; and as to what was faid at the 
Bar, that A/j Grace was then jull going to Jamaua^ where it would 
be impoifible fot him to revoke this deed according to the expref* 
fion, for he would not be able to get three peers ot England in that 
ifland, 1 have looked into the cale, and the fa 6 t is iiol taken notice 
of there. If fo, it is out of chc cafe ; for if he w'as to be rcfident 
MyLondorty it would be nodilHculc matter to execute this revocation 
according to the formality of it; for it would be a very ealy 
matter to perfuade three peers of England to be at the cxecutioik 
of fuch a power of revocation) and to attcll it; but it was proved 
in that cafe, that the deed was made between relations of the 
family, and that it was drawn up by Sir Thomas Stringer, the 
family Counfe), by the direction of the Duke tnmfelf) and peruled 
by Sir William Jones, whofe hand-writing appeared before this 

YBty 
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BrKKiTT very provifo or power of revocation ; and Sir Pf^tlliam yoHet 
AND VrK^ctli ^ witnois to the deed j and that is not like the prefent 

ANDHjs*W^F» prefent fettlcmcnt is Jiot made to relations or pe^lc 

agatnji of the family) no Cuiinftl advifcd upon it, and no inlti uiRions given 
VA»e for Jt by Sir 'John L.iij^h, 

ANn SEVERAL 

Othexs. As to the mannei of the execution of this fettlcmcnt, it v’oes^n:,c 
appear to have boon lead over to Sir 'jahn Leigh at the time of the 
cvecuiion ; and indeed the ingrofl'mciit very oftt n is not read over, 
if the draft has been read ov’cr before. But Air. I^'tlchman 
who prepared the draft fwears he dul uad it over before Sir 
Jobn , but I lay very little weight upon that, becaufc things were* 
often fald iii his pit.lence without his taic:.'^'’ any manner of notice**^ 
of them ; nor was tins deed left with Sn 'fohn^ but taken away by 
Air. Va.'e. How, tiierdbrcj could Sn "fuhn tell liotv to execute 
this fpetial power of revocation ? And therefore this is a circuiii> 
ilancc which makes this deed eiiuivalent to an abiolute convey* 
ance. 

In order to fupport this deed, the defendant has gone into a 
general intention ni Sir John Leigh to diiiuherit his heirs at law, 
and to give his eildte to the peifons to whom it is limited in 
volunte.ry f.ttlcnient j and from the will executed the (cventh of 
Augujl 1733, and the codicil in Jp) il 1735, and afterwards the 
will which gives tliefe eftates to the perfoiis in the prelent fettle- 
nient, the (Jounfcl for the defendants infer, that thefe antecedent 
aiSts piove that the prefent fettlemeiit did not ptocec.l fromfurprife, 
hut from intention But what is remarkable i<, that all chofe wills 
are extcutcdaftci Vudt had got this power and influence over him, 
and juil after the inquifition of lunacy«was executed againl): 
5;^ yd'h Leigh, and wli» n he was under refentment for that ufage. 
The firll will of S,t "John Leigh is a devife of his eftate to truftces 
to raik money to pay his debts ; and then a rent-charge of eight 
hundred pounds pet is given to his wife, daugh¬ 

ter. He alio gives her his Iioiife at Atuiingtoiiy and one hundred 
pounds p'7 tiunum to maintain it in repair > and then gives her all 
his pcrfon<il ellatc. Then all his real efUtc is given to himfelf for 
life, remainder to the heirs of his body, fubjciH; however to annuities 
to Twytsic and Stalker^ who were alUftants in the marAage, of 
thirty pounds a piece ; and thefe arc like the anouities in the 
fettlemeiit to jyiUhman. — Air. Stanley fays, Sir yohn Leigh gave 
him inilru,liens to make dns will; but whether they were in 
writing or r.ot docs not appe.ir; or whetht-r had any 

hand in them. 'I his will feems very modcfl; for Mr. Fade upon 
the face of ii has not given himfelf anything ; but there was a 
codicil, which the defendants were very unwilling to read,by which 
when produced it appeal s, that Sii yohn Leigh givts his manor of 
Wejiwtckham^ for five hundred years, to Alt. Vatle \ and then 
there arc ufes to Sir yohn's iflue after this term. Mr, Stanley 
does not appc.tr to have had any hand in this, but it feems to be the 
hand-wiiting of IFildeman i and this tennis irredeemable, and 
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. BSgood as the fee-fimple. After this follows the will of 1736; 
ana by that he difpolcs of die eftate, after the death of the wite, m 
the Cstne manner ahnoft, as to the beneficial ufes, as he has done in 
the voluntary fettlement, except as to Sir Richard Leigh^ who has 
L no remainder in the fettlerncnt. Air, / Wr is made exec it Dr of this 
a^ijwill, and has the perfoiial eftate. Do'h thefe wills, being re- 
vo£^ar 9 out of thequdlion, except as to the cv. Icncc olSir 'John 
jgeneral intention of tlir dilpoliticn of his eftatc. But I am 
of opinion, there is no evidcijce at all of that, for they are both 
made after Air. Vade had got the powxr over him, and could make 
him fign what wiiting he would. 'I'hc cafe of Standard v. 
J\^etcalfe (aj was, wheic a fettlcmcnt havl been obtained from 
.jtlrs. Barbara Standard^ who .iftcr\v.irJ> proved to be a lunaac, 
and under a weaknefs perhaps at th.it time, this Court inclined to 
let it afide, but its jiidgnunt was altered by a will executed by 
Airs. Barbara SUmdardf .ind a coilinl iliercto, W’henllie was in her 
fonfes, and not under the infliKncc of th-* perfons who were bene¬ 
fited by the fettlenu-nt ; and this wnl .ind codicil were to the lame 
ufes as the fetdement, which Ihewcd the general intention of be- 
• ftow’ing it aecording to fhe dilpofi-ion in the fetilement; and it 
appeared the draft was ma-le of the fcttlement by the dircebons 
of Airs. Barbara Staadaid^ anil left wirh her for her pciufal, 
and her intention fupported hv' wiiii'/lv-'. who w'erc not parties to 
or benefited by the fetf'ement. Bii' ivi.:*.* of thefe adv.uitazeous 
circumftances are in the pi^iei'. c\i!.' , and the e\iden'C to Ihevv 
die fraud in this fcttlemciit is vny lliong. 

9 

^•hrec objedliojis arc made for t.be detCiid.ints, 

The first, '"J'liai S'r J'djii Lngb w.is .1 lunatic ; and then the 
evidence of impol;r:o;i is out ot uil cal *, and it is to be tried at 
law. 

The 5ECOND, adrmuiig ir flimild be taken by the Court that 
' he ‘was not a Ifmatic, \ct tlicie has heen no iinpolition j and that 
there is nofulEcient cvidciiCc ol aiiy liieh thing. 

The third, fuppofi’ug there was i\ iJ. nee of baud and impo* 
fition, vet it is fuch as the htirs at law cinnot take advantage of^ 
becaufe tftcre is the plea of the intention of Sir John Leigh to dif- 
iiiherit the heirs; and if it is to fet alide the fetdement, it Ihould not 
be in their favour. 

As to the firft, thfj Court is at liberiy to take the evidence as a 
proof of wcaknefs of mind j for as a jury of gentlemen, upomtheir 
oaths, found him not to be a lunatic, it is realbnable for the Court 
to lay he is not fo > and the boundaries between weaknefs and 
lunacy are fo very narrow, that the Court muft judge of them 
upon the fai^s and circumftances ; upon which it appears tome 
that he was not non compos. 

As to the fecond objetftion, the Counfcl for the defendant fay, if 
Sir John Leigh is not a lunatic, but only weak in mind, that that 

very 
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very wcaknefs fiippofes him, under certain circumflances, capable* 
to do an a<St> vvhich a£l lhali ftand, unlefs there is evidence of 
impodtion. And it mull be taken he was capable to do an ; 
and then the quellion will be, Whether there was not impoiition r 
Which I have belore deciced there was, and will not repeat, but 
will 111 this place only take notice ol the evidence of Dr, Barnar^ ‘ 
for the defendant ; '.inch, from his known character and integrity, 
weighs much with me j and it is in ielation to the execution of 
the will in 1736. I'he DoiSlor was prefent at the reading over 
and execution of it ; and (wears, that Sir John Leigh appealed to 
him to be of found mind, memory, and underllanding, at the time 
of fudi execution ; and what he imant by loiind jnind, 
is pioved iiom a former paitot his d ‘pnlitioii, oj on his talking with 
5 /V about claflic.il learning ; and Dr Hurm, ^ fweais, that 
Sir John und.rilood the will, and what he did, and that he w'as 
capable of man.igiiig his afl'airs by the afliHance of tliofe he chofe, 
for he liimfelf was lam»‘, and al.noil blind which is an admiflion 
he could not do it without luih alhlrance it is plain what that 

affiftance was, viz. jWr. who Ind tlie ablblute management 

and conduct of his .itT.urv. 

As to the thiid objtLlion, whcieby u is infift that Sir John 
Leigh had a plain intentK.u to dhnheiit liS‘ heiij . t law, and was • 
not impoled on in th.'.:,and thcicfu.e no ground of equity to relieve 
the hens m giving bat k tlie ellatc to them, contmiy to the inten¬ 
tion , as to that, it is to be confider. d under w li.it tiicumllaiiccs 
he became poirv.lled t.f the mtention of difinheriting his hens at law, 
and whether that did not proceed f.\jm the f.ime nnpoflilon as the 
deed did. It ispiovcd by Mr, Sc'itt,, that Sir John often laid that 
he would not give his elbire his heirs'; and, W hen is it that 
he altcis this intention ? ^Vliy, when /...V comes to b.ive the 
management of him, and when the commilfi )ii of lunacy was taken 
cut by the heirs at l.ivv, which Mr. /Wi5‘toolc an opportunity to 
make anoccaflon of difgud againfl thchirs: and ihr iiiteiception 
of the letters of the heirs at l.iw to Sii 'Jrhn was proved ; and this 
impofition wa.s as plain as any impoiition m any other part of the 
cafe. I'he perlon too who takes the moll beneheial intereft in th^ 
will and fettlemenc fays, that the tranfadlion was moll iniyiuitous, 
and the heirs at law might let the deed afide; and this is proved by 
two witneflcs of Mr. Francis Leigh, Then as to the objection, 
that if this fettlcment is fet aftdc, the heirs at law ought not to hav^ 
the cHale, bt'caufe ol the plain intention to i^ilinherit them, there 
have been, inllanccs v/heie people have been prevailed upon to 
execute a fettlcment againll their intention, and they intended to 
give the elUtc to another perfon; yet when A,ich fettlcment is ict 
alldc, the Court cannot give the eftate to the party deligned to 
have it, but it goes to the heir at law, which is the coiifequcnce of 
law and equity ; and it goes in the proper courfc of defeent; and 
there is the Icfs rcafon to fupport this fettlement, when the perfon 
who takes the moll beneficial intereft admits the will and fettlement 
to be fraudulent. And this cafe is very like that of Topp v. 

Stanhope^ 
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Stanhope (a), where a mother got her fon, Sir John Teppy into her Btniesrr , 
power, and by the affiftance of Dr. StanhopOy her fon by another *”**'**^**^* 
marriage, haa prevailed with him to leave ms manfion-houfe and ®^*^®** 
1-efide with them. Sir John Tapp was a very weak perfon, 
alinoft a lunatic, and as proper an obje^ of a comm!Dion as Yadb 
Sir John Leigh, When Sir John Tapp was there, they obtained ***“ 
]!^nlem%nts from him ; and it appears from the printed cafe, that Otbim. 
the circumllances were the fame there as in the prefent cafe; the 
only diifereiicc is this, they iid not give him a wife to fetter him 
by that means, but he got one himfelr, who delivered him. it was 
proved, that he had Ats , that they kept all perfons from having 
^acrefs to him ; intercepted letteis, and did not fuffer them to be 
delivered*to him , they could make him fign what deeds and 
writings they pleafed, and made him copy over letters they had 
dnftated to him. As to tlie fettlement itfelt, there w.is no evidence 
of impofition as to Mrs. Topp and Dr. Stanhope bat what arofe 
from their general conduct towards Sir John Topp ; but fur that, 
and the general fiame of the deeds, they were fet tifide in this court ; 
and there was an appeal by the Another and Dr. Stanhope againfe 
this decree, which was aflii med in the Houfe of Lords on the twen¬ 
tieth of May 1720, with one hundred pounds cofes. 'fhe evidence 
of the wcakneis of Sir John Toppy and the power and government 
of the mother and biother-m-law, was not one-tenthTo ftrong as 
in the piefent cale, 

» • 

Therefore the prefent fettlement is to be fet alide, and the eftate 
conveyed to the hens at law (ij. 


(a) Z. Biown’s P C. i8j. (i) See Baus <:/ Gicavcs, z Vezcy, jun. zB/. 

k 

RicWids agaiiift Baker («). 

In Chanenyy Tnnity Tawy i$. iff 16. Geo, 2. 1742. ^ 


Cafe iifi. 


J OHN RICHARDS, the plaintift'’s father, made his will, in ifahutbandde., 
which, among other things, was this claufe ; “ i devife to my vjfe to hts wife 
« loving wife, Dorothy Riihanlsy the fum of two hundicd pounds, “ hishoufe- 
‘ ‘ to Iw: paid m three months after my death, and all my houihold ** 

« goods, plate, linen, and china, belonging to my houte at « 

“ TeddingtoHy and alfo mj' houfe and gaidcns thereto belonging, « loninngto hit 
t < fo long as file continues my widow, and no longer” (which lall “ houfc at A, 
'claufe was interlined), “ together with my ieweK, roach, chariot, 

< and coach*horfes j” and devifed all the icit and refidiic to the garden,'*"* 
“ child of which his wife was enceintey if a fon, and if not to Ijiiac « thneto be. 
** Richards and made the child executor, if a fon, and the ** longing, tn 

defendants executors durante minori eetatc. “ l»ns as the 

continues hil 

«« widow, together with bsS jewtis, coSwli, and coicli-liotfcs,” flic tikts the jewtb, coach, and 
coacli hoifes abjolutely, and ibtujf onlyot the houfe and iurmcurcduistig hci vvidowhood.-*S. C. z. Atk^ 
3^1. z. Buir. 880, S. Vincr. Abr. Z15. 
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The pLiintifF, who was the child of wliich the wife was emeintt^ 
filed his bill to tilablifli ihe will, and it w.is ordered at THE rolls, 
that the wife (lioiiM deliver a fchediile of thofe things which were 
fpecifically devifed hei d.i, ing widow-hood f<7without detciiiiiuing 
to what pait of the deyifc tlie liiiiitation extended. 

And, on an appeal, it was aigued by Mr. Brown, thpt-' 
thofe woiJs, “ fo loiur as Ihc continues my widowj'* Thuit 
t'Vteiul both to the claiife pieced-ent to them, in which the fur¬ 
niture IS d vifed, and to ih'. liibuqiient ore, which gives her the 
jjw 'ls , and he cited two cvfes in i. Ro. /Ihr, 6 ^ 4 . and the c.dl of 
Laki V. Uennet (h)^ decreed by JyORO 11 AROWIlkE, Fe/'r«£ 7 /*y i, 

1737, wlieie Sir yohii Ldk:^ hy coJi-'iI, difpofed of his hoiilTiolcL. 
fiirnitiiic in this manner; L pive to no, niece one hundred 
“ pound., and the hoiife I I.vc 1:; duiiiig her life, lo'iether with the 
“ hoiifliv^ld '!Ood‘J, pl-i'-c, pictures, and iiiien and it was d eivcd, 
ihe had only a life-int'*i eft in the houfe and ftirnituie ; and the 
words “ toi'ether with” aie coniioC.LJ with the tw’o claufes. 

•.3 

Mardw ic ke, Lcrtl Cb .klcKci'. 'i'his will is very doubtfully 
penned. As to the cc a! '1 he Rolls, it wis fud, theie w.is no 
clctcrnimation of this nii'.tcr. ^Vhethl*r n wasdeb.it'-d or iiwt djcs 
not appear ; but certainly it was taken fm gianicd tint fomething 
was given to her only ii/ifr:'- het iv:,h:uhovK Hut however, be tli.xt 
as it will, the (|uellion coni< s b^,h)ic me on ih. \ wit of the devile. 
And th( words aic, “ I d.'\ lie to my loving c’/Z-y RtcL\ird^y 

“ two Iniiidicd ' wlinh IS a 11 'Mcyi\ n hei anfolutelv. 

'J'lun Tiiincs, »!’' hoi'lnoiiJ.gooiH, plate, linen, &c,’* 

And th iiUcllion a:i!c pon ilieic v\o'tJs of l.mitationas to thfeir 
relation and extent, ’n<l win'her iIkv are to be confined to the 
houfe a>d I’ardcns, 01 tv) ^tend to tlw linen , or, laftly, whether 
they are to bec.irricd (y.i o th. ‘*/ 7 /,;v//ii'-j .wcls, coach, 

Now, as to the liift |'a.t, I canir t b-'* 01 opinion that it is 
c )nfiii.-d to the hou'c . ivi ''.ircicn'', biitUhat it ai K aft extends 
to tire hiiniturc, A*c. i liis is a natuial conllnsrilioii; for’it 
is not an abfdiite bc-j'i'-ft, but iiftiaincdtv) the les continem^ 
vz. the houfe in wli v.'i they v/i.c, and it was his view they 
ftiiiiild gotoecihn , aiit .e iiii.» r. 'he natuial fenfc, the words 
puifuc it, for It is I' f dlble to divide them ; they fall liiider’the 
l.ime dvvifing ve»b, . .rl ni'der the fame defenption of dev lie. 
Some cafes have be.-.n o.t d, bat thfic is one nioo; modem on the 
Ih.’u fi;bj.^»Sf, I me.m the c.ii'- of C.le v. Rawihifon (c). It is true, 
I.ci(Jhhf yff\cc ViO\.’i diifetcd fiom the (^thcT Judges. The 
words .we: c there, “ 1 I'lve, ratify, and confirm, allniy eliate, right, 
« title, and inieicft, which 1 now have in it, and alfo the houfe 
call d the Jifll Ta^ eru^ to ^J'ihn Belilvgfley jl* and the queftioii 
was, Wliat cft..te' ‘Jch.i Bcllifigjlyuv'ik. in the i?v// Tazern by tins 
dcviie r And Lord O'w.f 'Jiillue HoLT was of opinion, that the 
words “ all my eftatc” cxLcnded only to the fivlt ciaufc} but the 

(«) Stc I’l'l V Kinafton, a.Atk. 82. S31 1702. S C Jlolt, 744 —Sceall* 

(/>) I Alt' 47.J 8 V.nci’k Abi. 215 aivvl tU c.vfLS tlicre 

r.; I Silk. 234. S C. 2 Ld Ray, CRcd 
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other three Judges held it wa'^ but one fcntcnce (</J j and put the Richahih 
cafe of tranllating it into Latin \ but what they laid the gr/ateft 
ft'rcfs on was, the whole ientence being governed by one verb j 
but the cafe is ftronger here, bccaufe the woidi of iiinitation follow 
both. It has been obferved, that thefe words are in an interlinear 
tion ; and from hence it is infei red, that this was .i ineie inicntion in 
ijhR teflgtor, and t’ut the firft copy was winrea without any inter¬ 
lineation, and then he bethought liimf If of adding that cLiule. Kut 
1 doubt that is too uncertain a coiijeCtuie I'oi me to found a decree 
on, and would mak.e the conlhudhon of wills very doubtful j for 
thefe interlineations may .11 n * from ditfererit taufes. It might be 
left out of the copy , and wha*. makes wiy I’oi that c<>nj»,«Slurc is, 

•’that the woid “ belonrm'*;” is twice uled in two lines , and the 
cleiks Ikippmg over the hues is often the caiile of error both m the 
Gicek and Latin autliois. ll that he f>, it n''ak>.s w.ivfoi the other 
part, that tin.y weie iiifeittd to lellrain both, ."rJ 1 am of opinion 
it goes to both. As to what has been laid of thefe things being 
pcTinubJeis not inat'M ial, fo. notwithll.inding we often lee people 
provide that china and luinuuie,of chat (ortmall defceiid with the 
houfe. 

The next qucftioii, If ihi-. lirnitalion i to be cariitd on ? will 
bear a dilfcreiu (onfulci itio.i , for I may i\(* one iliing for life, 
together with anoth^-r thing in a diH^eiml manner, unl.f-. tlieie 
lomc ccume.Mon between the things givf‘i|, and if they were appur¬ 
tenant, I fluMiId be 01 ojvnion they VvVie giVcn in the lame manner; 
but thefe things are eniirilv of a difleienl nature, and extraneous 
t« the houfe. As to llu lev.tb, they probed,Iy weie \\'^rparapherr 
nalta, and there was no oer.dion to make them appendant to the 
houfe; and if thefe w'ltrds wi rc mfeiled on a new conli deration, his 
placing them in that uari of iin will was an indicaiion of his inten- 
tion ; and indeed, wh\thei they \v«.ic interlined 01 not, their coming 
befoiethc jewels nuk.\‘- this the mofl probable Cfinltriidtionfor 
if he intended oiheiwile, it would be more natural to place then} 
dfti^rwaids. 

And it was DECRFIiD, that Dorothy Richank is rntille’d to the 
abfolui^ property of the jewxls, coach, chaiiot, and c-uch-horfes, 
given to her by the will of John RiJ}(iuU\ but that flic was 
intitled only to the ufe of the ultator’s houfhold good'*, furniture, 
plate, linen, and china, in his houfe at Teihling ton^ w hei ein he dw».lt, 

't)r to the houfe belonging, duiing her widowhood. 

{a) And the jud{;tncnt given on the in the Houft of Lords, i. Eiown's CJcs 
opinion of the thice wa$ firmed in PaiL 
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Cafe 119. Richards a^ninft Sims. 

In Chauceryy *Inrity 16 . Geo. 2, • 

The Court wi]l/^N A MOTION for a new' trlnl the cafe was thus :—RiebarJs 
noi grant a ntw the plaintiff, as adminillratoi of his father, brought a billjjy • 
trial, upon “1739 for the difcoveiy of deeds and papers, a.id to folcc4ftle a 
the^^^'anT f ^ defendant inrilled Oil 

ro* appoLioU*^ made to him of the inorlgage-nioney by the intcflatc a little 
patticular evi- bcfoic his death. 

der.,t a On which tv/0 ifliies wcrc directed : firs r. Whether 

S c a. Aiif. J^-(Is,ard vvnat deeds, to Suns •“ ^lcondly, Whethei 

S*C Bir.C jc. forgave the debt to Sims ^ Koth thefe illlu ^ wcic found foi the 
p riintjfF at the bar of the r- mi t of king’s b>.'nch, ivheic there wsis 
evidence given that the detciidant’s witnefles (bv wliicn he proved 
his gifts) were not at that time m Ruhihuls' family. /Vrv, one of 
them, was fworn to have failed 111 1 he Triumvn ate to Lijimi^ whcie 
RitJJell fwore he drank a pint of, wine wnth him j and the other 
witncfres were all fworn to be abfent at that time. 


And now it was movfd /or a mo tr'uil cn many affidavits, 
which proved the witnefles prelcnt, and denied the alibis j but one 
of the dei’ciulant’s wilnchcs, who fwoie that lire w'as not 
jn 7 he 7 j/ vz/nurr/If, was not theie Iximlelf, and fb could notpioperly 
attell Ptre\ being abfent. 

On the othei fide an affidavit wms read, by w'hicli it appeared, 
that Jf’tuhndj^e^ one of the \vi tut lies, told Synu^ a loitnigbt b^dorc 
the trial, he wuS at, aid it \.'»«iild be proved th.it I'crc was abioad at 
that time, and nrentioncd the ihip he lailAl in, and the place tu 
W'hich lie fill d. k 

Mr. llooFLE for the plaintiff'/v'. Zv/r./ cited the c’fe of 
V. Gunfion (b)., and the t.iie of Gay u. 'G ofi U}y to flicw how 
unwilling tile Courts were to grant new tiials after ifials at bar. ‘ 

ll.\r.mvic.KF, Lord Chtwcellor. ’I'his ns an application for a 
IT w t, 1..1, and comc-> afni gieat length of time and vei y extraordi- 
no’ c.numffjnc ('n llie ninth of November l.ilf theifl'ucwas 
and a iuial decice made in December \ and at laft he 

It K.1I fur a n,t .-aiing 01 thccquity referved, in order to let himfclf 
nil) 1l.11 iniAiuii. 'I'lie gnmnd for this motion is, that Mr, Sims^ 
I' t p!,.ii,:irt'. I law, was fuipufed, and the verdict obtained by fur- 
pi ly e, b-i aule In had 110 notice of the evidence**j and for that reafoa 
lie cv'’.'Id ii. i pi'V.uce any witnelies to encounter it. Againft this 
fnan/ < b)tti|i’'is have been nnide, fome general, Ibme paiticul<\r. 
'i'hc niit gci'...i.ii one i^, lltacihis is a trial at and tlic old rule 


(ji) V Ilclljnrl, 1. Eq Abr. 

-;*»7 C Oil -y \Vtl)b, a V'tin. 

14.'), r. a Vti y, rej 


(i) Sulcs, 55.—See 3 Kcb. 555. 
Salk 363 

(g 7, Mod 37. HoJt, 703. 
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is, No new trial lhall be granted after a trial at bar ; and I do admit, 
there have been diftinftions taken between trials at bar and n\fi 
prlus^ becaufe they are confidered as fubordinate jurifdidhons (a) •, 
ind new trials are not vet y antient. The firft one reported is the 
cafe of v. Giinjlon.^ in the thirteenth year of Charles the Second, 
But THE Lord Chief Justice ufed to fay, he doubted whether 
thiyjycJte fo modern as is generally thought, becaufe giving a ver- 
tlift before in the fame c.infe was a good challenge to a juryman. 
But I am not clear of thl'., 'jecaufe it might happen on a venire 
facias de novo. Howevei, tins mattei was folemnly fettled in the 
cafe of T'be King v. The Corporation of Bewdley \b)y where the 
jury gave a goneial veididl, contrary ti; the dtredlion of the Court; 
ana clevetfjedgesagainft Mr. JusriCE John Powell agreed, 
that a new trial fliould be granjtd. 

Another geneial objetfl-ion is, that it is con'rary to tlie rules of 
the common law. And 1 take it to befi , for the rule there is, that 
IK) new dial lhall be gia»itcd lor waiit of attendance of witnell'cs; 
and the leafon is plain, becaule iliue is joined, am! the point fixed 
in the pleadings , and iioiliing but that iUli appears j and great 
variety of facts and circumftanccs mav Iv mat tial , and neither 
fide lb b 'UPd to give notice : and it is inipolfible to knov/ on what 
the verdidl is founded , and if new trials weie to be granted on ihcfe 
caiiles, nine veididls in ten would be let afide, and nothing could be 
reduced.Lo a certainty ; and if thole c..-cumltances were i..id aiidc, 
yet the jury might fii.J the fiine vcidict, and fo cvei y tune one’s 
cafe would be weaker, and nobody can tell whetlier the jury 
tbunded their veidirt upon*this or mat piece of evidence. 

It Is faid, and with ri.ifon too, that there is a dilFercncc between a 
tiial atl^ andanilluedncetcd by this Couit, becaufe the^ latter is 
to fatisfy the confcn’inV- of the Court, and ihe pat ties do not come 
to that tiial with the l\ne uncertainty .is at law . and to he lure 
this IS rcalonahle; for \vhcn ihein..ttei has lucii examiiicd into here, 
aiid uew evidence pi uJuccd at tli'.‘ trial, it is but jult to grant a new 
one. But I Ihould not grant anew trial on a motion grounded on 
affidavits j for let me be never fo clear la it mvlJl, 1 would have 
the opinion of the king's bench to know if what was contained in the 
affidavits as tlie ground for the new trial weighed with the jury. 
In the prclcnt cafe, there is no occafion to do that Confidcr what 
it is. It is find, there was evidence pioduced to piovc an alibi on 
^ei e that hc was beyond lea ; and in ordei to lay any louniLition 
/or a new trial, it iniift be proved, that the verduH was obtained by 
furprize j but this is deftroyed by the evidence of IFalbridgCy the 
plaintift'^s own witnefs, who fwears, that the deponent told Awrthat 
he was afiaid it wtJidd be pioved that f^ere was abroad j and this is 
full notice that he had region to think f^ere was abroad. But it may 
be objefted, that this vi-as a general notice that Fere was abroad, 

(fl) Attorney General V Montgomery, (i) i. Peer. Wins. *07. S. C.x. kd. 
2. Aik. 378. Bakci V. Hunt, i.Ve<cy, Ray. 13551. 
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IItcfiakps but not wheie he was. But a clear anfwcr arifes to this from the 
affidavits thcmfclves, for he fwears he (hipped himfelf in The 
Sims. Trlinnvlrtilc, bound to Co;^, and from thence to Lijbon ; and. that 
neith'.r ^ere nor H^yman was on board. This is the man who 
gave him the infoinution ; and can 1 be induced to believe he did 
not <Mv lii.n the tull one ? JValbridge w’as a witnefs at the tiial, 
and vv.ts It not the eafielt thing imaginable to call hinr. ii},,.'::iid 
, examine him to this point? And this takes away themoft material 
part of their call*. 

If this be fo, confidcr how it correfponds with the other objcc- 
tio , that thrfe new trials would be introdu£live of perjury ; 
confidcr how many contraiy alndavits have been read in^this caufe 
But there i-) one thi il» dellioys the ciedit of the evidence with me, 
and that iliat thole vvitnelfes y^o fwear that Vere or Hayman 
were not abo.ird in The Triumvirate^ were not themf-lvcs ot the 
(hip’s c’ew at that tune . and this (hews the great piactice there 
h.is been in this cale. 

I’hcrc IS a caic which has bet n mentioned, The Attorney General 

Afontgonu'ry {a]t !ait Ternij la this court, but it 

llands oil ditlcrcii*’ t ircu'iillanct"-, and was then di/lingui(hed by 
me. 1 was then av.aie oiiln. ukoiU cniem ics aiiiing from new 
riuiK, and 1 took notue ol thfik- .i laiing to peijury, but what 1 
groupth.d my opinion on was, th..t tin- new evidence was evidence 
in writing, and could not introduce ptijury, and letters kOoin the 
plaintiff’s hand-), uluch he fhoiild have difclof-d, and wrote by the 
witnefles who wire c'Jinmed in the c.iufe : fo that this cafe is no 
aalhontv as to the pi'Liv.nl qucftioa. " 

Anolher rcafon, w'hichlias not been taken notice of at the Bar, 
why a new tnal (liould not be granted, is, becaufe this motion is for 
anew trial foi the plaintiff at law, and he hid it in his power to have 
helped himfelf: he might have bten non.nited, i.nd ought to have 
made a default j and nciihing is more common than to fay, “We pie 
*• fuipi izcd, and w’ill not appear.” It is true, at common law there 
cannot be a new tnal on the fame action, but he may bring a new 
one ; and here he ought to have made a default j and 1 (hould not 
have bound him down by it, nor thought it fufficicntly tried. 
Under .dl ihufc ciitumliancc*', theic is no ground Ibr a new 
tiial (h)^ 

(a) a. Atk. 378, (^) Prec Chan. 193. 


Cafe lao. ’ -Fitzgerald. 

/« Chancery, Trinity Term, 15. ^ 16. Geo. 2 . 

>% N ACTION was brought upon a policy of infeirance by the 
trullei, ihe truft b..ing declaicd upon the policy itfcif} and it 
w’as now moved, that the truftee, though a plaintiff in the action, 
might be lecxived as a witnels upon the trial at law. 

HaRDW'ICKE, 



In the Court of Chancery. 

Hardwicke, Lsrd Chancellor. Where policies of inhirance ■■ 
have been madt. to A. to the ufe of B. tlie legal intermit hcing 
judged to be in B. A. I’lC tiiilloe lus been admitted at law to be a 
■Witnefs; but where the triiftcc has the legal ellate, and the .iiStion 
has been bio'ight in h. ? name, he ca^i never, to be lure, be admitted 
as a witiiLl's u;ion an) ol the pnncip' of law. A defendant m 
thi*^ cowrt, no doubt, c.ui apply in this court to have the plalncilPs 
tiuftces examined in ihc* c 'uf: , bat I am afraid it is not fo where . 
the jilainliff Lomc'- to h.L\«, 1, millf ex.uniiied, though he is .i ti ultee. 

'J'his fhonlJ hi\L been ini iiti .ncti .U th-hearing ol the c.iuie j and 
tlien It 1 liad been told th.it wn mull bting adHoiio upon the jiolicy, 
and Piould luve oce’.lion to examine the tiullees, 1 would have* 
diicch J :iA iliue, and liave g'vtn liberty to h.ive the tiuilees ad- 
mirred as wntni-lfes , but I eannot do this upon inoti'Mi, when the 
t.ivile IS out of courl. 

It was .vt'.vFO,that the J 'Uimns of fe>’-t'r:ii wnnelles 

Ci'amin. J in tin > caul.-, ..u.l n jw .ibi'* id, iingfitb- received a', evi- 
denc: at Ian'. And ins L-vdiliip l.iJ, it wa< iifiw the conllaiit 
piaeliee in the coiiit'. oi ■ u. lo .uli.nc liicli demolitions in evidence, 
wheie liie witiie{le-> weie .tbi'^ad. 


'I'lioriiliill ii't’'-!/} Rvnns. 

‘ In Chantcry^ Tnn.*y 71 ;?/;, 15. (A 16. Geo. 2. 

was a hill by the pUintilfto hm an ammut of the fevera! 

* lums ot money paid ifi the ih»* d..nL uiniei the pn.tence of 
priiRipal and iiUer..ll, .m-l iiiteieil npisi inuietl, and double inte- 
reft, and to be lelieved.ipainlt ihat loit ol impolilion founded upon 
the iieccflitics (if ihe^h.arowci , .uul alio to be lehevcd againll a 
giant in he ol the lleV'.ndlhip o a m.inor belonging to the plain- 
till’, and clitained fioin'Jii'n by Ihipiiz... 

.'J he plaiPiifT being f il’.d in fee of the manor of Hcbileny in 
SuJJctky of the ye.’rly \ ilin* of li \ en hiiiidied pounds, and being 
ppplicd to by the del'’iid.int to .ipj.omt him to be lleward of the 
couit-lcet andcourt-baion, anrvvi.»eil, the.r hi h..d .ilieadyappointed 
the dt fendant’s fatlwr to the llevv.’ull.'np, butth a it Ins fvthcr would 
confint, he would appoint the defendant to be ftewerd. 'I'hc 
father conlented, and a deed or infliiiment was drawn of the 
(lewaidlhip of both courts mJi't\ wiihom the j)l.iintili''h knowdedge, 
being never fo much as a Iked to nuh-a gi.iiit in fee of it, or 
without any agiecment onnlLiuel.ioii’- given li\ the pl.untiff about 
it. . 

Before this, tlic plain!lIFhaving occ.ilion for font thouf.ind pounds 
applied foi It CO Air. E’l'.ins the latlur, wiio had been his .ittoiney, 
and Air. Evans's I'on, rhe d..li.ndaiit} advanced 11 j for tlielecuring 

(li) Sec Cfiultoii T' Vin’.oiJth, Aii ftlcy, 247 . Af.tiuid i-. V'c.itlieilior.c, 
I SJk 441 ;. UroaitWiiy v JVloi..cu''t, z. 445 . 


Cafe X2Z. 


Jf a mortgai'ce 

t.ikc advantage 

of the ncceflities 
ot a mortgagor, 
and thereby iii> 
ucaf the rato 
ofincoellonthe 
nioiu>lent, and 
obtain tlie grant 
of a ftewardlhip, 
a couit of equity 

Will .itVuid re« 

Iicf(a). 

S C z. Atk. 
330. 


wh'ieof 
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Thornhili. whereof Mr^ Thornhill executed deeds of leafe and releale) the 
'’iT'"’!/* money bearing intcreft at the rntent tom pounds and a half percent, 
IvAKs. j fill tl.er fiiin ot fi\iy pounds was advanced by the 

defend lilt, and fecured by uidorfemcnt upon the mortgage vvithofht 
any rate of intcieO: fpeciKed. Ninety pound-i foon after became 
due for ha!f-a-year’s interiff, and the deh-mlant infifted upon having 
that made piincipal, and it vi.is indviilcJ to carry intdrgjflk^iro. 
Upon the tenth of y/i,\\',nb -r 17^^+, a yeai’s intcrcil became due, 
which, together w'lh the mien'll of the lixty pounds and ninety 
jiounds, and a frrlh lum of loitv poiiiids, were made principal, not 
at the rate ol tour and a li.'lf />i/ icut but of five. Things were 
earned i<ii in tins u.iy till 17 when there was an account 
brought lit to the :iin.>uiit ot live thoui.ind >ne hundred and ninety 
* pi'unds. rite pi iintitf findiii'!; hinifLlf inv'oivtd ^ave notice to the 
defi-iidaiir, that at the cnii of fix months he would pay him off the 
money due, for lie purpoled to fed his clfate, and therefore delired 
the delendant to Ihcw die title-deeds to the purchalor, who told him, 
he would jiot do it unli h the plaintiff would give him double 
mterelt for the tail hall-)ear, &.iid the plaintiff accoidingly paid 
tine huiulied andnineLy pound*-, called “.ulvance* inteiell.” Upon 
this the dei-ds wvic jiroduccd, the title looked over and approved, 
n.id the piiuiiafe-nn'M'.) teidyon the tweiuy-l^cond of Afay^ the 
d.iv of notice . bur ilicn the de>end.uit laid, he had bufmefs in the 
cou.iti \, au<l cc.u'd not come U) town to neeive the money. Seve- 
lal letters weie wioie* to Iiua, and at the latter end'of 'l/une 
tie defend.uit laid he would leceive lus money in the country, 
winch w."' lent , but llu-n lie lefuf-d.to execute unicfs he had in- 
leieli until till tw’ent,’-li c'oiid <f il/c/y, the day of notice, and then 
inteielf bodi u]H)n the piincipal and inte-ieft down to th- latter end 
of y/ojc’, at h'. e /1 > I t’nt ., winch was complied with, and the deeds 
c'xceutid. / 

IIardw icjci A (hvui'lL). I .nm/if opinion, that the plain- 
tifTis clearly intitlcd toieiicl upon the feveial paitSfOf his cafe.. 

'riic full .ind piir.iipal i**, that of the mortgage made by 

ll .■ jiiaMii/:'to rhe tieicriJant foi foui ihoiifjiid pcniiid^, with mterelt 
1 the i.’tc of tom and .i h.ill l>rr it'fit. 'I he levcral points upon 
' hich relief i'. prayed upon that niougag^e aie, in tlic 4 Cift place, 
to b •rt>iitv"il .1 ' mill leveial c«.)mpntatioiis made from time to tunc 
At inierclt, a'l'l of tuniwig tliat iiitfrelt into piincipal, and making 
pay for rbe <’ime after the late of five cent, . 

In_ tltc f. 1 OM'J pli.c, ro be rebeved againft tbe Aim of ninety 
^ pomulN rccLi\i.ii by the defendant from the plaiiitiA* in the name of 
J. : inot'.tha inri’ii It bv w.iy of ad\ ar.ce, and now faid by the defend* 
.mt lo he ii I ei\ al npi'r another ac''oi;nt. 


[;. the 1 ’.A pi..* e, to bi>; relieved .'.va.i.ft the comfiutation of into- 
r* A Upon inU rv it i.ooi th« tw^ni v-A < 01 id oi A'lcjy down to the latter 
tiid o' when the mortg.ige-moji**) was paid oA. 


A> 
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As to THE FIRST of thefe, it appears by the indoifemcnts that 
computations of intereft have been frequently made, and thole turned 
into principals at the rate of five per though the mortgaac- Javans. 
money bears only fi>ur and a half. '1 o julhfy thefe converfions^of 
interert into principal it is faid, and in fonie inllances it is true, 
that freflj money w.is advanced, and il. t it is but reafonablc to 
_ unite the frelh money and the ariearsnt iiterdl, and to make them 
principals (a)-, that it a nioitgagor do not pav Ins intereft punc¬ 
tually, and the moitgagee ik niand it, n will in f-ich cafe alfo be 
, lawful, upon the agreement of the parties, to make fuch intereft 
and principal by indorfemeiit. And it is true it may be done 
though it IS always t.iken to be evidence of oppreiiion, el])ccially 
unlels new money isadvanced,oi there aie greit arie.ii s ot intereft; 
but here intciell is made piincipal fome time, when iheie wk but 
half-a-ye.ir bthind ; and where a man is a great creditor, t nd .i<I 
vanccs new money, his intcrelt may be coiiunmcJ mtj principal ; 
but whether frefti money was advanced in all tfie itiftancrs in tl,<; 
prefent cale, does not app^sir to nie. In two o- them thcie -.vs! 

But that which weigh-, p uticul.ul'y niih me is, tliat here are not 
' only agreements to turn intereft iiiio p.'in...p.il, hut to make it bear 
five/>rr tv;;/. though the mortgage-money originalU adianced is 
only .It four and a half j winch is a fiii ther iiilLmce of the pow t r of 
the defend intovei the plamtift'. and it is carelnlly mtiuioned in .dJ 
the indorfeinents, lawful inteieft.” Theicfoie the plamtift 
entitled to relief in all the computations, .inJ there int.ft be an 
account of the principal of four and a Iiulf f,Lr L.ut. , and as to the 
new money advanced, it muff be at five; fui I cannot i clievc agauill 
th.it, as the indorfements .ire undei the li.ind-ivming of the plain 
tift'i neither can I relieve againft the mteieft m.ide principal, fui 
the lame reafon, but it ^fliall only bear foiii and a half pt r aw.*. 

As to THE SECOND thcfc, It appears, that the funi of ninety 
. pounds was paid by the p'lainiift’by the name of fis. months mteieft- 
by way of adfrance, and as there w'as nothing due, the pronere/f 
name for it is “ double iiiteieft for half-a-yeai.” 'I'o jullify tins 
the Counfel for the defendant fay, that Mr. Thot nhillyAs he had made 
Mr. Evans no allowance for adv.incvng the monc), promifcd fix 
months rdvance-intereft for it when he paid him oft’. But thiS 
Court will relieve againft fuch proimles, for it is evtortion , for 
Mr. Evans would not fliew his deeds to the purchafi-r till he was 
paid it. Therefore this fum mult be refunded with mtereli. 

It is further urged in defence of this advance-intereft^ that 
Mr. Evans, the defendant, is a Counfel at the Bar j that he had 
often advifedand done bufinefs for Air. I'honihill without anv fee • 
and that Mr. Thornbill promifed him fix months adv.incc iiiteicil 
for his trouble when he paid him oft*. It is pieiiy extraordinary, 
that fix months intereft Ihould be the exadl iiile of rewaidmg. 

But this Court will not fuftcr a Counfcllor who is a mort'»a'-cc fj 

(tf) Sec Sir Thomas McereV Caf.., cited i. Atk. 30^, S. C. cited Cafti Toap. 

Talb. 40. 

have 
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have r.iiy fuch allowance for his fee*:. Nay> this Court will not 
fufFcr A couNSFLLOR to bring an action for his fees, for they are • 
laihcr honsr.try ilian nu'rLi\i.’s, and he niiift take them w.ien ne gives 
counfLl , ^nd no bill will he m this court for his relief il he do 
not. Uiit th-* pieijnt caf: is much woife, for Air. Evans refiifeJ 
to (hew li-e title deeds till he w.i' imiJ ihi'i ninety poun Is. And it 
appeals in piooljth.it when the title-djeJ.. w.’c deiired to'bjA^leen, 
he faid, nobody would advile him to js.iit with his deed-., winch were 
a fecuiity to him foi fi\»* ih v.:''ind pounds. K k laid, amortoagec 
mavrefiif, and t.-uly, to letth^ deeds go out oi'his hands before he 
is pud , huf no fur moirg i^e»; will ri.fule 1 jlfi-ring the tiLle-deeds 
to belaidbifoie Counlel ol crttlir. 


As to I’l.i* ri'^iRD oni.'‘'J if'V ; it !•■ iMfid h, the defendant, 
that I’S fix nuj’ith'i -'l the p.MKipil v a-(li> * the tweiUv- 

fcioudoi h' (Mgi I ts h.ive i.iiei*-!l I 'M.jinted upon thit 

IK nr • 'l"» fio n il • tW' n.y feio.rj ot i/i.v iIowm to the 

th.Ill-ill i)f Y'/'’ , v'!v‘! moit' .1 r^; V dd'cii.M:''d, and the 
pien.ni 1 1-, tlju .hv mo I'h . b.in:r d ie* thetw'- *ty-llcondof 

Alfly, l'h' !-i..ie 5 . r. "v f n.” <•' fini capahl * ol beaiing 
intCiClf. bn* :i I leis to ,v t‘a*, I ''h'''il>l tinn int mlII inlo pim- 
cip.d i».flie’‘L ?!’* '^i ih -i'Oi‘„igoi : tlunefoie wh.it 

intercit *'.i. b. :i * t-.-i'i.'! 'pen i'’!- h.*. tvl ■luiJ be i.fund-.d with 
inteiell. 


T'he othc r*"' th>^ u ’.’.{'■s n ? n’'>n' r H l;f conf* quenccy 


but n. is lo h>- to.VK'.'d-d Uy; .hjr v i'.li ih' 1 i"T'f t , .url th.it is, 
the appoint u i.t t»f th; d M- 'i-i'. 't ^e ll"‘. nd to ih’ pi until?'’, 
dated after the jno!t|^.igf*, a-v' n i-- i -i tlu d'jf rl lut to be Iteivaid 
in fee, ti s.ct.i h-v himf ‘ nl In- Ii' n-, or h.s or th filTitient 
d-putics’, .'ll th. pla.r.i,!! sc' ir.;-l''“, < ourt^-h.'.oii, e'c. ni thp 
nuno. of Ilel'ih i, in the * nn/y ui ■' ifr'v. j 'I’ni > .qtpoiiuincnt in 
1»IW IS «iS to the c'^'ori h.iion, rji ihe/lewuitllhiji of a couit- 

b.iion rn. ’ j I'Kii't* '1 to a n..!''! and ms h uc, it beliig no judnipl 

olhet, tl’c ihito.'-beiog tliepidi^ s in ■ \ ei v roui?-haion. Jim tii.; 
appointineiit t f the i * •.s.i.diu.p of th- c I'.i. l-het to Mr. Ejuns 
ai.d his hens o, \<vd, hr M 's .* j'ulu lal ollice ; and if it was to be 
gr.i'ted in ree,’t inight dclctiul 1 1 iJeot,, lunatics, nifant'', und 
lemale', vho would not bi riblc to execute it. Th.ie arefrideed, 
antieiit ofix<xs, which ,iic judicial on. s, t'l.it have been gr.iiii 'd tn 
fe, .ind y..r bv ci.ftoni .riil pref.iiptioii aie fij]ip'ited, .h ihe 
ftew'atdlhip oi the com ty o.' lf'''jhnorelan{I was gianted to tig? 
Earl oj 'ihai.ct and ins licit <•, and deleendefl and came into the 
hands of teiuales. 


But the quenion in this court will be, Whctliar this appointment 
was obtained f. oin Mr. W'bornhilDyy impofition ? And it fuhlcicnlly 
appeal', that it was. That Air. Tbornhillvras aniaiieafilyimpofed 
upon is mail,felt from the tianfadtion of the mortg.ige. It is not 
pretended thai he took notice of or read this appointment; or if he 
had, as he i$a country gentleman, he might not undcrlland it; and 
he might not know that this inllrument v/as to give a man and his 

poilciity 
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pofterity power to as judges in his courts; and this was fubfeo Thohnhh* 
Qucnt to the mortgage^ when AtK, 7 hofnhUl was und^r the d'i- ogavft 

fendant's power ; and as the two Mr. Evam's did bufmefs for Eva*.i. 

hihi, It was their duty to have told him the efFcdt of fuch appoint¬ 
ment. 

I therefore decree the appointment to be de'ivcrcd up to 
be coneelled. 


Horner Bcndloes («). 

In Chancery^ Ecijier Tcrniy 15 . Gio. 2 . 1742 . 


Cafe 122. 


C J-JARLOTTE REDMAN being poilefled of fourteen If 

hundred pounds South-Sea annuities, on a treaty of mar- Jnv.ng 1400I. 
ria^e between her Redman conveyed it to tniftees to the ufeof tonv-y it 
the'^hulband and wife for life ; and if (hv* furvivcd he. hulbind, to 
herfelffor life; and whether fhe fuivivcdor not,flie was to have a inttnded Jiuf- 
power to difpofeof two hunclied pounds, the remainder to the band .md ht-r- 
hulband his executors and adminittrators. The wife furvived her f-'fioi ' 

hulbandj who had no cliildren by her, and intermarried with the 
defendant Bendhes \ and then fhe and B.ndloes made a deed, furvives 

whereby they and each of ihcm aHign and make over everything to :i.e w.fc on 
Bendloes and his wife enjoyed in what inanne: loever ; but there is '•*- dtathof l«r 
no recital of the power. ' Iiutband. 


The only queftion was, Whether this twi huiidieil pounds be¬ 
longed to Bendlois, who fuivived Charlutc^or to the plaintifF, tli? 
reprefentative of Redman?• 

Mr. Clark infifted, that the two hundred pounds did not pafs 
by this deed, as the decif might be fully fati'^ieJ vvithuii: itand lie 
iiTlifted, and cited two cafes , the one deteimmeJ by A-Ir. 
Vfrney, the late Ma. TER ok the Rolls, and uas this A. 
havin'^- a power to difpofe of four hundred pound'-, and being pollellcd 
ofmo other fo»tune, made his will, and diwiltd tou: 01 fivehunJied 
pounds, without taking any notice of his power ; .aid it was 
decreed, the Will was intuheient to pafs the mo.;-v o.'^r which he had 
a power to difpofe. So in the cafe of Itt^an x. S 'jage (/>;, d. 
havin'^ ^ power to charge fame ijropcrty, lea! 01 pe1lon.1l, iVIii. 
Clark forgot which, with five hundred pounds to piy his debts, 
became a bankrupt ; and it wasdecieedby Lord King, that the 
cj-eduors were concerned, yet the five hundred pounds did not veit 
iilthc aifignees, as yjf. had not executed the powtr. 

But it was anfwercd, and refolvcd by Low d flAry.jswiCK.T, tli. t 
the two hundred pounds palled by the deed, that the cafe. <.ite.f 
related only to naked po'vers, where, to be fure, if the p nver he i.ot 
executed, the reprefentative can claim nothing ; b it the preunt 
power was coupled with an interefi. And it appears to be the 
mtention of the parties, that Redman lhall o.uly ha^ etl.e remainder 


(a) This cafe was extrafted from the 
xr.anufciipt of Ma. FnaNCH 


after 



jjS 

Hoits'zt 

againft 

fZNpj(,QS«> 


turn- ' • ' ■ ■ ■ J ^ • 

Iri "the <i6‘urt of Cliilicenr* ’ ■ 

' ) ” 

4f%er tha two hundred pounds paid. If it had been iaid> *< 

** remainder over th.: two hundred pounds,’* then clej^rly cKe wife 
• would be entitled to it j and, conlidering this property moved ort« 
gmally from the wife, it would be the uircit thing in the world ta 
djcrcc Jt did not pafs. 


J 

Cafe 123. Smith a^ahijt ^^''yatt ami Others. 

jit LintchCs^Inn-IIaUy 21 1742. 


Potatoes iroon- >^HIS was a bill filed by the pl.iiiitil}', .is impropriator, againff the 
ly f.n.ii t.tiub, X J^fondant, the tricar cf U’diham^ for an account of ths fmali 
tuiu! ot ttepanih. 


bJ theqn intittci 
in wlucli tUcy 
a'e Town. 

S C 2 Atk 
■364. 


thatparilh. 

■J'he case was this : The virat.'ig'*, as well as the rcclory, 
formerly belonged to rhe monalfery oi Langihoni^ in the county of 
L[Jtv. 'I’lie .ibbot and pi 101 rtceived the tithes, both fmall and 
ffreai, and by way nf ftipcnd al'owcd to the vicar thcyeaily fumcf 
fliirty-ninc pounds thirteen lhillin;>s .ind fourpeuce. After the dif- 
iblution of this monallcry, the appropriations devolved to the 
CROWN ; andhis nuji’lly King Charles the Ftrfl^ mthc rifth year 
of his leign, by letters patent, gi anted the tithe:, ofhay, corn, wood, 

et dt'c:mas quaf'eunque pared, rc'l'jria; (k JCcJihMn to -—, 

under whom the plaintilFcl iim'«. About two years fubrequent to 
tills, a giant was made by hr. faid majcAy to the then vicar of 
Ji't'jlham of all the f? 7 ,all tithes belonging to the vicarage. 

Upon that two queftions arofe : 

P'iRs r, Whether by thcfiift i^iant made the vicarial tilhcspaflld 
01 not ?, 


Secondly, If the defendants grant be good, 'Whc.'Aicr potatoes 
are to be confidcred as Jrnall tithes ? it being in proof, that no Icfs 
than two or three handled acres had been fonie years Town with 
potatoes in that paiifh, and no tithes ever demanded foi them by 
/Ay^r/, the v icar, or any of his ]ti<.dLceflbis, till a little time before 
filing the bill. 

Mr. Clark., as to the firjl quejilf>n^ infifled, that as the rectorial' 
tithes, together with the fmall ones, came into the polfcllton of 
THE MONASTERY, they wcre theicby uniteil, and afterwards 
THE CROWN poflefl'ed them in the fame manner j and that therefore 
by the words “ et decunas quajeunque parcel. re£loria** alt tithes 
]>afled ; for, fays he, there can be no tithes de jure due to the vicar, 
for fuch muft be either due by prefeription or endowment, neither 
of which have been proved in the prefent cafe j and that all the 
tithes belonging to the reflory muft include all thofe tithes which 
THE MONASTERY had cnjoycd with it, which are both great and 
fmall ones. 


As to THE SECOND QUESTION he argued, that potatoes in the 
prefent cafe are no vicarial tithes \ that tithes are denominated great 

or 
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ncery. 



or fmall according to their value, and that muft arife from their Smith 
quantity ; that quantity has changed a fmall tithe into a great one, 
and vicevefjot Kops are in their nature alrnall tithe, but are in^uu Qj-impiij 
Kenti and where tlicy are planted in great quantities, efteemed a 
great one. Sir Simon De^gs (a) fays, « all tithes of hops, &c. arc 
•* accounted inter minntas decimas, and yet in (bme cafes from 

theii* quantities are great tithes,” The like is fald of 
tooad (h). Six acres out of twelve thoufand were fown with Jlaoe ; 
and the queftion was, ''Vhether it was a great tithe ? Chief > 
yu/iice Holt faid, that as it was fown in a field it was a great 
tithe but afterwards the other Judges, ahjlnte Holt, deter¬ 
mined, thaty7tf.v was in its nature a Lnall tithe (<■), and that it 
was not vi^rth their conlidcration,fin the prefent cafe, whether it 
could be altered from quantity, fince there was only twenty-fix 
acres of ground fown, and that might belong to forty different 
perfons. Peas and beans fown in gaidens are fmall tithes j ahtst 
in fields (a). 

Mr. Floyer, on thf JonieJit^y argu'^-J, that the firff grant, ot 
the fifth of Charles the F^rjfoi tithes ol corn, hay, &c. paflesall 
tithes appurtenant to the advowfoii oi rectory, though by the 
43. Edw. 3. pi. . if the king grant a manor with its appurte¬ 
nances, an advowfoii appendant docs not pafs i and there arc foine 
other cafes where things will not pals in grants under the deferip- 
tion of appurtenances : yet he faid this differs from the prefent . 
cafe; and cited Ploivderiy the Cafe of .Mims, where it is faid, 
that though the particular ^fpt.cies is not mentioned in the grant, 
yet the mine palTes. 

As to THE SECOND QifEsTioN, he Cited the cafe of Jlfcn 
Nicholas, where it is Taid, that peas fowed in rows and weeded 
Ry the hand are fmall tithes, but if fown jparfim in fields they are 
gicat ones. 

.The ATyoRNF.Y-GENERAt/«r the defendant that the 
reftory and vicarage of U ejlham, before it became part of the 
monallcry of Langthorn, was a refiory and vicarage endowed > 
and though there is no endowment produced, yet there has been 
an-imnieinorial ufage and a continual payment of the ftipcnd to 
the vicars. When, the advowfon, at the diffolution of the 
MONASTERY) bccamc in the crown, his then majefty made 
feveral grants, for the terms of twenty-one years, of the vicarial as 
well as rectorial tithes } and on the eleventh of June, m the 
iourteenth year of (Charles the Firj}, a lea/e was furreiidered by one 
of ^ tenants of tiie crown, and a grant was thereupon made to tfe 


(«> Deggn' ParTon'fCounllenor, 19?. 163. Skin. 341. 336. 3. Salk. 349. 

Udal V. Timfadt, Cro. Car. zi. 12. Mod. 41. 

(tf) Wliaiion V. Lifle, 3. Lev. 3i»5. (rf) 4. Mod. jSi, 

4 MckI, iSja Comb. stoj. 
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Smfth vicar : fince which timcy the ftipciitl has never been pfaid, but 
avtunfi Jijj, cin^'ved all vicarl'il tithe*!, excepting potatoeSy and 

never received tnat tithe till now. I he vicar is not only intitled 
ANw THERs. grant to Im.ill tithes, but by ufage j and now the queilion 

isj What arc fmall tithes ? liijhcp GIbJ'oii fays in his (JodeXy that 
corn, grain, hay, and wood, aie great tithes. Jl'atjon (ays, that 
tithes have been generally dillinguifhcd by their natare, and 
not by their quantity \ and therefore com, grain, and hay, be- 
“ caufc by their nature they are g.itlicrcd in large quantities, are 
called great tithes.” Such things as ufually grow in gardens, 
by their natuic arc ufually gathered in fmall quantities} ai]pl from 
hence comes that fixed denomination, which is not to be varied from 
quantity or phcc, of tithes growing mi gardens .;nd fields. 
In the cafe of the ^tcar of Fulham v. the iiljbop of London and 
Others {a), a bill was brought for potatoes, carrots, beans, peas, 
Sic .} the defendant infificJ, that thefe tithes being in field.s, &c. 
were net Ihiall tithes ; and the Court determined, that they were 
fmall tithes, excepting Inch which grew upon the glebe land. 
And the winter crops of turnips. Trinity Tetnt, 12. Geo. 2. 
IVi'Uii V. Paine and Vnnerhll (/;), ti.ok from Chitf Baron 
CoMYN'.’s notes. It IS true, fome opinions have been, that the 
liilliiuftioii of tithes arifes not f‘r<uii the natur'.’ of the things tithe- 
able, but fioin the quantity. Hut in J! ha, ton Life (e), the 
Ilench of Julhccs bting of a contiary opinion, and differing from 
1 loLT, Chicj fujUi ey I'e aftci waids fo far y iclded to it as to be abfent 
when judgm«.nt was given, which he never would have been had 
he continued of a difl'erent opinion. 'I'here tlie Juftices held, that 
qii.intity made no difference , and this, fays Comyns, feems to 
be the moft realonabic opinion, becaufe the quantity being unde- 
tennijut ■, it would crc.ite great corjtio\ciry what Ihould be great 
and what fmall. 

Mr. Murray read a note of K.\ron Price s, that hops Iiad 
been dctcimined to be a fmall tithe. Ou.en, 74. ^ 

Hardwickt, Lord ('tjanc'Hor. If there had been no vicarage, 

/ ?11 tithes had been granted, but 111 this cafe *hcrc was one endowed, 

by which the vicarial were feparatc from the reAorial tithes ; and 
therefore the grant made to the plaintiff docs not pafs jM tithes, 
'I'he abbot, &c. were the appropriate rectors and vicars, for a 
vicarage may be apprjprlate to a monaftcry as well as a redfory, 
Cro. fac. 516. ; and compofition was made between them ami 
the vicars for a ycany pcnlion in rccompcnc#* of tithes belonging 
1^0 the vicarage} and fuch compofitions v/eie very frequent before 
the rcftiaining llatiitcs. When it came into the ponbllion of THE 
CROWN, there were Icafes made of the vierrial tithes} which 
flicws It was a difhncl eftate, and feparate from the redlorial} fo 
that you need not fpcak farther to that point. 

(«) In the exchequer, IliLiiy Term (<) 3. Lev. ^(15 4. Med. Comb. 
'705. 201.209. Carth. 263. Skin. 341. 3 5C. 

Corny. Rip 633- Runb. 344. 3. Salk. 349, 12. Mod.41. 

Mr. 
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Mr. Chute. This tithe is to be detcrmin -H by its nature or Switit 
quantity. It is in its nature a fmall tithe j aiiJ if quantity might 
make it otherwife, that may diftcr each year, and fo be a perpetual otme**, 
occafion of controverfy. If corn was to be fown in a garden, it 
would, notvvith(landing, be a great ‘ithc ; fo that place cannot 
alter th| nature of the tithe. Peas and beans planted in great 
quantities are confidcred as grain; when in.gardens or fmall 
quantities, they are in the nature of herbs; thccalb of 
V. Frtoke (/i). 

Mr. Brown. Tithes arc fmall or great according to their 
nature (A). The nature, and n(»t tlie value, nnkes the tithe. 

Saffron is feid to be a fmall tithe, tnough of greater value than the 
corn in the fame p.irifh. Clover, as it partakes of the nature of 
hay, is great tithe j if it grow for feed, it is fmall tithe; and 
therefore it does not take its fpecies from place. Turnips are 
fown m very great quaiitiiies and i;i fields,and yet they arc a fmall 
lithe, 

Mr. BROWviNf; argued iih inc',nven.'inti\ that tithes muH be 
in ihcn nature fmall or great, and not to be Varied by quantit)’ and 
place. 

Mr. Murray read a note <•( Chief R\ron Comyn^’s, in 
which it was faid, that where tithe is 111 it-» iiaturc fmall tithe, it 
cannot b 5 altered by the phiLe o( planting. Vcielie'? and acoinc, 
if not green, are fmall tithe'', n/iitf Lieat ones. 

HardwtcKR, Lor// (IhaiittU-Jt. I am of opinion, that potato, s 
are in their naruie (iiiall tithL*-', and th it they are not altered by 
quantity or place. Tlicoiigiiid di(hn'_fioii was from q,jantir^, 
and the denomination (Idl reiTi~iiT-, .ind cannot be varied; as woovl 
and corn, &c. were called great iirlies, Imcaufe there were gre.it 
quantities ; and fo viccvt'/pi. Wlicn nc'.v things weie introduced, 

It was confidcBid what fpcc les of tn.h " they vveic midl analogous to, 
and (o were determined to be great or Imall tithes, in the cafe of 
UJall V. Tindall, in Hutson'*':, Rt’pc,ts (c), fh.’ point w is not deter¬ 
mined, but incidentally laid. In the calc of // f at ton v. L'Jle the 
queftion was, Wticlhci flax was gieat 01 (mail tiiJje ? And it 
l.’enis to me, that Hom, Ch,eJ Jh/ti.e, had arq nefeed with the 
threcothcr Judges in their opimon, tor if he haii not the thr».c other 
Judges wouldIcarccly have given theirjudgmcnt in liisabferice,a t»J 
ciAitrary to hisopini upon the fn fl hearing. As to thediflindtion 
of iithes growing in fields and garden-, tnat wuiilJ be i.iconvoni ’nt, 
for about London a great part of the land is taken into gaidens ,• 
and it woiil I be extraordinary, that peas, ts:. lown in ten acies cuf 
land called garden (hould make it fin dl tithe,and that fivcacres m 
a field fliould make it a large tithe. In Lintoti'i, C.afc, garden peas 

(a) Mooi, 909. Guliilb 149. Cio 515. 2. Roll Rep. 97. 127. riliier, 

E!i 2 467. Itip 113.219. W’.iifon, 392 

(A) See Waiu 1. H'Ji'.on, C'c J.k (■) Hutton, 77 S. C Cro Cat 2? 

^ -S 
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were p’.atitc'J in i .ind lown in rows, and they were held Tmall 
tithes, it tnc rule v\.is fiom quantity, it would produce great 
•i*-v ITi VtK^. unccitjinty^for thingv may vary by tlie extent cf the cultivation“of 
them ; ari«i wh.it p.iitof th''parifli Town nnili turn thclinnJl tithes 
into Jiirc.it, or vicf Ti’rfiti the guMt tithes into i'mall, would be 
uncertwiin. In a pariih chiefly giaxed, and very little co¥ji fbwn, 
why, by that r^.alonm<r, would imr the com be turned to a iinall 
lithe ^ It may he f.iid, th.it chan-^inj' their manner of cultivation 
may reduce rcClories or vicar.igc-S to little or no value j and it may 
be fo, for tithes are .1 changeable, tranlitury, and fiufluating inhe¬ 
ritance, and in tlieir intiire unccit.iin , .'*’1 it is a contingency that 
attends nil things cf that nature \ aiui tliat ,1 purchafor'muif conli- 
dcr, and whether the land is likely to v.uy in its produift or not, 
Admitting tnc plaiiiiilF would have made p.otatoes a great tithe for 
the quantity of them, he fli.mld h.nc ibewn \vh.it proportion the 
ground fov/ii be.rs to the roll of the in tliepardh. 

The bill was difmiflcJ. " 
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Caic 124. Cl.Ilk Ttr; .iiii (r;), 

!/i r/jti/ 7 ci'ryy 'ItiU-ty Ti.;;//, 15, U 16. Cj 7 . 2. 

Ii'iibjll to ft't 1- ^IT'IIK Q^i i o rio:.' upon a rcheTriiy;; ot thi'' caiile wa', \\'^hett:rr 
fide an pl.iuitili wlio coiTK s l\.i Iv relieved .ig.iinll an annuitvj>ro fKr/r 

^ar► ^encriir chaigis for that purpnr'e in the bill gencuilly, tl...*. 

tha f'ViJ^jnpHi- the anniiit.irt Ain. Cl,it {c\ before J/e. the granlo- ’«!, 

tant was a kwd being tiimin illy arq.Hinted with lu r, wp.' a lewd and inf.roouo 
and infamous woin.in, can cxamiii.* to \ p.'rticiil.') I i'‘l, as that -I'/;. AlL',;i^djn la_v 
woman, with her bcfoiedf*.«' an'l, Wliethir fuch p.trticiii.'r facis 

p^ntiiTmaye\. cliarg* il expiolslv in tile bill, that the party may lia\e 

cular afts ofoppoiiumty 10 i. (lift ovci t Inch i h n gc', and thereby havepiopcr 
icwdnif, and notiee, Irom thcliaming tl.c bill, to d..fLnf! iicifelf ? * 
infamy. «t /-* 

Mr. C lapkf ;ii jued,ih.it i( ,1 p<rty irnghr ex.imine pailiciil.iily 
to inch gciK lal .illeg-iKO.r, m .1 bill, no riiai.u l< r could ever be f.tfc, 
and the pafy ch.TigeJ with I'^wdiwf- vniilJ Ji.ive no oppr^rtunity of 
defending h-’rlil^, or of cx.'miniiig witnelus to cuntr.i liit luch 
p.'.rtical r f lift? \ th.it upon geiier; ! ciiiirgt sag.iinll characters they 
ought to exaipire gtncrall,, as that ihc was .1 I-'wd Infamous wo- 
nfan, and noi give m evidence fjiccuil iloiig* o: lewdnefs, iinlcfs 
t!ieyh/ii been lifted m ilie bill ; liiitni the courts of law, if you 
aicwilhng to take .’v/.-y the cituibilit; of a vvitncls before a jury, 
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you cannot charge the witnefs with particular a£l; of dif- 
Vyhonefty, bccaufc he has no opportunity to cuntradt< 5 l them, 
rod it would be a furprile upon him j and therefore you arc 
o/ily to fpeak in general, that he is a man of had reputation, &c. 
without going into inftance*! upon which you found your belief 
of fuch witnef^’s diflionell\, had reputation, &c. In the cafe of 
hay'll a^d Lady Doner uitr., 173 -6, Doneraile hi ought her bill 
to have the benefit oi a deed wheicby I'liee hundred pounds a>year 
had been given to her for pin-money. Lor d Doner (nhy the defendant, 
put her upon the proof of t!ie execution, and added, if the deed was 
executed itWaS an impofition upr.nhim,-..nd obtained fraudulently; 
and further, that the plaintifl's behaviour in the point of duty and 
viitue tojiim WoS lueh ns did not entitle her tv) relief in equity; 
that bill was framed lihe tbs,- prefent. Lord Dct^eratle^ upon this 
genei.d charge,<*v mi'rieJ fevaial witnifle^, wim prtived a criminal 
cnveifatiun, efpei lall / v-’tli one dir, "I'hi fe depofitions 

wie read in /> r/fV/'a'ul ihervUi>on ilie biM J'fuvll'd; but as no 
i,\i t in relation to hu 1 ik.Ii 'I'ltv w..s put lu iflue, whcichy ftie had 
no oppo tiiriiJt lo (It !wi. 1 .:.r<.ir, (he app< .'1 •.! to the h'n’s here; 
and the dept.hiioiis opt.11 u‘;i..;i t,ie li. t lec w.iS ftainded 111 lidand 
were refu*''*d to ba reH hc.i'e, aii'l the i- (leo m Irclutid levcrfcd ; 
a'ld as far as one can coiij'.vlhjre, f oj'iii.oii of i Jii' L<-kds w.i', 
that particular l.idls v\u« co-ep lud in tiic deporitu-n wiveh Laa-r 
DoneraUc had no opportuiiu) lo o'''io(:cor to defend l.eiftlfagainft, 
y\ud this calc was ne^ci inipeav-lied as to its authoiiiy, and is very 
lin.e the pieient one. 


j\Ir. j^^urR-W argucti on th-^* fame fide, that tlie cafe of LArd 
ii,rd Litdy Doner a,le was cited by Mr. Clarke from the printed 
Cafes, which are fillc \ and a-, h'.* hnnfelf wasCounfel in that caufc 
:n the houfeol pet-rs lu :c, he ciicvl it Mom the idcadings j.hemfc*lves 
*" thus : I'hat Lady Doner tide cIku jes by hi r bill foi pin-money, that 
.'fier her inainage to IjIs Lo.dlhip ihe always bihaved heifelf with 
tMv" uinioll duty,teiiderni.ls,and aftedtion to her loid ; in theanfwer, 
J 'jtd Dorttraile denies, “ that fhc behaved herfeif with duty and 
teiidernels to him as hetame a virtuous woman, much lefs ins 
w'lfe.” Upon thi«* general ch.irgc, what n.ight the parly give 
In evidence ? Why, that fhc did not behave as .. dutiful wife 01 a 
\ii-tu»ais woman. And this hat of e\idem.c was sdnntied in 
Ireland. Upon appeal it was fully debated in the Hoiifeof Lords 
here, and the evidence was refufed, becaule cli.iiacteis would be 
^ ver) precaiious, and in gre.u d.nigcr, if fiuli pai titular floiics were 
to be given in evidence upon general allegations only, and itw'ould 
be iaipoffible to make any defence againlf tlu'iii. 'I'liaL the party 
might have exprefl'cd paiticular inifances of h wdni.fs m t!iej>iil, 
•md It would have been expunged by the Malter, becaufe they are 
relevant to the cafe, and ure the very fa..ls upon which the party 
rot»«*ds his equity, as in Chapman •u.UbJct^ in Loud 'J'aleoi's 
tioie (a), n'lial in indi(Slmencs, the fact mu If be llated circum- 
ItMiitially, that the paity may have the bell oppuitunit) of defending 


(a) Caft. r^Tiip, Tjlh 145. 
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CiA*K himfelf} and an indiflment for murder generally is bad, and yoi| 

^ cannot give the particular tranfai^on of the murder in evidence' 

am. ypQj^ general charge. That in an indictment for barratry, the 
charge, indeed, is general, becaufe barratry is a compound ofFeiict?, 
and made up of many fa6ts ; but there the prifoner has an equiva¬ 
lent advantage ta particular dcfcriptions in other indiiflmcnts, for 
he has articles delivered to him before his trial which contain all 
the fadls that arc to be given in evidence agiinit him, and thereby 
he has an opportunity to defend himlclf. 

Mr. Attorney-Gfneral in fupport of the evidence faid, 
that the cafe of Lordund Lady DanemUe vr2L% I'uly dated, but the 
reafon of reveifing the /r/y/i den cc, ami r*fuiing the evidence of 
particular al^^s of lewdnefs, was, becaufe the word “ virtue" did 
not fudiciently put her challity in ifl'uc, for that word is an iindctcr- 
minatc one, and women have many other virtues bcfides chadity ; 
and that upon futh a general charge Lady Doneratle was not 
obligtd to uiideidand it as any impeachment of her challity ; 
though it was uiged, that viitiie, applied to manied women, mud 
mean chadity; that none of the Counfel for Lady Doneraile would 
have thought the evidence improper, if the bill had charged her 
with lewdnefs or adultery c^prtfsly. I'he cafe of Sydnry v. 
Sydhey (/i), heard fiift at the rolls, and afterwards before 
I.ORD 'I'alrot, upon an appeal, where the decree of the 
Master of the Rolls was affirmed, was thus : Adtx- Syd- 
.-.ly brought a bill againft her hiid’and to have the benefit of fome 
inarriage-aiticlcs m iclationto falling timber. A/r, iitfilled, 

b/his anfucr, that die oughtnottohave what (he prayed, becaufe 
of her miibehaviour and niifcondu<ft towards him as a wife; 
and upon thischaige, A/r. Sydney gAve in evidence adls of unchaf- 
titv with tv^o or ihrcepeiloiis, paiiicularly the being tumbled down 
a U''eljh mountain and killed,&c. And the Counfel for Air. Sydney, 
in Older to have this evidence read, argued, lhat the words in the 
bill were a fufficieiit impeachment i.f A'Jrs. Sydney's chadity, and 
put her adultery in illuc. Tur Mas'i er of the Rolls, after 
great confid*.ration, w'as of another opinion, and refufed the evi¬ 
dence to be read. Upon this there was an appeal fo Loro 
Talrot, who was of opinion, the words w«cre too gcnci al to put 
yilrs Sydney'b chaiiity in ifl'ue ; but it wasnever doubted, that if it 
had been fufficicptly put in iflue, but that fuch evidence might 
have been read. Ali^. Ai "orney faid, he cited this from his . 
memory only, and was not (uic whether he Rated the very words* 
of the bill. 

1 hat cafe is not like that of a fujt in the fpiritual court for a 
divorce a inenja et tharo ; for there particular indances mud be 
inferted in the pleadings. If a perfon bring a bill to fet a(lde a 
deed for fraud gcncially, the plaintiff may give in evidence parti- 
CuUr acls of fraud, without charging ihcni Ipecialty in the bill. 

(a) 3 Peer. Wms. 269, a.pq Abr. 29. 728, 

The 
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\ Tlie cafe of incli(n.mcnts i' very foreign, bfi'ig for criminal prefer 
outioiis, wheu* the paity i <5 to have all adv.ifjtigcc, he being in 
danger td Ins life or fomo bodily puni'hment. At common law, a 
idaii may plead that he is feifed m fee general, and yet may give 
any deeds in evidence to pno'C lueh feifin, vviihoiit enumerating 
fuch dtj^ds^ and may catty h;s title il'rough feveral defeents j and 
the other ijdc has no ntttice of this b' foie the trial ; and he may 
object, that if he had had iiuiice hcn<ight have gone into evidence 
againft it. 

Upon this re-hearing, the Cour r thought the objvrcllon to be 
a point worth coniidenng oi, a id acccirdingly theciiule w.js oidered 
to {land over; and at the Se/i/s 'jf Liv.ioht's Inn Hall after ^ rinity 
"Term^ l“ltb July his J/inlfliip delivcMcd his opinion. 

Mardwicke, Chnnctlhr. This evidence ought to bc 

read, and it was properly done fo upon the original hcari.ng. The 
objciSlioii which w?s made agabill it was, that the particular fact 
of lewdnefs to which ine witiu/fcs depofe, W’S not fufliciently put 
in ilfue by the pleadings. In fi Jci lo eonfuiei tins cjueltion, it 
will be nccell'ar^ t.> lee, what iiis ih.iL is put in ifTiie by the plead¬ 
ings, what it !•; ihat the wiintflcs arc examined to, and what is 
the nature of the rrefenr fuit With repaid to the natuic* of the 
fuit, this is a bi.l vvl'i' h is bronglit by the pl.iiiuifi' to have a 
fatisfaCtion tbr > bond vvlienby .w;, Pir)j;n agreed to pay the 
plainti/l^ an anu nf, of fivtv p-f iioec i.n the life of the annuitant, not 
to commence Inw \* i idl . 1 / Pn \ iiri\ d^ciafe. And the bill 
is brought in oui r t.. hi»e a <.:t:sl.'ciion for this bond out of his 
peifonal afl’ets. I Iv ' is a crof^-bill brought by the defendant, 
whcieby it is pr.iv’ei, jhat tins bond may bedilivcred up, thccon- 
^fideiation thereof being a iurp‘) Lauja.^ for that Ahs. Qlarie, the 
plaintiff to theongm.d bil), was a woman ofa lewd life and coiivcr- 
fition, and that theiclotc this is fuch a bond as ought to be 
Relieved ngainfl. ‘Die inaniur in which this lewdiicf; is charged 
in the ciofs-bill is, ib it Aune Clarice i'Yh a IczvJ it/c,v-w/, cf 
an infamous tharaiter^ before Z.iehariah Pcryani became acquainted 
with her. And it is fnfillcdoo by the plaintdl i i the onguiid bill, 
that under this general ailegation the plaiiUiu m the ci<iLs-bilI is 
not eAtitled to examine to anything but to thegencial chaiaiflcr if 
jinne Clarke concerning lewdnefs. 'Die foundation o' this obicc- 
lion is, that it is impollible for a pet Ton to be pieparcd to anfwcr 
k particular facts until they were Ipecified m the pleadings. And 
the Counfel for the plaiinid have likened the prefent cale to th - 
general rules of law concerning examinations to the charaiflns of 
^yitncA'us or to the characters of p.Lrties. It lia. been laiil, that a 
general charaCleF indeed, both of witnelles and parties, perlonsniay 
Be fuppofed to be able to lupporc, though nothing is nintcdai in the 
pleadings, even ti* ^ general manner, againllthein , but that particu¬ 
lar la^ts they cannot be fuppofed to be able to give an anfw'cr to, 
unlcfs thole very fa^ls are exprclsly eiiumcr.'ited in the pleadings 
I 3 pt iiotwiihllandiiig this objeAion, 1 AM OF OPINION, in tUc 
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prefent cafe, that the plaintiff in the crofs-caufe was well entitled to 
examine to the particular a£l:s of lewdncfs committed by Ann^ 
Clarke. And in order to determine this point, 1 fhall conflder the 
authorities upon this fubjeft, and then endeavour to fliew how they 
are fupported by the reafon of the thing. The firft cafe of this 
nature is in i. f^ern. 483. There the words of the Book arci 
“ The Master of the Rolls faid, that there would b&a dif- 
•* fcrence in thefe cafes between a contr.ic*^ executed and executory; 
« and that this Court would extend relief .is to things executory, 
“ which if done it may be might lland ; but as that cafe was, he 
“ faw no groiiml to relieve the plaintifl,’^ nothing appearing to him 
but that it w’as a free and voluntary gift, without anything of a 
turpis iontra£ius\ and in cafe it h:id bt-en fo, we know that Adam 
,was punifhrd, though tempted by Zftv, bitjufe he would be 
tempted. I'liat if it h.id been charged in the bill, that the 
defendant iva^ a common flrumpety and lommonly dealt and pt a£iifed 
after thatJortj andtfed to <h aw in young gentlemen ; in fuch cafe he 
thought It reafonable to iclicve; .nnd the plaintiffs had in thatcaufe 
proved as much ; but the dctcndaic’s Counfi.! oppofed the reading 
to that matter, by leafon it was not charged in th;* bill, nor in ifTue 
in the caufe •, fo they prayed liberty to amend their b*ll, and to 
charge that fpccial matter, p.iying tht coifs ofth.it day, and of the 
depolitions taken in the cauu*. By this tafe it plainly appears, that 
the apprehcnfiop of the Con. (.inii the C<'uiifel there v/as, that if the 
Icwdncfs cf a plaintiff is put in ifi’ue in the pleadings, evidence may 
be given of particularaCls oflewdnefs; foi all that was infilled on 
there was, that the Jewonefs of the plaintifl'was not put in iflue. 
'I'he next cafe which is piopcr to be mentioned is that of Atkins 
V. /nrr frt), determined in this court the twenty-eighth of Febra^ 
aay ij ^Si'rhere the charge in the hill wasTomething to the fame 
efteft as in the crofs-bill in the prefent cafe ; and notwichflanding 
the bill was in that general manner, evidence was given of fpccial 
acts of lewdnefs with differetit perfons ; and no objection was made 
to the reading that evidence : and to the like piirpol'e i^'thc cafe of 
Rof'infn V. Cox, determined 'n this comt the thirteenth of fuly 
■ 1741 {(1). Aiiotiier cafe cited at the Bar was that of Sydney v. 

' Synney, That calc cnnic lull of all to be heard at the Rolls, 
before Sir Joseph JliC yll in 172;, who took time to confider 
of It, but bj^ means of fome accident or other did not give judgment 
in it till 17 ^2. That was a bill brought hyA/rs Sydney againft l^er 
hufband, ihc prefent F^t^l of Leicejler, in order to have an agreC' : 
ment cat ried into execution wnich he had enteved into with her. 
In bar of. this rehef, there were two things which the defendant 
infiikd on in his anlwcr. M he one of thofe was, that the plaintiff 
had not offered by her bill to perform her part of the articles ; and 
tfic other, that Jlte had much mijbehaved herjelf and that he was 
forced to leave htr. The defendant entered into proof, and produced 
evidence that fhc had been guilty of adultety. On the hearing of 

(a) S. C. X. AUc. 287. ( 3 ) Ante, 
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that caufc, an objection was made, that the evidence ought not to 
be read. His Honour toot time to coniider of it; and on the 
twenty-feventh of February 1732 he delivered his opinion. With 
ibgard to the firft part of the defence which was made by the 
anfwer, belaid that out of the cafe, for his opinion was, that the 
Court ^might take care that fhe flu'uld perform her part of the 
agreement as well as that he fhotild pci form his. But as to 
the other defence his opinion vv'as, that the evidence ought not 
to be read; and the rcafoa which he gave for it was, that the 
anfwer had not put the charge of adultery in ifluc ; for though 
it was fworn by the anfwer, that the plaintiff had mifbehaved her- 
felf, and that the defendant was forced to leave her, yet His 
Honour faid, fhe might mifbehavc herfeU in various ways without 
being guilty of adultery. This opinion of the Rolls was un¬ 
doubtedly a right one ; for certainly the tliaigeof Icvvdnefsmufl be 
allcilged in a general niannci 111 nider to let in evidence of this fort. 

'J’he principal authority which lias been iclied on by the plaintiff and Lady 

in the prefent cafe is that of Lord and 1 adv Doueraile, -'I hat was “if* 

a caufe in the court wfchanceryin h eland ; and fiom the decice 
there an appeal was had to the Houfe of fiords here in 1735. 

I'hat was a bill brought by LadyDuurailcLord Doneratle^ 
who was her hufband; and one allegation in the bill v\Ms,tliat fhe had 
all along behaved herfeU with duty, tenJernefs, andafft ctiuii, towards 
her lord. To this bill the iltfendant put in hii. aniw’tr, and thereby, 
among other things, infilh-d, that Jb<. had not behaved hetjelf tvith 
thatdutyytendnn^s^andafftuUiQH') as biLumeavhtnousluomany much 
lefs his wife. After putting*in this .ir.Avci, the defendant examined 
his witncffes, and proved, that flie had been guilty of a criminal 
converfation with I'hat caufe came on to be heard in the 

court of chancery in Ireland^ where this evidence was aflowcd to 
”Be read. From that decree an appeal was brought to the Houfe 
of Peels here, where an objedlion was made, that that evidence 
ought not to be read ; and the Houfe w’as of opinion it ought not. 

J was not prefent in the Houfe of Lords when they gave their 
opinion j but from what appears by the printed cafe, there was 
fomething to diftinguilb that cafe from the prefent one. P'or there 
it vvas allcdged, that in the cafe of Lord Doner aiU these was not 
even a* general char<*e of adultery or incontinency in Lady 
Doneraile-t the plainrin’. For there may be many other inflances 
wherein a wife may be guilty of the want of virtue towards her huf- 
Jl)and without the adt of unchalhty ; which cirtumftance diilin- 
guifhes that cafe frorti the piefent one, for here tlic general charge of 
lewdnefs is exprefsly allcdged. 'This is as much as ncccirafy to be 
obferved with regard to the authontic s and precedents of the Court; 
and it appears thereby, that it ha« been the uiiifoim fenfc of the 
Court, that it is fufficieut to make a general allegation of lewdnefs 
in order to let in particular proofs of it; and if the contrary was 
ncccfTaiy, it would be a mc.'ins of having fuch fa£ts uifcited 111 bills 
And anfvvers as would tend to great indecency. 

1 fhall, 
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I ftinM, in the next place, coiifidcr how thefe cafes arc fupported 
by the rcafoM of the thing. And as to that, it feems in itfelf to be* 
a thing ilutis icafonable, that upon fuch a general charge the party, 
fhould bo allowed to give evidence of particular acts of lewdnefs. 
By the ordinary rule of law, a profecutor is not allowed to give 
evidence in fupport of the characters ol his witnefles, unl^'fs the 
other fide produces fome evidence in order to impeach their cha¬ 
racters. If indeed the defendant do give fuch evidence, that is 
confideicil a'- <i rluillcjige lo the piofccutnr to fupport their charac- 
itis. Hut th( fc mil s eoncerning evidence to the characters of 
■\\itnc-fics or pirties hold only i.i thole cafes where the quell ion 
concerning ih^ charaitci conies in collaterally fiom the widci'ce, 
and does not ailie fioM the face ot the pjc.hngs ; and where that 
IS the c fe, there feems to be a very good reafai why the Court 
ihoiild be cautious in allovviii:^ of evidence which is relative to cha-» 
i.'lI'-t. But where tile qiicition comerning chaiaiSter doe*- not 
arile c ollateially from the evidence, but is pointedouc by the pleadr 
mgs, the olJeCiion oj furpiizc in !\ gieat mcafurc ccafes. A cafe 
has bee .I put at the Bar «•! an incluitmcnt oUjat ratty foiindagainft 
at: att^rtiey. It has been laid, that the method in that cafe is not 
todelcnbe the particular acls v/lnchconllitute the barratry in the 
indictment, but that inlfLad thereof the profecutor gives in articles 
to the defeiitl.iiit, containing the particular a^ts of bariatry which 
, he intends to give cvtdciKe of; and fiom thence an argument has 
been drawn, mat upon fuch agcneial charge as is in the prtfent 
cafe, the parly oiiglit not to be admitted to give in evidence thofe 
particular fa^ls which (lie has done : and ilis indeed true, that that 
is the rule relating to the imh/Iineiits of bairatry ; but that is a 
lingular cafe , and the foundatioii of it fecnis to be, that it is often 
potty nice todilhnguiin what amounts to the barratry and what- 
clots not ; am! then fi-rc, that the pat tics may be beltci prepared 
in order to fhew what they did clots not amount to it, articles ot 
tins fort arc to be dtlivcrcd. But that cafe is not liko the prefent 
one ; and that vvhicn /hews that the renlon of thefe articles arifes 
from the particul.ii i.ature oi ba'iatry is, thift in other indiiStments 
w’hicli are iqii dly 'M ueial, articles of this fort are not necefl'ary to 
be given . as in iiiilict'iients for keeping a common bawtiyphoufe, 
the^haigeis as geiKial as that of bariatry, and yet there articles of 
this kind aie nc.r required, and yet the profecutor is allowed to give 
in cvidcn'’c (Mificular facts of perfons reforting to thehoufe for 
fuch lev «l pLI:pule.'-, iio where .in illue is triqid relating to a per-* 
foil’s being irn the p.irty is not confined to give general 

c^^idencc ot the other- nifanity, but he may give paiticular aifts 
of It in evidence-. And the like i ule boldi where; an ifTue isdire£ted 
concciniiig amithci’- being of a weak uiulerttanding ; and the fame 
of drunkennei-. 'riiele things Iheiv, that there is fuch a diftin^tioq 
which has bttn mentioned, vi^. that where the charge is put in 
itliie, though m a geiKial manner, particular fadts may be given in 
evidence,in I'rd..: tol. pp..ri it; but where the matter comes in only 
coiiateraliy f:v.m ti:c tviaenec, it cannot, I* or ihcfe reaionsi am 
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OF OPINION, thac the evidence in the prefent cafe oii^ht to be read, 
and the deciec afhrnicJ. 
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Hall ijgai/ift Carter Cafe 125, 

Cf.ancery^ Lincoln's htn S .i!s after'Trinity Term, 

* 15 . iff 16 . GiO. 2 . , 

B y a will made in t’.; ye tr 1G87, nn eftate was limited to In ivhat cafes 
Thomis Caitt', foil ot til',' teflaior (.-nd father ol three ladies poi- 

v/ho wcie three parties to tins fiiitj, for life ; remaind t to tuirtfts *’*' 

to preferv^, tVe ; remainder to his hill and other fons in tail; 
remainder to tiultecs foi one hnndicd years; remainder to the-Atk, 
tellator’s other (on (JjiMi/.vo in hke maiinci ; with a reinainder to 
truflei-s for two hundred years. The ted Uor dtel ired the tiuft of 
the one hundird years t.-rai to iic, *t*that il thcie was noilfuc male 
uiTbsmji, and he left d.uii;httrs, the tiiiilecs were, out of the 
“ 7\7?/j and ptofiti, '•r // fnort^'u^, to levy and pay to the’daughters 
“ one liundied pounds a-picce at the age ol eighteen or marriage; 

“ and ■: oreover pay fix pounds a-ycar a-piece for their maintc- 
“ nance till thefaid portions becaine payable;” and declared in the 
fame manner as to the other term of two hundred years. After 
the limitation to Cornelius., then there is a provifo containing a 
power for thefe fms to make jointures, , 

Thomas inavle a jviinture on a wife, and died without iflue male> 
but left thiec daughters, auda widow ins jointrefs, 

'I'hc quellion w’as, W’^hether thefe portions are new raifable, the 
daughters having long knee attained eighteen and been nyrried ? 

Hardwicke, Lord Chancellor. It was faid, first, that thefe Vtrn 458. 

poitions cannot be laifi-d fo as to pujuJicc the wife’s jointure. I , pcir. Wnjs. 
allow that, hut her j iiniure will not he hurtby its henig .mt»“ccdent 4+** 7 '^ 7 - 
toit. If the* will had limited it to the fon, and to Inch wife as he 3 is- 
foould marry for liei jointure, rherc would he no pictcnce then * **‘’*‘'g 
that this term of one hifndred }eJis t<iuld alfcci it, tor that would 
be to make a fubfequent eftaie to affev^t and iiin over a precedent 3. Ati- 416. 
one. *K that be fo, it is the fame thing when done by way of 3 T<'‘* t f 
power ; for as the fan here had a power to make a jointure to '^ 5 "* 
take cftcdl immediately on his death, and has executed it, it is jufl 
, Ahe fame as if it iiaJ been done by the will, f -r it lias relation to 
that, and fo is predeJent to the trullecs eliate fur one liundred 
years. 

The next q«ic{li®n is, Whether rhefc portions arc raifable out 
of this rtveifionarv term ? or, Whether they lhall wait till tli.it 
comes into j^olltliuni ? And 1 AM of opinion, that they arc 


{ 1 ') Tills cife wis t.!kt.r. from tin nunuftript 
to Mk. PuB^.s*. Mob. 
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JJai. 1 raifablc, and ought to be raifed, out of this reverfionary term j for 
Ca« if!» phiMly dill.iiguilhahle from thofe where the Court has 

FLfufed to rnifo po'-nons out of revcrfionary terms {a). Here it is 
no more tliau this: Here is an eftate in jointure to the v.'idow, 
and a tei m of one hundn d years, which will take effeiEl in pofl'clljon 
when ihc dies, for the other contingencies have happened ; and it 
!*« to raife one hundred pounds a-piete to the d&ughiers at tl^hrern 
or marriage, and they have attained to cij^hteen, and arc iTrarricd. 
In the cafe of Cirlctt v. AltnUivcIKh)^ fmRD CowPER went upon 
tnc particular woidmg of the Icttlcment, that the daughlc s who 
were to receive portions wire to be unmarried or unprovided fo» 
at the f.itlici’s de.\th, and th?father w is then living ; fn myliORi) 
Cov. rtn’s ileiermin ition was iir-,ht, for all the contiiu’^entics h.’i 
:>ot ii ippencd In the cafe of v l>u' '^mhi (c) the triifl; w'as 

tAon i** i') i.iile iioiLioiiS .*Uerthf commenceinLiu of the term j and 
ih..n loll, niy LokijM.\Cci.i f r'u lij h JJ,they were m’l to heraifed 
in the life of the joint:, ('•>. 'I’he cafe pniicip.illv relied on is 
Tiron'e' 'V. luikUy {//\ vvhirc ih.ic wa* a power to raife portions 
ioi daughtei'i et tw\iiiy one or u..image, by and out of ifie rents 
•■nt' jni'i’f', as Hy nuiiig.'ge 01 file, as»he iiullees ftionlJ thiiik f|t j 
and inihemean tiir.i, o'd until the feiu portions lhall become pay- 
aH*., to i*ii(c one lui'idit.d pounds a-year for rnainienaiice i 
the poitioo' c.<'Id tilt be i.iifed in the life-time of tile jonitref*, 
bvi.uif I till li.-i il i.It the t.Uklec. could m-t ina''e life of their elec¬ 
tion 'll Vvh..t iii.uuK I to laife Itand the m 11 ntenance henig to 
}ii 1 Cl tie tlie p ■ynit-nt ol tliL poi tiotis, neithei wf them could beiaifed 
tiil the idali. 111 tin: tiuflLes took elfccf m pidlli'lii.ii j but 'ipply 
that to tfiii i.iu , i'i'u ti)' y aie not ..t all alike. Mrs. Btcrnc was 
juitciitilkd to have any n amienance till the tiuftces eftate came 
iiito p'Up ikon , ainl ki it t ould not oidy nof he laifcd, but could not 
incur till till eflatc It. ok il}t \4 in pol’t-fnon , but here it is diHcrcnc, 
foi in this cafe the tnainiinanct* is a char'ic upon the eflate. 
'I he trufliLS arc to rude the poitions of one bundled pound'", and 
iiiOicovti pay li\ pounds o-jiar fta mamten.iiue till the pt.ifidns 
be tome {..v.dile. So that tin . m..ii tenant c is due, and isimt to be 
J ('llpolled till tlie t«.iiii Lonies into poflelhoii, or till any paiiu uLr 
tune. 

* • 

I know no c..rL where it is <kteimined, that a term iither in 
pc.llcflioii or itveiii< 11 has been fold', but yit it will run on, and be 
a charge upon the eU.ite. So liiis cafe is oifrcrent from Btornf v. 
J'lrklryt Utf tht re no inain’t nance could incur ; here it does, aisd 
is pay jHe fill tb'* pojtioiis become payable. 1 htn tJicie is an 
objection ag.iiiiO lading thefe poitio* s by' fale or mortgage of the 
leveilionarv leim j foi it la faid, that it n uf* be fold to very gie..t 

('») Sec Stdnif - -r' Stinky, i -AtV. (-) i Lq Ai'i z Vv\^ 7C? 
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difadvantage, or if it be mortgaged that interefl will run on ; 
"but there is the fame inconvenience if it remains uiifolJ, or be not 
uiortgaged, for the maintenance or inteiclb of the poi lions will 
^ ilill be running on» 

An4)ther thing is faid, th it by thofe words out of the rents 
“ and profits^ or by niortgagCj” election is given to trurtees, and 
they may do it either way. 1 believe tnis aiguineni was relied on 
\i\Btoniev. Berkley ^hwt 'yl 'lid ii'it tinniinon that in the prelcnt caii.. 
X am not clear that the portions arc not lailable by Tale ; << reins 

and profits,” if it went no fuither, wciiild include, for adcvi/’c 
ot rents and profits is a dwViie ol the lands (a). But if they be 
raifable cithci by fide or mortgage, yeticis (ud thatiiitcrcft ought 
iik'i to be paid from the tune the portions became piyable. 'rii*; 
provifo is, that if the rcmainJer-ni.m or levei fioii-.i pay the poi’- 
lions, the term is to ccafej and !■ i. m thence it is infLired, th.it the 
verfioner, Eojicotirt Cari-'r^ ni.iy reJoiMi the clLitc, .and e.xone- 
1 itu by the payment ot the piincinal um only. But I am ol 
opinion he cannot without payftient ot both principal and intcrcR; 
far as it was the telfcatoi’s irtcntion that they fhouid have mainte¬ 
nance til! the portions bc' im'» p.iyiblc, lie alfomtcnded they ftiould 
h iv’e iiitctcft tor thcr pmtu’ns tr'.m the trii'' thev i'.-canie pay¬ 
able (i). In the c.ifo ''t L>.' I and Lady Lii/i'-'>>y, in J.,okij 
Harcpur r’s time (l }, uiiei'.Jl was .ill(»\vi.d toi pot turns, though 
not mentioned j ami in Evelynv. F.ctlyn (.;) .diis c.iic’was cited and * 
aliovi'cd. 


Hatt 
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THERFroltr I o: oimmon, that tuel.* fevera! fums muft 
be laifcd out of the eilat-, v'liii i.ru'i'i. irom tn-.* it.nc they 
became pay■'blc. Anil a.^Lnrvnn';ly i:'- osi-Kiij o'.h'*.n^uicen.iin e 
’’of the daughters .\t lix poumi-. a-yv.>r ci-piete tiU t'igbt"‘.n or 
niaruag'*, to be piud to ih'j mothi.i. who h.ul niaiuto led iiii n ; 
and that the maintenance and tne poiliou, Witli iiiter. ■>, iii.m ti e 
daughtets tiges of eighteen oi inaui.ige, be i.i.ud b,- .'no.'t'< tge t r 
file of tlic one hunJicil years tfim, .i'* ih ill 1 moll !.»’ t'l' beiv *'.t 
o( the eftate, and be fund to them u tpCk.’l.vf Iv, oi t‘;_i: h ''bands oi 
repref iitaiives ; and the trullecs li. vc c ills oat .»t tile < If.it', 
and aii the reft no coft.s, except the UiS'.qUwtit cult^ oi ra'l’.ng chtlt 
liins, and thofe to be tailed out of the elta.'e. 


(fl)-Si’C OUcndenn. OkciM’en,I. At(C. (i' i i.!< s''' 

(<0 ' • js-i 

(^) See I. Atk. 54%. 


The Charitable Corporation a^cdnPi Sir Robert 5 a«on Cue jj6. 
*aiid about Fifty Ocliers. 

Lincoln*IT^th A'.xg'..Jl 17 + 2 . 

H ARDWICKE, Lord Chancellery aftci having taken a ?rc.'itdeal ^ 

of time toconfidcr thr rale,delivered the following rciolution: ar.unft com- 
This was a bill brought by the Cluni.ible Corporation ng.’.nil the ni.ttee-men ut 
.^ d^ferj^dants, being ht:y in jinbcr j fo:xu* of tnem aj thev were corr* ot uuii, 
*’* ;iiiitcc-nien S c 3 Atk. 
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mittce-men and a/fiftants or direftors of the Corporation, and oth«P8 
Charitable jj,thgjr^,g3ceisandfervants,andothers;isthereprcfer.tativcsofthem,* 
ftandinj; in their capacities j and it i.s to be relieved, and to have a 
SibRobirt fatisfaiSlion in refpetEl of divers frauds, mifmanagements, and 
SuTTOK anu breaches of triiff, charged on the def..ndants, by means whereof 
ABOUT Fifty jjjg Corporation has fuftained many and gieat lo/Tes. As the 
Others. ti-a„f^£llons in which thefe frauds and mifmanagements arc alledgcd 
to have arifcn take their foundation under a charter originally 
granted bv the crown, it will be proper to fake notice, that by a 
charter of the tweniy-fecond of DcLtUibef 1707, this fociety was 
incorporated by the title of “ The Chaiitablc Corpoiation for 
“ Relief of Iiiduflrious Poor, by aflifling them with fnjall Sums 
“ upon F’kdgcs at legal Intereft.” 'I'he intent of fuch their 
corporation is propcily exprefled by their i.t’e ; and as in all 
corporate bodies It IS of nccertity that the executive povvcis Oiould 
he lodged in a Icled pait at them, a committee was by the chartci 
appointed, conf.Uing of feveii pcrlons, who weie to be invefted 
with the niiinagciiient of their affairs, butfubjedl to fuchreftridtions 
as in the cliarter are mentioned, of which committee it is, 
or of the affc'i blv fiiblUtutcd in its Ac.id, called comrnittec-mcn 
and alnftaiu-',by virtue of the b^-hiv/s of the Corporation, which 
by the charter they were cnabkdto irakc, that the defendants, or at 
leafl ma'iv of them, .irc niL.jihc; 1. flv tiK oriaiii.il CoriAilutioii 
ir IS prcv1d1.1l, that the C"'poi.-iio.] Anil be (ii.ibled to laifca 
c.'pital not Ids th.ni t'.t^nt', '.hiinl .1 o p.••oiJ'-, aiul not more than 
rhiity ilioiifiii.l po.JiiJ , I'oi 0 ii\:r.g c>.: t.'ie purpofci, of thtir 
ii.coipoiatioo, vihu'h wasielnvug i'k p.ioi by aUilliiig them with 
fi.iall lum.!. upon Wi.'; pi^A. 1 rdvivtd to i ni, crown to 

eiilaigc then lU’.J' ' ' .iiul hy the .k.in.i fcveral officers 

are apin iiit-ft.- the 1 .u. ut thv'C* :j'< .a... tnong others ■ 

.1 v.^i !u'uie-kiw p I , j..d t;i.- t.\’ip«'auii i* KliK.iiud from 
banhiii', ni givij;^ o .t la.ri.', < "Ci pt u.i phi'gti, „nd even on 
thoij within t!u hounds of tin.!' t..pit'l. Aft< 1 il is i.harrci, by 
Mrtuc of the po'.^i rcfe''<.i}, it i e. i\ed teveial fublequfnt 
tnL"'McmeMts of the crp1i.1l b\ ‘ m.n f.om the ciown : 

aj in i’'2i It W...S enl.ugcd to ojn. I'uii.liLil liiouland pounds ; m 
17T8 to three liuiidrtd ilu.ul.'iui pi.unds , '.ll in 1750 it vs.as 
enlarged to fix h nu!.' d thuul urd [louiids ; " inch ».id.iig' ru i.ts of 
the capital, a- '’i wcit a dep.'! nne fix m ihet iignui n.ii'irit f iho 
charter, to they were one* pro.v ifvi h'ndle to the abufes which 
b ive fi ice happ lied. On th r'.iit ol-i. .luun ilu clu.it'i, it lav h r 
lorretiiiij iinexct nt^d , Icjt afterward'- !».. ni; le'onioor, in J/W/iA 
1718 iiiitJ uclion, VI CIO fetth'd for r'r-; |.n’<*r.,i ofbetis, and bv-laws 
t.’Lii m.ide i a id .ii’ioo'. orliei thn gs it was oidoiKd, that there 
fhoiild be ihror IwC.Vs iip'in the pledges, the key of one of them to 
be depol'ted Witii tliv. warchoufe-ketpei, another with the cafhicr, 
and i.he thiid v'i.h tl'e hook-l'ceper , aou ..u pledges wtic to be 
d»,pofit:d 01 taken out but by ufing thcle threv ke\s. A furveyoi 
WfaS alto appointed, who \va% to attend at the warehoufo every 
evening, and lu IA'."riijc the pledge^, a»rd fla*” m his b 'ok the 
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Atuation thereof, v/z. as to fucli pledges as were dearly fufficient, 
he was to keep one column marked (S), and as to fuch as were 
'dubious a column marked (Q:,). He was likewife to llate the 
quantum of the loans on the pledges, and to fign hiS repot t, and 
..leave it every evening with the fecretary, in order to be laid befoie 
the committee; and that this officer, as well as the three locks, 
were Intended to be a permanent and continuing check, appears 
not only from the nature of his office, but from liic inihiidhons of 
the warchoulc-keeper, who was directed to pcimit the iiirveyor 
from time to time to make thefc infpeiiions, .i:id if any deficiency 
appeared in the pledges,the warehoui'a-kccficr was lo make it gof>il: 
fo this (hews he was a material officer, feat a*; it has been men¬ 
tioned, that the nature of the committee was adtered to a committee 
and affiftants ; fo m procefs of tune thefe rules and orders wcie 
taken away, anti the calliier was directed to deliver over his key of 
the warehoufc to the accountant. In the latter end of 1725, or 
beginning of 1726, Thomfjon was appointed 'warehoufe- 

Jieeper j and on the thirteenth of May 1726, the .nccoyntant was 
ordered to deliver over his key »i t!ic warehoufc to one Lovell^ an 
under fervant. Whether it was ever fo dthvcied over does not 
appear. On the twenty-feventh of ScpteniLer I72^>> the office of 
furveyor of the warehoufc was .ibohfhed, by whicli means all the 
checks were uken off the w.iiehoufc-kccper. On the eighteenth 
of November IVoolln U'atrcn v/erc appointed riffiflants 

to the vfrarehoule-keepcr ^ho^ipjon : and it wus infiltcd on at the 
hearing of the c.mfe, on tlie p.irt of the defendants, that thefe 
peifons were mote effeftiially a check on the pledges than the 
oTfficers who were uifplaccd ; from whence it was argued, that 
no evil was to be imputed from the removal of the furveyor or 
refuming the ksysof the pledges. But 1 think it uo..s nnt .ippcar 

• the affiftants v crc any check at all upon tnc w.iuhoule-kcepcr, 
but lo be coididcred rather as his lervants, for they gave ihur 
fccurity to him, and fo were dependant upon hin:. h lom thi« time 
jfis plain, tl* foie power overthe pledges was vefted iii Thvnpj’sn^ 
IP'oolhyy and iP^arren , and tluM rlu gie.it frnc of .'ii4mt/began, 
and the frauds that followed I'l tin. Oempanv 's aff.ius. Tnc nature 

of thufe frauds as charged by the bill is .is (oilovvs ; 

■ 

The renewing of piedges ; that is, lending new I.)ans 
on the fame pledges, without repaying on tiic flu met k-.m, or any 
examination whether the pledges weie to the v.iliicof tiie l^vui or 

• riot, by which means there were new notes ccincJ fiu tu Ji lurthrt 

loan. * 

Secondly, The infamous cheat of Icndim:, and pcrmitn.Tg 
money to be lent on fiifilious pledges, without any ccrt:fi(.atc of a 
pledge brought in ; and thofe renewed over and over .again. 

THiRDLy,The ifluing notes to 77>emp/a/r, fometimes on pledges 
of the value whereof it w<is hisoffice to judge, and lo lie \v.is in fa^t 
botli borrower and lender, and fometimcs on fiitiiious pledges. 

P'OURI HLY, 
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I^ouRTHLY, The iflTuing notes of the Corporatioh without 
purfuing the neceflary llcps, or having the dire<£tion of the com- 
mittee.' 

And all this arofe from Woolley and TVarren^ the aflifta|it^« 
being permitted to aft as brokers for the borrowers^ by which 
means three parts in four of the loans came to be in theiroames* 
On the twentieth of A^ay ij26, the court of committee took notice 
of this as an abufc) and that Waelley and Warren advertifed that 
borrowers might apply to them for loans ; whereupon the com¬ 
mittee cenfured them,and took their words nottopublilhany more 
advertifements, and ordered, that all perfons might negotiate for 
themfclves, or by fuch brokers as they ihould think fit; ,yct on the 
eighteenth of November 1726, they order, that thofe very perfons^ 
Woolley and Warren^ ftiali be afliftants to the 'varehouic-keeper. 
And it IS infilled by the plaintiff, that if the committee had not 
grofsly negle£led their trull, they mull, on the Ihortell infpedlion 
of the books, have feen, that the praflice they had jull cenfure/i 
was, notwithHanding, kept on /oot, the names of Woolley and 
Warren ftill running through their traiifaJlions for the grcatclb 
part of the loans. The account of the Corporation at the time 
of their failure Hands thus : 


Money lent out on pledges, 
Value of the pledges, 


Corporation debt. 
So tint the lofs is, 


/• 

385,00® 

35,000 


t. 

o 

o 


d. 

o 

o 


D7fit.!cncy, 350,000 o o 

192,000 o o 

< — - -- - 


542,000 O o 


Under thefe ciicumflanrcs, the cnriliderattons material for this 
Court will be, the caufe fioni wliencc this delicicncy IviS arifen, the 
feveral a* 5 ls of ihc defendants, the)i omilHons and negle£ls, and how 
far they may have tended to v'-icatc this Ids; and whether the defen¬ 
dants, and any or which of; hem, and how far, are liable in equity to 
make goo>i tl.i^ ildicicney. There arc feveral perfons liable to make 
good the loiies or loans upon hilittous pledges, who are certainly 
liable, in cafe the evidotice ss fuiiicicnt to charge thefb; and that is a 
confpiracy called “ 'i'he Partnerlhip of Five, Four, and T hree,” 
As to this ^Jhompfon has b^en examined by tj^e plaintiffs ; and htr" 
fays, that in 1720 an agreement was entered into \>y Sir Archibald 
Qrant, Squire^ Robinfon (all then committee¬ 

men), and liimfelf, that they fliould borrow ^onfiderable fums of 
the Company on fidlitious pledges, and difpofe of them in the 
purchafe of roi poralion-fliares, which they were to fell out again 
at an advanced price for their mutual benefit; Sir Richard Grant 
at the lame iimc reprefenting, that he was interefted in feme lead- 
mines, which would enable them to turn the money to good 
account, and to reimburfe the Corporation. 'I'his affociation or 
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partrierfhip, he fays, w.is at fir ft compofed of thofe perfons named T»t 
before, but feme of then dying or declining, it was afterwards ^ 

reduced to four, and then to three ; and he believes, that none of 
the connnittcc knew of this oartneilliip, except the five, four, and sir i<.obert 
--• hTee mentioned. T his e\ uience of 'Thom^fon lias been read Sutton and 
againft the plaintifts, ar-d certainly mi-ihc be lo. Jjut 'tis objected 
on the part of the <itf> nd nts, that he being a p.nt) io the fraud, 
and liaf ing abfcoinlt d. I»y .m ..it of parlirtTcnf of the 6. Glo. i. 
c. 2. f. 6. a rew.ii 1 i, gr. •;ii to hini cf one fifth fliare ot Inch 
effc^fs as he fhould d. v;t and reftora to tin C«-i poiation, and 
therefore he is not a con petci.. witnels. 1 h.c is i-lain?/ a legal 
obiCLliop, amlfcas lurh v.a B itth/"iJii it is a legal 

ohjcelion'againft thcie five la rtons y<*t he i-, a ood witnefs m 
reg ird to the pKiintift" 'u. 1 tli< 11 . d iCud.ints who have thonght fit 
to read them. How-cver, this i:ia^ be a nntlcr proper for eiitiiiiiry. 


The plamtdFs infill, th.u hej ks f nc partn* rs, all I'liofe vs no 
si'cie coniniittec-mcn or alb lan dnnng tins ti ne arc liabie to 
make g>iod the lolies occ.oioneJ t^y ti.ele tiauds and iji’iliiianagf.- 
mciits ; and their giouiids .aa tl’.fi- : 


' First, That they h.ive 
tuft and duty, by means ol 


been pfinlrv of inan.'fLft breachwS 
^ ' - 

v.'Iiir:: inc": lodes ho'. InpoeiieJ. 


of 


Srco'.JDLV, That ir th' y arc I’ot giiili / of ;i.y v/iltul brcichcs 
of truft^, vet they h'lve bcL-n uu’i"!} a and t!) it negli¬ 

gence in io II ■niv' mil iMCcb IS taiiiaiiiouiii to a oicacn of truft, uiid 


lufhcient to cn ige fv 


'rhcfetiucftinns will Jthnit ofvanoU) d ft 
proper to coididei, vj-nat a'-u proper to 
breached. Tin-y ai -, 

m * 


n.ilions; and it wift be 
LH* oharg'.d u'o awtu.d 


First, T'hc pTfing and figr.ing notes without puifuing tlio 
reopniitcs in tic cnarier and by li.v'. 

’ S’-CONDLY, raffing notes on pledges. calL J renewing o'pledges, 
knowing the lonncr notes W(“n not ^ .ae od. 


'fiiiROLY, Ihiifiiig notes lor loans to 2 il-c warelioulc- 

keeper^ 

Fourthly, Ucpcaling feveral by-laws of the Corpontion, 
and theiebv taking oiF the cheexs upon the w.irLhoule It. -'.per, ai.a 
njputtmg the whole inanagcmeiit into hiS powei. 

FiftiILY, JMakino fcvcral oidc:«, piitli'; • ib^ ir afu- is in the 
management of T^hompfon^ JFoolli\^ and and ih^r^y 

giving them fieq.;*:titopportuniiKs ot coiiitiiitting frauds. 

There were tlirec other things luiifted nn at the heariiijr which 
I did not take notice ot before, bccaufe they arc matters of m^re 
doubt. 


First, Thecoining and iliuiiignntts in general. 
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Secondly, The coining and liTuing bonds. 

Thirdi y, The contraiSl with Roblufan to become their banket 
and circuLitc their notes. 

• 

Now, as to the coining notes in general, power is given . 

it by the ch.irter, and it is only the quantum and ill .ipnhcation of 
them that creates the niilehuf. So as to the bonds : Indeci' there 
IS no cxpu’ls power given by the t harr-.i, Liit a Corpcintion may 
g:\" bonds ; and it is tlie fr^tjucni v 'd tiiem that cieatis the evil. 
e\nd in like iiMniiLf of the cont'a-1 with li'j'>ni'jn The mifchicf 
fioni thence aides lioi” laiiety o. e•iciiniilance'>, theconfideration 
"f winch it w’lll be propi i for me (.oicieivc nil the enquiiy 
v.'i'iiLh 1 fh.ill at pieleiiL direct. 

As to the firft tiirce tli'n^s, I .am of oim: 'on that they arc 
''leai breacliL') of liuii. 

First, 'Flie j;aliing notes witlnat pinfmng the rcqiidites in the 
charter .and b\-laws, by w'hich the\ aic to be fubtcribed by one ol' 
the conimittee-iren, \\ Inch was ii'tcji'kij a*: a chacb on the calliiei ; 

It cIk)' are mol lo fublciibed, iS a bleach of trii(l. 

SJ'Condi.y, A^ lo prfling lets fir renev'ng of plv.dges ; if 
'lie Value 1 1 the i ’edge v.a. not Cts tilled, it i-' ..i cxpreis bicaeh of 
iiuft, for i: \\.is L'luiiiig i/nihle,'r.ble, or foui times the luni, ou 
t! - fame pledge, and c,ereding Lije vmIuc ot it. 

^rHiRiJT.Y, ^1 lie palling note-; to wrs a mod cxira- 

f<: Jin.ar) pu' e ot fraud oi giols nevIr'.cjice, tor it W'as giving hi-n 
i.’iepowci ol' ali'ing his o’.\ii pledges, and making him both bor 
.MWer .it.'l lender, a'ul where that happens, thofe who fuil'ci ii 
ought to he aniwirable for 't. 

’[ f!K FoiiR 1 U and j •'[ are'of a more do'ibtful nature. 

* eitam tiiey liave tended greatly to the injury of the C’orpoi".tion, 
but it 1-1 tt) be contidci>,d whethei they aie aetually breaches ( f 
tiiid. 'J hey will piincipally thofe only who were preili.t 

and loncurted in luth me-lit.e? ; but how tar oiheis have made 
theirj|eht.s lubk by .icbng under thofe oideis, is a coidideiaiion 
under the he.iJ of neglect only ; and certainly it was a giofs negleck 

'I'he paitscidar ehaigcs under the head of neglect are: 

Fir.st, Non alien lance on their cniployir.euts. 

«>■« 

S r.coN DL V, Not obi’erv rng the ordcis for balancing the cafii. 

'FiiiRnLY, Not obferving rn order of the twentieth of 'Junr 
1776 tof laying accounts ct forfeited pledges bt-f-'c thecouit of 

co'r.miitL 

I' onRTiiLV, Xr.t o.icc infpcfting tlic warchoufe. 

rii'T.i:.Y, Sudiinig the* kvv,i..I bad orders for taking off the 
chicks to luM.lt and pciniitnng i/ ciihy, /cn, 

to acl under tludc' older'.. 
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Fiom hence an accumulated clurgc is Pumed againfl all the 
defendants who were committee m»‘n ot aflitlnnts, by which it is 
faid, they arc liable o make good the wiiolc lofs fuflainedby means 
pledget. 

It will be proper here to confulcr the employment of a director 
or committee-man. It i'* a mixed ollice, partly in the nature of a 
• public tfflice, and partly as a ptivate oificc in tt uff for other p..opJe. 
It IS public, as it libs under a charter, and as tha abufe of it tends 
to affect public credit. But as it does not concern public govern¬ 
ment, but the negotiation of private pi op rty, it is therefore a 
private office, like thcdircdtoisof the Sontlj-Sra, and other 

trading Companies, where they arc not obliged to qualify by taking 
■ the facrament and oaths as for a public ollicc, but arc only 
bitiudcd with the property of the aggreg.ite body : fo this is in t e 
nature of a private irufl for other perlons ; and in this view the 
commitlcc men arc rcfponlible to the Corporation for breaches of 
trod, cither by commiflion? or omilfions, for aefs of malefv^afanee or 
nonfeafance ; and at the heaiing. Do'/uit («) was cited to (hew 
they are refponfible for breaches of private trud. Theie is no 
doubt but the three bill niciitioned breaches are fuch for which 
they aie rerponfiblc ; but whether the others, of repealing the by¬ 
laws, and m.-kmg new oiders, and how far they fh.ill be called 
brcachisof trud, dcicrves conlidcration. 'I'lie events do often¬ 
times dn!\v,‘that the proceedings or oinilfions of pcifoni a.'hng in 
this capacity are of evil tendenry; yet it w'oiild by no means be 
jud in a judge to diicrminiiiiom events that have h.ipptiicl that 
they might be forefeen, becaufe if fo, nobo«ly would accept the 
dircdlion of coipoiate alfaiis. But when there is a fiiics oi ne-'- 
Icdls, and bioaclics of tuid are occafioncd by then at>fv.n»e, then 
“'the) .ire anfvverablc for the inaLfear.iiiCe of t'tiicrs'. How f,n iho 
paiticular citcumdanccs of the fevcial defenJanis ni..y bring them 
within tliefc rcafons, X dull nut at prelent cxamnie, ti:e caiife not 
yef being npt? lor that purpole. 


T'o the relief prayed by the pi.’in tiffs two obj' I'lioi.-, h. .c been 
made by ail the defeiidaiits, ihecunuiiittcc-iiicn aiu aii.liant >. 


I’lRs-j, That they had no falary for the cxci uti jii of ih .1 c.<Rce*, 
and fo ought not to be bound to drii I rules of' 'Jg.-i. ir,. hccv'. • a 
ordinary paitics in quedions of piopLir,. its to tin , t!i 'j is cci- 
tanilyno weight in it> for if one vuluntarilvacct i *^10'', nc inuil. 
execute it witli lidcWly, integrity, and diligciue, cnvl win re no 
allowance is annexed to the trud when tic.ucii, I.'c'iii will nor 
make any. 'I’o this effeiil is ibci. fe of .. /}/>>. in/ (/*J^ 

whcie One undeitooi: to lemove an in)'*lli; ad of hi.in.ly out .if oiij 
cellar and lay it in aiiothei, and l>\ Ins nc gli ',..i....’ .t was d.’v.’d , 
though he had no rcwAiJ, yet Iltii 1, Ci-i.J held him li.i 
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blc (a); and ni cafe of public directions, even where falariesarc 
annexed to them, it is perhap*; pietty generally undtrflood, that 
perfons who accept thefo office? are not incited to it horn the lalary, 
which for the inoft part is liiiall, but have other advanta2SSi.'n 
trading Companies. 

'J'he shCoND objection wac, that the n.’tdicof this cafe is fucH 
as It IS impoffible for the Court to diciee hir the plaintiffs bn this 
general point of bieachcs of truff .uul grofs negkeis of the fevcral 
^directors, for that (omc a<^ts are ir)mt, otheis lep irate, and each is 
anfwciable only for his own pai ii* ular acts and neglecls; and from 
thence there is a general infeiencc, that thi% cafe is lo complicated, 
.md of filch a nature, as is out (d the jur’fdiclion i f any court of 
equity. If thu be fo, it is hijmg the .i\e to the loot of the tree, and 
1 have been Itating all thi'. to no purjrofe. liut ii is not ib ; for 
where thcic arc many truffees, and fomc are gmh'y ot one breach 
and fomt. of others, or where there is a giols negligence, and the 
iofs is fo complicated as it caniiut be <rppoi iinned, I tliinlc they 
aie all jointly luiblc. And 1 wilUfiCVcr i ilabliih thi?, th.it bleaches 
of truff, or any mattcis of frau.d, are above tlie reach or out of the 
jurifdiction of this coiiit. 'I'lic king’s courts are to retire's every 
wrong .and proteCt every iniiocciit peifoii; .md if the laws do not 
extend to do tins, new and 11.01 e ample ones v/.li be provided, for 
two mifchiefs ..re to be .ivoided : hilt, not to make it unf.if., or loo 
perilous for honeft men to accept offices of truff-, by m.iking them 
li.ible to Ioffes m the execution of tiicm ; aiid fccondlv, to pievent 
the frauds of iliffionelt men in tucii employments. 'I herLfore at 
prefent,asfaras I can becert.un,I will determine, that the ci nlpiiacy 
called “ The Partnerffiip of J'hvc-, Four, and 'I'lirei*,*’ .a- e anlvverablc 
in the fivff degree; but a-, to the orlieri, I (hall n.it now dete'minc 
bow Li tl'cy areanfv\eiabl;,bui ..t it will bt onlv in the fetond 
•iegree . and rh.s method 1 took m .1 li.nd.n c.i'e tl.jt w.'i biforu 
r-iie the twcnty-eiphrh (f i'-Iuy \}yh ^ , c'. II, 

I’ltn trt...fuier. '1 Iseii bill v. . is i a ial.-M' u-n *11: uipeCt of 
fi. udscomiiiitttd by ih ‘I, , ii'i eo: •-ivi.d ..t, 01 'hented ti>, or .iCted 
under by the diitcl'Ts , ."id 1 .held IL H to be Ir n )' ible, and if he 
pioVi-d .'leiu 1 i.t, ill ii I'le ilniflia'-. S.i liere 1 .1 .vi tii- oriNioN, 
CMt il It :ipn....is .sny othi IS ol the diri^ffois, i. 0:111.iiltecjineii', or 
rilhff.iiits, aie h.'ble, Il will be c:.ly in the Lceiid Jegiee, and upon 
the deiicuney of the pa. L.ierffiip. 


l’. .t ag.iliiff yUo./t Sci\‘[lnff' and y.iWrf 
me i.i’i *feiitai.’e of .SVr I'jKi Tt.'.c./’, the bill 
having b.,Ln a decree in .im>tlr_r fuit ut thrf.i'iie 


'I heicfore I ur. 

:i!S wii'^ , as Ihe I 3 
l.c dil'nilLd, t!.-re 

(r) iJjt 4 * r tht i. ift if b'-wWi •:» 

i^iKU .E lA d< [iniui c(i> tli.it 
jj -Y .1 r;j ri.li.Pl, I'julert'rxe 

> , II .I .v I’lcnji: Kw ml, to tnfti 

^ pa.t 1 ^,1 wf j Kr tu^.clici a 

j'.'i .I'M 11 SI ‘\n f t ihc Ui lit It I", lit I lie 
t jMu.u-!uii f,, Lii cv pi .1 r .'‘ff'p, 1 

Li'u.1 j '.!trg ti'Ciii^.iUsiauor, 

\ 


w},(i !>y Lo.liipiu X !v> a.j ft 7 'tl y 
I ' c n I'lt iiiu< t.i'c* c* iJ) 

Li IJ. .Jf t 1 'a uViT, ^^yZ i r.t A 

iriy tLS\ iT>l, u.d iioL lit lilt; of ipinfijjt ,i 
cid’iin' / •'«ni \\ 1'Ilr .1^.1 1,1 
T-ill in vvl..t unii’cT i ii (11, rut 

Il ti'lt 11: n.imn (til tji' ]•> s L.ki.Ltn,.d 
c) -V, X 11, IM i* w*' j 





In tlitfConrt of Chancery. 

matteis; and as jlynfioorth and fcvcral others it be dif- The 

iiX'ired with colls i and as between the plaintiHs and other defend- ^nAnn-ABU 
ants, declare, that the principal qnellion is, WJjethcr the defend- 
an&. w ho are romniittee-men and and their reprefenta- Sir*u!!i»e«t 

or any and which of them, are liable on the head ol bre.ach Si- tton am» 
of truft or negligence tu make good the lt*'jes fnltained by the Cor- -‘bow r Fo i v 
^poration,? And It being fwvnn by 'fhomli/oK^ that tiiore was fuch 
partnerlhip as before ilateJ, m fraud of the Corporation, I dcclaie 
my opinion) that in cale tnat ra-.t be true, the parties thereto are 
originally, and in the firll place, anfvvcrable; and if 1 Ihould 
dsteimine that any other of the di.K-ndants are refponfible, it will 
be only in tjie fecund device, ni d>^r.uilt of the others. Therefore 1 
refer to the mas ter L) e-iamine into and Hate the nature of the 
fail paitiieiihip, witJi tl’ • time when, aiul for how long, they were 
lubillling, and ail material Lire mu'lances i dative thereto. 

J DEC! A RE,that fuch of th'CommiitLe-mcnandartiflantsasfigned 

no*es to 7 l-inijij'jn are refp iiillM m-l the lofs is to be in idc;good by 

them: tint fuch alfoas li^md iuiRik without pui filing Hie lules and 

diicdums of the ch.irtei and by-liws are rLfponfllile, .uid the lofs 

IS to be niidv good by them. let a hl m asti r enquiic into 

and certify thcle mailer'-, and alio w'li<) did iign the faid not..s , and 

take an account of i)ie lolles kiiiaiii!.d thereby, an-I alfo of loilcs 

ariling fiom leiievving jdeJge, or luiuiou^ pledges: and by whom 

the notes for thole were hgned ; aiid vvheinei tins appeared or was 

kno.vn lo the committe*., or vvliie.i vd tnem : and let him enquire 

into and c^itify the value mf thw p!i.J.',eS, and what d.iinagc the 

CorpoiatiOii have (ullaineJ: and let ilie eo.,imitt>.e-nieii anilailill- 

ants,and .il! nerellary p.qties.be uriined upon both, and produce 

^books and papeis .is tlie MalKr ni.dl diiect : and let^rpioper 

r.prdcntative o( It'iilioni JijLnic^ late a comuittce-maii, be 

bi<»ught before Ui'' Com t and .’S to all partic-', c vcejit as to thole 

ai'.anll \)huiii ine bill is dilmnlcd; let cqlis be itleived, 

o. • ■■ 



Vliclps, a Lunatic ('i7^. Cafe 127. 

l,incoln' ir Inn-Hall y SeuU ajitt Tiinlty Tam, 15. fs* 16. Geo. 2» 

1742. 


^ HE lunatic’s FATriER deviled to him an cflatc in fee- 

fimple, and a leafehold ell.it'*, and appointed a truilcc for the a lunLc^rtntw 

care of the lunatic, vflio renewod the leafe tor the benefit ofhimfclf, a icafe for ht» 

and not of the lunatic , and he was .liter wards appointed committee hem fit, it 

of his cllatc bv the Couit. *’ '■•’^"achui die 

• tiuft. 


Hariiwicki:, LottlChiuicelijr^ declared, that if thefe faiSls were 
fo, which he referred to Tiie mas 1 er to enqune, this was fuch a 
breach of Hull, though beture he was appointed committee, that 
' he ought to be dilcharged, and another appointed. 


(tf) TliuCafc fiom Mr, Purcas^ 

A a 3 


Stanhope 



In the Court of Ghahccry. 



Cafe 128. Stanhope Cope and Others, Executors of 

Spinks (//). 

Lmcchi*s~lnn~Mall^ December 14, I742> ****' *■ 


In what cjfti a 
com I of cqu tv 
wiH dccf t ti'ic 
redempt on of 
un aniiu’iy 

S C 2 Atk 

23 T. 


CiR WILLIAM STANHOPE, a young gentleman df a very 
^ great edate for life, having run conhderably in debt by gaming 
and other extravagance, in 'Jimc 1727 borrowed of one Sptnks 
eight hundred pounds, and granted him for this money an annuity 
of one hundred pounds a-ycar for the life of Sir JVtUtam ; in 
which grant there was a provifo, that Sir lyUllaWs at any time 
within tiuec years, might redeem this annuity, on the payment of 
the r.rr'.MKi that (hould be due, and fifty pound*, more, and giving 
him h.ilf-.i-year’s notice ; and there was alfo a covenant, that Sir 
William fliould fell SpivLi two annuities moie of the fame foit on 
the lame contlitions, one on tiie thnteenth of Sipiemler ^ and 
another on the thirteenth of December following, (hi the twelfth 
•)f he gianted ,i joint annuity of three huiidrca 

p<'.iinds, on the cancelling and (^elivt iiug up the former covenant 
and t-ovsir, ai:J on paying Sir Ir ilham one tlioufand pounds more ; 
and on the uii 't'vnth of Dc > >'^-brr 1777, tins was cl',angcJ into an 
aniiui'y for the life 01 iS,; I ' 'iiam on the pavn;ent of four hundred 
•J’ul tiltv poiiml.s moir, To that th" whole fum borrowed was tvvq 
tfioufuid t\v i» 1'JMiIr.'d .' 311 '! fifi" pouiidj ; and in theJad grant there 
was a that S ,. might redeem this annuity within 

three yv-*.n ’1 fn the p. yment ol tlie pinieipal, and the ai rtais of the 
anniiit. .n .1 one hinidrul and I'.hy pounds nioie. The plaintiff 
paid tin* aiinuity till I7')() with. uicom;il.unt j and then he offered 
to rt !• It, v.'iich Sfiiiks rclufcd , but e was no legal tender 
4. me n.o;:' v ; and Sir Wtlham b'oe Jit tins bill againff Splvki 
to be i< litvcd, vv'h’.ch was continuw.1 .md Loniiitended againll the 
d.fei.ilint-, nil ex'ceutors. 


5 Co 6", 7c. 
Cio J't. j07 


And on the pa't of the plaintifl it v'as nrgc.l, that if this was not 
wnl'iin, It wus .it Icail an cvalioii, of ihe Itamte of Ufury, which 
the l..\v or equity never allowid of. It wa.s alfo compaicd tq 
ojipieillve and /raudulejit bargams . ladc with young heirs, .'.hich, 
tliougn LoitiJ North feemul tn be .it fiilt of another ^opinion, 
are now .'Kvavs lelicvcd .igairdi .md the c.ile of A'j/r v. Ihll 
Beake v. if// ,’//'«/? («.), Tivijlcton 'j. (tr/l/tilj (il), and the Earl of 
V. 'jh’.fhanp {ej^ w’cre citeil {f) \ and a Lying 
Lorjj Lai Bor’s, in the c..fe of B'JanquA v. Dalhwood \g)y 
“ lhar though there is not fuch fraud as is properly called cheatwgy 
•'' vet if an/ corruption appea:, .;nd tac b.irgaiii is oppre/five, he 
“woLild rcijcve.’* " 


(cl 1 In'. c.irc W.1S ta{:cn from th; 

p: I V \\ i ^iR CiCiRE. 

(/1 1 Vtrn 167 2 Vtrii. 27. 

(c> z Vein izi. 

(rf 1 I’tsr V/iMo 3x0. 

(<3 I. V\rn. 137. 


( / J See plfoCjilc 1'. Gibbons, 3 Peer, 
2ys.\ ClitfttrftcJcl V. Jiiniin, 
1. /\‘r 342. BarnPidifUii v. LingoqH; 
2 At.. 133 CwMxne -r/. 
i. I It wn s Ch Rtp 1 

(j) Caleb Ttmp. '1 allot, jS. 
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^TR. M'iirray, for the phuntiffy faid, he would not now argue ST.ANKaj** 
whether the phuntiff might redeem or not, for it feemeil to him a 
clear point; and what he fliould offer on the other point would Other*, 
tjjljgclijdc // to that ; hut the doubt was, whether Sir IVtl- £xrcvTv«iar 

liankSta»hope was not entitled to redeem on the payment of prin- iriN**. 
iipal 5nd intcrcll only, and the defcndaMi to account for what he ^ 
had received ; th it he wouM lay it down a^ a rule, that no fecurity i;q, Air j. 
(boiild (land for mt re than the principal and inteiell, if the peifon pi »4- 
giving that (eciiiify was infucli cjrcumllaiiccs as would compel him 
to enter into any (i curity, however unrcafonabla, and if thofe cii- 
rurnllances weic fo (•ciieial as to make ita public inconvenience, 
rhat It ,was nurcly for that rcafori that mairiage brokage bonds Hill v. Tin, 
were v(>id, thou,'»h the parties married were of equal quality an.i i>iiowci’a Pari 
fortune. So v lv re voumi j;entleni(n who have effates in expeef- 
aiicy c<ane into ieciirities (his I. re, let the contingency be what it j,oidMop 
will, till', Court lelievLS ugamfl it ; as in the cafe of Kerwin v. imn, i Petr. 
^Milf'er (n deteinimc.d by Loro Kin'C, viz. Mr.Kerxvtny a Wm» iiS. 
ve:y fickly y-.unggentlemoi, and going abioad in the army, being 
entitled to a good loitune, both*on tiie death of his wife’s father 
and ins envn, one of wlu»in was eighty and the other fifty-nine, 
hoiiowcd five hundred pounds of Ahlucr, and gave a bond of 
one (lioiifiiui pounds on th . death of eitlu'r of the old gentlemen ; 
and iliuiigh the moiuy was paid on the bond, yet Lord Kivo 
rel'cved ajjainlt it, vsithoiit (/billing Kerivin to pay cofts. 

J'hat this bond was fet alideon the general rule, for was of 

fall age, and (hli> ited the birjam lun.fclf ; and that .ill thefe cafes 
hi.ve gone on rules of pnhlTs policy, that men may not fpend their 
rffutes btfoic they have tlieni ; and it is tlic fame thing whether 
they COMIC to then- by w.iy ot tcnuiiiuler ordefeent. So bonds given 
to lewd women are let aUde, bccaulc men in thofe circumllanccs 
jie Iikcl) to ct>me into bad icrins j and tins is, or may be, the cafe 
of many pt rfons. Lor this gener.il reafon, though there is no 
luixtuie of (failJ, bonds got byaltoinivs from their clients pending 
the fuit only itand as u iiciinty for the payment of piincipal aii^ 
intereft ; as in the c.afe of Pi oof v. HukIs (/^), where Proofs a 
very pot r man, and lu'ing for a confiderable elfate, gave liinth .ii\ 
ablulute bond of one Ihouf.ind pounds ; and on interrogato. les it 
appealing the confidci atioii of the bond was aflifling Pi oaf 

in the cairying on a law fuit. Lord '1'ai no i, and the Lords 
on appeal, were of opinion, the bondfhoiild only iLuid fecurity for 
Tihat Hinds ttally deferved, and his trouble w'as worth. So in 
the cafe of JPabnJtcy v. Booth (cj^ determined on the ftrength of 
the former : viz. 'faphet Cioke^ under a profecution for fbigcry 
Mid pe.'-ju'y, nc't^being able to prevail on any one to be bjiilTTor 
him, Boothy a'l . Korney of the court, procured him bail, but 
obliged him firl't to n>ak'e his w'lll and leave him a legacy of one 
th?ufand pounds, and then to give a bo.id of the fame fum not to 
revoke it. Ctoke revoked the legacy, and Booth luing JPcdniJlcy 


(t) Cafes Temp,Ta’b, III. 


A a 


(t) 2. Aik 25 2. Kq Abr. 697. 

Bai. Chan. 47; 

^ his 



*3^0 In the Court of ChaiHicry^ 

Stanhop* his executor, on this bond, IVahnJley appiicd to chancery, and on 

conGdcratioii was relieved, and the bond decreed to 
A'’D Othehv only a-' a fjciiriiy f>»i what Booth really deferved. And on 

JixEcoTOBsoy this acciiunt (* ly, Lo to'J'ALBor relieved againft a bond ( a)hY 
bpiMts. whicJi the ohhpjr bound himfelf to pay the obligee part o^^ef 
pro^i s ot the oiHce for his iniereft in procuring him the- place, 
thoi* "j tiifT'* apjicar'd ii > frjiid, and the fiim to be paid was 
„ final! tliat tne (•L■^’'^or ^ladc an advantageous baigain. That the 
prLf-rc 'ift* was pl.nnly within ihof leneral rule', for almoll in 
.•11 man •age-!.t--Icmcnts the .u'liaiul is tenant for life j and he 
bcli'veJ tneeftates of ino!t of ihc great families were now mouN 
dermg .i\. / undtr thefe .t.iniiities. Tliat on the part of the 
pluniifF, tin* mone,' 'as borrowed to feed < pnfent extravagance, 
>vhich perhaps i.e would have cuied Iiimfclf td li.. 1 he not got the 
iiionev, and ii id ti:ii** to rccollc«ll j and he told the Hoiy of a noble 
f'’ciietiaH, who cured hi« A.»n of extravagaiirc by o*ily putting him 
to ne trOiible of coiinting the money which he gave Ivm, Hut 
that this cafe did not iianJ in the p'l-ncr.d rule alone, hut was 
infc£t'-'d with ci.cunirtances of* impol'inon ; for Sir lyillifun 
Stnnhope^ when he came to his eftatc, which w.is fevrn thoufand 
pounds a-year, was but nineteen, and before ho was t-vcniy-five 
liad reduced himlelf to fuch circumllanccs as to be obliged to 
borrow on tlK.fc u:iieji\>n.ible conditions , and it appeared he 
entirely ti lifted to and a is iii toe hands of one Rc>rcrsy Jllr. Spinli* 
agent, '['hat t!:r concbt.on of the grant fnewed impoiiiion, for 
there is a co’tmnt to grant two othei (uch annuitie" , and that 
though tills c')Vfi.<nt \\.in only in the fiift deed, yet it lun thiough 
and vitiattd tiicin all. 'I'hat the ciicumftancc of redeeming was 
a corrobo’.iiion of this remark, f-r why lliQuld the plaintiff have it 
inferted ii he did not .*[iprehe.K! he had a hard bargain ? and why 
fhouM the d,.;i iidaiit’s t'jfi.iii.r require a picnnum for doing it 
imkfs he v/as ci‘r; m he maile .i good one ? I'hac it appeared tq 
be .liV. Sj ,'iis' b'.ilincia to de.d in .uid ruin young gintlemci) by 
thefe arimiitK ■ ; for that J\ 'ysrs, one of his .igents, dealt tor him 
jn no Icfs .1 iuiTi ti.c.n two thoufand pounds a-year. That if if 
be objected, that the money is rd' paid on llie annuities, the true 
antwer is, tii-it where the money is received in cunfequcpce of an 
ufuMousor opprtfiive .igreeiiient, the Couit cannot give complete 
reliet withuL,l oidciing an .icccunt, and that in the cafe of JCerwirf 
V. Miln<.r tiie money vviiii all paid. 

ISIit. A r 1 on kev-CjI'NCRAL on the other Jide. 'I'liere wer^* 
tout points tile pl.uijtiii’s Coumel nififted on iii Older to their 
fcluf, 

' 1 

i* iRST, Th.it this grant was obtained by impofition. 

Secon-dlv, That it was in the nature of a mortgai'c. 

o o 

(j) Law V. Law, Cifes Ttinp. Talb. 140. 3. Peer, Wins. 391. ^ Eq. Abr. 

T«iriji,v 
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Thirdly, That it was ufurious; and Stakhwe 

■ Fourthly, That the plaintIfF was at lead entitled to redeem Cof* 

on payment of principal and intcreft. ano OrnMt, 

* ^ £xJ[CVTOKS»r' 

'’*^TQiat as to the fit ft head, there was no evidence read of any SriMjcs. 


impdlkion, or even of 5 /V Wilham Sta ii’)of>e being in diftrcfs, and 
that his acquiefccncc fo lon^ was a ftrong picfumption to the 
contrary i that though it might be ti uc he employed no other 
pcrfoii but Rogers to tranf.ict this matter, yet it was proved he 
applied to Rogers Hi ft ; and that it would be very hard to overturn 
a purchafe becaufe a perfon did not uke proper advice about 
fi-lhiig his eftate. 

I'hat it WAS faid there was oppreflion on the face of the deed, 
bccaufe the covenants on the firit deed were not mutual; for Sir 
lydluim was obhgt-d to fell, though Sj;>ink\ was not to buy; 
but the whole deed mull: be taken together, and every part of it as 
% confideration foi the othei part; and tliat the eight hundred 
pounds was the reafon here wljy the defendant had his'option of 
pin chafing more annuities ; as in a leale it is common to give the 
kircea liberty of renewing, without the Icflei’s referving a power 
to oblige him to renew : but that this deed, being cancelled, was 
now out of the cafe. 

That this was not at all like the cafe of contiacfs made with, or , 
bonds obtained from, young heirs : that the tiue rcafon why fuch 
contrails were not binding were, fiift, becaufe the party who 
made them had only a revCrfionary intereft, and becaufe he was at 
that *nic p.obabiy in diftrcfs ; but fecoudly, and chiefly, to 
piefei vethe obedient c be owed his fathci by keeping him dependent 
on him ; which reafon, as well as the former faded here. Sir 
Jl'tlliam Stanhope having no father, having a prefent eftate, and 
it is not proved he was in diftrcfs. 

' Nor doc»this bear any fimihtude to marriage brokage bonds ; 
for the true rcafon of laying them afidc is, becaufe the confideration 
is a malum in as bonds given to lewd women aic void from the 
turpis caufa which is the confideration of them, 

I’hJt the arguments drawn from public convenience could be 
of no avail here, becaufe they laid down no certain rule where 
thefe purchafes arc binding, and where not; that it would be very 
■bard to decree, tlvat a tenant foi life fhould not fell all or any part 
of his eftate on any^:)ccafion vvhatfoever ; and that though probably 
he was in difticfs when he made this grant, which waj a fale pro 
tantoj yet it was moie rcafonable he fhould do fo than to be fciifto 
gaol j that thefe* annuities being ufual and common was the 
llrongcft argument .igaiiift the plaintiff, bccaufe a decree for him 
would unhinge and dnlurb the propcitics of n^ny perfons whofe 
only fupport *1110(1* annuities were, and who might have purchafed 
fhem fairly'j and for valuable coiUideratioiu 

That 
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X ^ 

>j|6» 

Stamkr^b That if it was a mifehief) it fhould be remedied by a<9: of parlia- 
aputift ment, which could only affcdl future grants, and not by a decree, 

amp^Othfrs which would be a precedent to overturn and influence f^rm^r 

JBxecbtor* or OUSS. 

• ” *"* That though the rule laid down about moitgages, that^hnee a 
mortgage always a mortgage, was a very tiue one, yet it had no 
• relation to the prefent cafc, which was a purchafe ; for though the 

word “ redeem” was pioperly ufed in mortgages, yet it w’ould not 
conflitute one contrary to the intention of thepai ties and the plain 
meaning of the contract taken all together. 


fro Jjc 253 . 
Koy, ifi 
2 Liv. 7 , S 
Cio. Jac 2 cS. 

*. Vtrn 84. 

£q Abi 3 i 3 > 
pi. 15 . a Piiong 
Cdfe tint thirc 
Siou d be a rc- 
dtinptio.i , and 
upon payineiu 
of principal and 
inteicit only , 
and to acxiiuiit 
(or the annuity. 


That this could not be ufury, becaufe the lender run a confidera^ 
blc rifque} and by the cafes in the margin, the purchafiiig aa 
annuity at an under value is not ufury. 

That though the gentlemen infilled Sir T^illtam might redeem 
on the payment of principal and interc'fl, yet they h.id ufed tib 
argument, nor cited any cafe, toipiove he might redeem at ail ; 
that this being a purchafe, the plaintiff had no i ight to rc-purchafe 
but by the cuntradl; and that the time in which he w.is to do it 
was very material} and then this Court would never relieve if the 
time was lapfcd. 

As in the cafe of Wheeler v. Lord Foley^ determmed by 
J ORD Hardwick E, viz. Lord Foley made a Icafcfor three lives, 
in which there was a claufc, that if ai|.y of the L\yl;;y quezies died 
within a year, he would renew on tlie payment of one bundled 
pounds. '1 wo of the e^luy que vies died within the year, and after 
both the|,r deaths the tenant icqucfled Lorli Foley to renew, which 
|ie refufedtodo, becaufe the requefl was not made before the death 
of the fecond, who died within a month of the fiifl; but on 
application to chancery he was compelled to renew ; though Lord 
Hardv/icke declared, had the time been lapfcd hef*would have 
decreed ethetwife. As in the cafe of y^lleti z/. H(irdi/o»iileQrce<\ 
alfoby Lord H.xrdwicku, which was m a covenant ni a leafe of 
coal mine'*, that the Icllor would grant thcleflcca new Icafe on his 
requeft within .1 certain time ; the time lapfed, and wUhin' a 
month after the expiration of the term the Icilee applied for a new 
Icafe, which the leflor refufed to grant him ; and the Court would 
not relieve him, becaufe the time was pafled, though the leflty 
permitted the lellec to continue his poflcflioiv after the leafe vva$ 
expired. 

He alfo faid, that the plaintifPsacquiefcence jvas a confirmation 
of It } as in the cafe of Standard v Aletcalfcy where Metcalfe^ 
being guardian to a young lady who had a good ital eflate, 
perluaded her, as fooii as ever fhe came of age, to fettle her eftate, 
and put liim m lemaindcr. She then made her will, by which fhe 
confirmed this fettlemcnt, and alterward Iwcame a lunatic ; and on 

a bill 
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9 bill brought by her committee, the Court rcfufed to relieve) bc- 

• caufe the fettlcmcnt was confirmed by the will. 

• Hard wicKE, Lord Chancellor^ faid, he had a great averllon to 
^uteiitraifls of this kind, and would always relieve againfl; them 

wSbn it was in his power ; that in the prefent cafe, on all he had 
yet l^ard (for the Couiifel had not all fiiiiiii'cd), the only doubt with 
him wgs, what relict the plaintilF Ihould ha\ e, whcthei lie ihould 
be allowed to redeem on payment of principal and intcieftfrom the 
time of the loan, and an account decreed, or to allow the payment 
pf the annuity till 1736, when Spinks rcfufed to reconvey, and 
jnterefi fioin that time, which he feemed mod inclined to do; but 
that this being the firft cafe of this nature, and a very doubtful one, 
he recommended it to the parties to agree, which they did, viz, 
to pay the principal money advanced, and the an ears of the annuity 
to liLdjummer 1736, and interell from that time to the decree of 
redemption («)• 

• Note, The Lord Chancellor faid, that the plaintiff's evidence 
was very difficult, as not proving that he was in djllrefs when the 
bargain was made j which had he dune, jt would have altered hig 
way of tlijnking about the matter. 
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^ (7) The compromift was on the foI- tfh.ill want of clearing the whole principal 

lovvjii^ terms :—Tlicinuney already paid advanced to be (nidin two moiithb, but 

zntocuiAt 10 be nppiud, in the firilplace, no intcrcA from 173S to the picftnt time. • 
to clear the arrcais of tlic annuity to Reg Lib, X741. S. C. z. Atk. 

Mdjutiwa 1738 and the fui plus towai d^ 23 5. 

,:he payment oi the 2250I. 3 anc^what it 


Stringer avatnji New. * Cafe 129b 

In Chancery^ Michaelmas Term, 15. Geo. 2 . 1741. 

H ARDWICKK, Lord Chancellor, delivered the following Defccnt. 

opinion. '1 'his case comes before me by way of exception 
taken to the defendant’s pica. I was of opinion laff night, that the 
plea fhould be allow'’cd, and 1 have fince looked into fomc cafes 
syhich have confirmed me in that opinion; and they afford ftronger 
rcafoiis why this plea ffiould be allowed than I Lift thought of ; for I 
bad then fome doubt With niyfclf as to the operation of the fine. 


The CASE is thus: 

A. being tenant for life, with remainder to truftecs to prefervr, 
&c. remainder to his firft and other Tons in tail, remainder to the 
heirs of his own body, remainder to tne light heirs of his father 
the devifor,^ad a fifter of the half-blood, who was a daughter of 
his fathom by a former vfntcr ; and he had alfo a fifter of the whole 
blood. 

The question is, Whether A. had made any alteration as to 
the defeent of the rcverfionin fee ? If lie had not, it w'ould defeend 
jo the fiftei of the half-blood, who v/as the elder daughter, and 
' equally 
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Strinoss equally heir to the father with the other daughter. But if he had 
altered it and given it to himfelf, it would defeend to the filler of. 
the whole blood, who claims as heir to her biother, who was laft 
actually feifed ; and therefore Ihe is entitled under that known rule 
of law, that pojpjjta fiUttis }ic feodo fimplici facit fororem^ je 
« hteredem.^* ' 

But then it is certain, that mufl be an aflual poiTcflion ; fo that 
it is argued in this cafe, that this being an ellate for life in y/. 
with a remainder in tail and a rever/ion in fee cxpedhuit, this is 
not fpeh a pnfleflion as will intillc the yopnger daughter to take 
under a pojftjjio fratris. 

What was infilled upon op the other hand in order to have 
altered the courfe of defeent, and given it to the heir-.of inllead 
pf the heirs of the father, i<', that y/. had made a Icafe and rcleafe, 
and thereby conveyed the ellate to /i on truft for th<‘ payment of 
debts, &c. and levied a fine thei eof, but had not I'uffercd a rcco> 
vcjy. 

And the queflion is. Whether this fine has changed thereverfion 
in fee, and thcreb) altertd the defe'cnt ? 

And I AM OF cpivioN, thaiitdid alter the rcvcrficn, and that 
therefore the eftate will go to the right he*irs of A.: and 1 found m v 
opinion on two cafes in Co. Lit. j the firll of \4h'.c]i is 15. a. where 
he fays, “ If a man has ifluea fonand daughter by one vtntt’r, and 
a fon by another, and die, and the eldeft fon enters and dies 
wuhoiiL iliuc, the daughter fhall have the land by n po^j/io 
fratrts, and not the younger Ion ; but if the elder brother alter 
“ his entry endows tho wife of his father of a third part, and dies 
“ without ilfuc, the younger biother fhall have the reverfion of the 
“ third pait, bccaule the aflual feifin which the elder got by his 
“ entry is defeated by the endowment. But if the elder had made 
a lealc tor life, and died, and kflee had endowed th^^^ wife*, and 
“ tenant in dower had died during the life of the lelfee tor life, 
“ the filler, as heir to the eldei biothei,{houUl have had the whole, 
“ becaufe by the Icafe for life he had altcied’thc rcvcrllon : tor in 
“ the hrll cafe, the ftifiii being deteated as to a thud pait by the 
“ endowment, the reverfion thereof depended on the eflateVhich 
“ the wife was in from the hufband ; fo that in judgment of law a 
icviriion only defeended : but in the other cafe, thereverfion 
** was changed and altered by the leafe for lilc, and is therefore ex** 
“ peilant 011.1 new cllatc for life.” 

The other c.afe is Co. Lit. igi. wdierc it is faid, “ That ra.iny 
“ times the change of tlie freehold makes an alteration and change ■ 
•• of the revcrlion ; as if tenant in tail or hufband in right of 
“ his Wife*, or tenant for life, make a leafc for the lilc of the 
** leflec, in ail ihcfi, cafes the Lllor dots gain a new reverfion by 
“ wrong.” “ And if the eldei brother grant arcvertion expeftanf 
“> cn 2 treehold tor life, it lhall caufe a pojpjjioJtt'itiis.** Kroin 

all 
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all which cafes it appears, that from any fuch change in the rever- 
■iion it (hall dofcend to the heir of the Ion, and therefore entitle the 
younger (Ifler of the whole blood to claim as heir to him by a 
fratris, 

prefent cafe, the conveyance ir by leafe and relcafe to B. 
to pay debts, &c. : and furely this is a great alteration, for this 
amounts to a grant of his cllatefor life; and it likewife palTes the 
reverfion in fee ; for as he was right heir of his father, he bakl a 
reverfion to grant, though it would defcend to the right heirs of 
the father without fuch an alteration ; auJ though the clfate was 
fubjeil to redemption on payment of the debts, &c yet it would 
follow the heirs of the Ton, bccaiife the fon had changed it, and 
made it his own by a plain alteration. 



NaW* 


Now 1 (hall confider what would be the effeci*of this fine, fup- 
pofing the luale and releafc out ot the cafe; and that fine would 
jcertaiiily have barred the remainder in tail in himfelf, for he was 
feifed for life, with rcniak.idcr to the heirs of his own body ; fo 
that the fine barred the efiate, and would have amounted to a grant 
of the reverfion in fee, if to a Iti anger. Now this reverfion in fee, 
inftead of being expectant ou tliL'cftatc-tail, as by the dcvife it 
was, dues now depend on an citato on contingency. 

Therefore on this cafe, whether the reverfion being thus 
changed fiiall alter the defeent of it, fo as to go to the heirs of the * 
ion, I am clearly of opinion, tliat it is literally within what 
,was laid down in Co. Lit. *91. that if the elder brother change the 
freehold, it iliall altei the reverfion likewifc, and (hall caiife a 
pojfcjfio fratrii. In the prefent cafe, I think, that both the con¬ 
veyances have changed the reverfion, and therefore the*cftate will 
defcend to the defendant as hoir ot the w'hole blood to the brother, 
and am therefore well fatisfied in allow’iiig this plea. 


' Mofttgomeric ngin/ijl The Attorney-General. Cafe 130. 

In Chtincery^ AlichatJmas 7 <v/«, 15, Geo. 2. I74f» • 

H ARDWICICE, Lotd Chancellor^ delivered the following cafot 

^pinion. 'I'liF question is, Whethci fame letters ihall be if,e touit of 
allowed to be read ? And the cafe by which the quefiion is cli^ncery will 
introduced is this ; The pluint.ifF is heir at law of the teftator j 
and the quclfioii arifes upon the fanity or infainty ot the tefiator 
“At the time of piaking his will, 011 which the validity of ic 
depends. 


It feems, after the dcith of the teftator a bill was brought in the 
name of X^e *attornev-genf.rai., at the relation of the 
devifecwtnoidcr to cfiablifh the will and to have the irufts 
execute, in which the heir at law was made defendant. And 
this Court direited an ifl'ue at law to be tried of dtvifuvtt vel non^ 
which depended on the v.ilidity of the will i and a verdift wa^ 
thereupon given in favour of the will. Wheieupon applij^tipn 

iras 
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was made for a new trial \ but \Villes> Chief yujiice of the 
Common ]Meas> certified, that he was fatisHed with the verdi£t, . 
fo that the new trial was refufed ; and then this iilue being tried, H' 
decree was made on the equity referved, * 

The trial of this ifllie Was in Trinity Term 1738, and the de<.ee 
made in Michaelmas Term following. Afte^ win'ch} in' the'fame 
Term, the now plaintiff brought an ejciStment in order to recover 
the premifes j but on this a new information was brought by 
THE ATTORNEV-of.NERAL, ill thc nature of a fuppfemetitalbill, 
/or a perpetual injundlion tolLiy piocecdings at law. This came 
to be heard in 1740, and a decree for a pi’rpetual injundlmn was 
accordingly made. Since that, thc plaintifl boiught a new. bill, in 
the natuic of a bill of rcvinv, and applied to thc ^-ourt to have 
the original caiifejieaid,aiid the decree for the perpetual injunation 
reverfed; and the rcafon he founds this application on is, bccaufc 
Jince the tiial and decree he has difcoveud new evidence to fhew 


the infanity of thc tcflator, which was not in his power to have • 
(Produced befotc, and fuchas hethinjes would have induced the jury 
to have found a different vcrdiil; and therefore nc p"ays that a 
decree for a peipctual injunction may be reverfed, fo that then he 
may have a new tiiaJ. This evidence, it feems, confifted in 
letters which were in the cullody ol the defendants. So that the 
queflion now is, W'hcthtr tiici'e letters fhould he admitted to bif 
•read anew proof in this bill in the naluic of a bill of review? 
To the admiffion of them fevcial obje^biions have been nude: 
J'jRsT, I'hat it IS not fhewn that thcy^wcic fii(l difcovercd and 
came to his knowledge after thC firll: decree in Aluhaelmai Tarn 

t 738 . Secondly, Suppofing they did lincc the firft decree, yet 

it IS plain,It was before the decree for a perpetual injunction; 
which is fiillicient to induce the Court not to admit the reading of 
them now, bccaufc they might have made ufe of them in order to 
have pievcnted that dv,crce being made. Now though this bill is 
called a bill of review, yet it is only in thc natuie of a bill of 
review, and not finally one, necauio the decree is not cm oiled ; 
yet I mud conlidei it as if it was ually one, and therefore mult 
referve thc lame rules as arc laid down concerning bills of review; 
The original rule that is laid down by LordBacon (^a) is^ thaft 
no decree ihall be reverfed, altered, or explained, being once under 
iriiE GREAT SEAijbut Upon bill of leview j and no bill of review 


ihall be admitted, except it coi tain cither error in law appearing in 
thc body of thc decree without further examination into matters or 
fadt, or fonie new matter which hath rifen in time after the decree; 
and pot any new proof which might have been ufifd when the 
decree was made. Neverthclef«, upon new pregf that is come to 
light after the decree nude, and could not poffibly hV^ been ufed 
at thc time when thc decree palled, a bill of revrew^iay be 
grounded by the fpecial licence of the Court, and not otherwife. 
bo that on this rule three thing" arc lo b’e confulered : First, 


Bacon's OrdiSiance, in Clanctiy, pilntcd In Ills Law TiaQo, p.igc 279 . 

' • Any 
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Any error in law appearing in the body of the decree. Sec6ndlY) 

Some new matter which has rifen in time after the decree ; fo that **•' 


the fecond does not take in this cafe as being new matter, &c. } 

and To is the cafe of iVhoreboodv. Whorfhood [a)^ where the ATToawtY 

y/ifebfought her bill for alimony upon her hulband’s having left CcNiaAt, 

her^ii^d there was a decree, that the hiifband fhould pay her fo 

much a quarter. Afterwards the hufband brought a bill to flop 

the allowance, upon a fuggeftion, that he had offered to take her 

home to him, and flie had refufed to come; whereupon the 

alimony was ftopped. But this was not properly a bill of levicw 

according to the deferiptions in thofc rules, but rather in the nature 

of an original bill. So that in the prefeiit cafe this is not properly 

new matter, but it is iievir proof of that matter which was before 

allcdged, viz. of the infanity of the teftator, which was originally 

the defence, and therefore is new proof of that matter, and whicli 

could not pollibly have been ufed at the time of the deci oe. And I 

have fecii a nianufcript of Lord Not tingii am’s, with his own 

notes on Bacon’s Kules^ where he adds of his own, that this new 

matter muft be fuch of which the party could not have advantage 

at the time of the decree. And agreeable to this rule is i. Chan, 

Rep. 43. where, after laying down a rule, that nothing is a ground 
for a new tri il after judgment that is not a ground for a bill of 
leview, it is faid, “ nor is the want of evidence of matters which 
“^inT^t have been ufed in the fiift caulc, and of which the 
“ party had then knowledge, any ground for a bill of review.** * 

Thefe therefore being the rules to be obferved in bills of review, 
it is necefl'ary now to confickr how far the prtfent cafe correfponds 
with tliem. 


The first OBjECTiioN as to allowing this evidence is, that the 
plaintiff had not (hewn that thefe letteis came to his knowledge 
fince the firft decree. It is admitted by the anfwcr of the defendants, 
that it was after the trial at law j and the plaintiff has (worn by 
affidavits, thgt in February 1728 his wife intimated to him, that 
there were fome letters wrote by Chrijlcphcr Ploy^ a perfon fent for 
as an evidence at the trial, to hei father before the trial, which (he 
thouMit might be of fervice to him. But then this was in Fihruarj 
173^» which was both after the tiialand decree. But it is objected 
on the defendant's fide, that this is no proof, bccaufe this affidavit 
is made by the plaintiff; and ftriiaiy fpeaking it is not: yet not- 
withftanding this, it has always been confidered as fatisfadtory, as 
f&ras it concerns the plaintiffs own knowledge ; and it is impof- 
‘iible for a man to give moie certain evidence when a thing came to 
his knowledge: and to fliew that it is fufficient, an affidavit of tjje 
Arne nature was, allowed in Hannehra v. Jackfon^ where, 
TOough Lor^^arcourt difmiffed the bill on this exception, 
yet the H^ 0 Kof Lords reverfed his decree, and held the evidence 
fufficient^cfidcs^ in the prefent cafe this affidavit of the plaintiffs 
is ftrengthened by the defendant's anfwcr; for th..'y do not iwcar. 


£q, Cafei Abr. 67. 
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nor indeed fay fo much as they believe,-that this came to tfie 
plaintifPs knowledge before. It is true, this is not an admiilion^ 
but it is n pafHng over what has be»i alledgcd ; and all they fay 
is, that thefe letters came lately to their knowledge. But them 
affidavits were then filed j and whenever a matter is pointed^4^Iil>H. 
on one fide, and not contr."di£tcd on the other, it corrot^orates 
what is fworn ; and it often happens on motions, that the faifts are 
imperfe^ly dated; but if the other fide have an opportunity fo clear 
them up, and do, it Ifrengthens what is fitorn. But fuppofe it. > 
can be taken in this cafe, that they came to the plaincfiPs know¬ 
ledge between the trial and decree, yet it was after publication 
palled ; and then the quellion is as to the true conilrudf ion of Lord 
Bacon*sRti/es • and though to befure this does not cxprclsly Come 
bnder his defcription as being new matter, yet it is i.pw proof of a 
matter which could lU't be made ufe of at the time of the decree, it 
being difeovered after publication ; and Lord Nottingham 
fays, that it mud be fuch as could not be taken advantage of at the 
time of the decree ; and fo is i. r/iftin Prec, Now if the prodf 
comes after publication, as the pKiiiitiIT is forced to proceed to a 
hearing, he cannot have any advantage of liis new proof at the time 
of the deciee. But it is farther objeCled, that though this was 
difeovered after the tri.d at law, yet it might have been made ufe 
of on the motion for a new trial. But that is not now to be coi^- 
dcred on a bill of review; ndiher is the Court or the rr^aintifF 
bound by that, hr new trials are entirely difcrctionary in the 
Court. 


The next objection is, that luppofing it does fiifficiently 
appear to have come to light lince the making the fird deciee, yet 
if It apjiears to have come to knowledge before the fupplcmencal 
bill, that IS enough to repel the readmg of thefe letters. But as 
to the fecond decree, that was merely confequential while the firft 
ftood in force, for the fird bill w'as brought making the heir at law 
defendant; and the Court decreed a'performance of struds for the 
chanties mentioned in the «vill. 'I'hc heir at law afterwards- 
brought an eje^fment, but he was notadm,Uted to proceed, fur the 
fame reafon as U laid uown in k'ernon v. Aiherley (o), that ii man 
fliouldnot be fuiVored to oveituin a decree by a proceeding at law. 
'I’hciefore 1 lay, while the fird decree flood in force, the fecund 
decree mud be made ; and though the fecond decree tor a pcrpe« 
tual injundVion was made to ^iiidcr the plaintiff fipm proceeding 
at law, yet it doth noc bar him from proceeding in this cour.ty tidt 
can it be pleaded to a bill brought here : and indeed the reafon of' 
granting a perpetual injunction to day proceedings at law is in 
urder to coiihnc them to this court for reli^'f, afid therefore tMd 
bringing this bill is not inconfident with thatdeciV^ But fuppo* 
fing, for argument fake, that the decree for a perpetuilitipjundticn 
would have dood in his way had thefe letters come to his knowledge 
bcLrc that was obtained, yet as he has fworn that Ms wife, la . ' 


(0) 2. Bar. Chan. 212. 426. 
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tiiat tllfe tcJd him that (he reoi'. 
gili; W« art odw to confidcr, mrhether tiiafe letMiC 



indeed only intimatei^ 
fome letters whii^ 
Hhihr fworni that It was 



tlltt pbinsiflP's knowledge even after the (ecood 
fbr it Tklkoft'itf be Imagined that every bare hint of matte 
««iAhd)t ^ adverfe party is to be called coming tdir tnaii'i 
khoikteil^e. His wife only told him there were fonas lettan 
before the (ec6nd decree} but it was fworn that (he told hbll what 
die ;hlbdance of diem Was fiiice that fecond decreet Now this 
evidence muft be cpniklired fecundum fu^jeJUam materiam i and 
therefore it is natural to imagine, that the plaintiff might diink it 
dangerous to proceed on this fort of evidence until he was fure whaa 
sniMC be the effect of it i otherwife he mi^t po^bly oblige the 
defendant to produce evidence which might be againft him t 
aitd therefore as the words of the rule are^ ** that the evidence muft 
Hcome to ii^t or knowledge after the decree was made, in order to 
**liave advantage of it by reviewj^* I do not think it can be properly 
fiiid to have come to the plainti^s knowledge before. But etten it 
Has been alledged for the defendant, that this affidavit is foam what 
(u^oious, and that it night poflibly have come to hjs knowledge 
benore } and fo indeed ate all thofe cafes where a man fwears vi/lreii 

a came to his knowledge. So is the cafe of tiannekra o« Hannelm 
n, and indeed ftronger than the prefent; for there a bill was JweUiw. 
t on foundation of new evidence which was contained ill 
his owncuftody in a box in bis garret; and the plaintiff annexed 
dki affidavit, that the letters which the box contained were fent over 
atotbe death of the inteftate, and that they had lain in bis garret, 
and he had not read them before the former decree j and ^ok0 
Haucourt allowed a demurrer to this, and fo difmifled the bill} 
but THB House of Lords reverfed this decree, and ordered the 
Court to proceed on the bill of review s though to be fitre this 
Evidence wag liable to many fufpicions that it might have come to 
the party’s knowledge before. And that cafe is much more 
iafpicious than this; foe there the letters were in the plaintifTsown 
cuftody, but here they were in the cudody of the adverfe party. 

*AK<gTHER OBJECTION to the redding of thefe letters is, that it 
fends to the admiffion of examination of frefh matters after pulffn 
caftcyv which the Court ought to avoid. But here is the IgA 
' ‘^Ihelpi^tit cafe, becaufe it is in relation to letters in 

^dbftOdy^ and as this evidence is in writing/chefo ft 09 
Befldes,there 1 $ another very material CirCum* 
induce me to admit of this proof, which iS^ (bat 
finltidlWIft OVgktW s biH in the nature of a bill of review, I obferve, 
dBttth ffw liWnni bharged the defendants with fraud t and being 
Ib^'X^flpriflea ftrpng logtodientdn the ^refeOtcafe^ bccauie 
Aadd U a fuffigdant ^Modaiion tor a bill of reviaw •, and there are 
'Iweril* c^es to Biat puftfole, aS Rirbmgnd o. TVyAir; and ihiud 
wilt overturn a judgment at law as yvell as a decree in this court 1 
.Yoi. IX, B b |br 
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for if dn executor confefs a judixment, and plead it to an 
brougiit by a creditor, the plaintiff may reply per fraudem ef caviitan/l 
Whicn, iffotind, isfufficient to overturn the j[udgmeiu ; and'fbi 
would the decree here ; though 1 do not iliy that 1 prefutfit^ hn] 
fraud in the prefent cafe. 


Thefe are my reafons why I am of opinion, that the'letten 
ought to be admitted to be read ; thou:;]) 1 mufl’ fay, I had ft gnjai 
deal of balancing in my mind, bec.nife 1 would be very."taUCiqus 
how I extend thefe rulc'j:;s to admitting new evidence further than 
abfolutO'ncccffity requiies. Tins determination, however, cannot 
introduce any general rule as to thefe mi|^rs, becaufe it ontii'ely 
depends on its own particular circiimflanc?. I am THfg.£FORa 
OF OPINION, that thefe letters ought to be rilad. 


Cafei3i. Sergifon and Mary liis Wife againft Scaley and Others. 

Jn Chancery•i Mlchaebnas T'errn^ l6. Gee. 2. ‘ 

f" 

If a father,pre. V/TR* PIT!' btrng ail elderly gentleman, and feifed with a palfv, 
viou# to his be- was fo far affedied as to lofe the ule of his feet and limbs, aiid 

fpcccli ivas fo far injured that he w.is fcarce able to pronounce 
■’ pureLf^ o/ an ^iny*b”'g more than “ ay/* and “ no/* ?.nd at lalt his memory was fo 
•natc with the fn" impaired that he could only anfwer to very ftiort queftione^^ff 
wnfent and ap. if the propofitioti was of any length he could not retain it. His fon 
probation of his was entitled to both his real and pcrfoinil eftate \ and in 1724 a 
*urcli.‘»fc*'’ commodious purchafe offering, he made propofuls to his father to 
anrih^mMc/ buy it, who upon the defcription of it agreed to it, and rode out 
laid out tb(.rt,n along With his fon and fteward to view it. Upon which a oon- 
ihall not be con- veyancc ivade to the old gcntkman ; and, the purchale-money 
fideredas ptrfo- heinga thoufand pounds, he drew an c*idcr upon his banker for the 
nal taate. payment ot it. In 1726 a commiliion of lunacy iffued againft him, 

S C. 2, .^s!: ind the jurors by the inquiftticn'found, that old Mr. Pitt was a 
lunatic without lucid intervals at that time, and had.been fo for 
eight years before, which was fome years precedent to the purchafe, 

'J he-fon died in tl.c lite-iiiiic of jVIr. Pitthis father. ; 

And It iv»\v became a qiieftion betw’een Mr. Pit/s heir at law 
and his pe-fonil upief-iitatives, Whether this puichaf&iliould 
II jt be confiu;.rcd as peifooal eft.itc, it being n'lade by a luhaticf 

It was Alt.our d i-i favonr Oj'tl j pcrfonalrepr^entutivjtSy^Zt z^ 

lunatic not having •lilcreuon 'to,-manage his p''opertyy'ti^ QbSit 
will not fuffer hull to alter the natu'c of it, fo as.to gha nge real * 
into perfunai, 01 pcrfoiinl inio real eftatef*?^ ; an(|.though he be 
capable of a grant of ’aiuls to him by l.iw, yet th^ ^urt^ 

Handing, will conlid. r laqh-jjurcliafi as pcrfqjial'|^,^ce inJlidej- 
gence to hii> perfon,)! reprefuntaiivcs.' I'hatui i^f^t is*f nderVhe 

{a, Sfff I-udlow, 7, Atk, patte Bfomfieki, Br«wii. Ch. Ityp. 

4r7 JLx pti’U .rtimuida'e, An.b. 5 fe. " jio. ' ^ 

Vr fjm ‘Cnnitloarr Anih. "06. E<'' • • - . 
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incajracity ; liwr will^thls Court fuiFer the truftee of an in&it S»iii_ 

Co to altw the Courfs of fucceffipn or difeent, as to lay our 

n||oqi^y in land,’ not if the infant have ever fo much, or the purchafe ***^2|l ^ 

be|Wer lb comm^ious. Much more this Court will not fu^ the 

mwlbivof a Idinuticto'bc invellcd in land, to transfer the lUcoeffion aho Otudni, 

from tne executyr to the heir; for if the Coart were to permit this^ 

it,lirQiil|l put it in the power of truftees to difpofe of in^ints or 

lansttlcs eftates as they p'leafcd, as in relation to perfonal and real 

reprefentatives. 


Hardwicks, Lord ChaHcellor» The general queftion in this 
cafe is, Whether h^re are fufficient grounds in a court of equity 
to fee afldb a purchafe and confider land as perfonal eftate ? for 
taking M.r, Pitt to be a lunatic, or non compos mentis.^ which 
perhaps is a better term, for U'ant of will, he was capable of 
caking a grant of the ical eftate (a) which has defeended to ths 
plaintiff; and as it is vefted in' point of law as real eftate, the 
queftion is, Whether the purchafe may be fet alide in equity, fo as 
to be efteemed a peifonalty ? This arifes upon two points: The 
firft. Whether there is fulEcient evidence to induce the Court to 
believe, that at the tunc of making the purchafe this gentleman was 
a lunatic ? 'I'he I'ccond, Whether this Court is to conftder it as 
perfon al eftate if he is one ? 

In relation to the evidence of lunacy, I am of opiniok, that < 
there is not fufficient evidence that he was at that time abfoiutelya 
lunatic ; the only thing that has been read to it is the inquifltion 
which found him to be a lunatic without lucid intervals at the time 
of iffuing the c^mmiffiou in 1726, and for eight years before^ 
The jury have gone toe far in finding him a lunatic for^fo long 
back i they might perhaps with rcafoii have found him incapable 
of managing his affairs with that exaiStnci's as he ought, and he not 
a lunatic; which 1 believe to be the cafe ; for this arofe from an 
indifpofition by the palfy; and there have been often perfons ftruck 
with an apoplexy which has afterwards turned to a confirmed palfy. 

At firft It might but jufi affect the motion of his miifcles, as in this 
cafe it took away the ufu of his hands and foct, atifl left him very 
little power of his tongue i but in com I'e of time the patient, by the 
weight flhd advance oT his diftemper, may become qu.te non compos^ 
whid) 1 believe to be the cafe of Mr. Pitt j for it is poffible he 
mij^ be a lunatic at the time cf the inqmfitinn, and capable before. * 

V ovu-reach the time of the purchafe; but an inqui*' 

jCnjodufi ve evidence, for it may be denied and traverfod. 
Nay» It is not cooclufive to the point of time in which it is found, 
it to aaittrofpeA. Theie have been many inftancts 
^y^faarei^ |ag|^p(^V9 found a man a lunatic for many years before 
and notwithftanding that evidence has been given 
tp^ijiuiothei jury upon trials to controvert fuch former inquilition, 

. anil die jury have found him not to be- a lunatic. What confirms 


(a) Sec Co Lit. x b. Perhlas, f 51. 
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I SsacisoN me .that this rctrorpc£l of the liiquifitioia is falfc is, that in XJl^ 
^ was but two years before the ilfuing of the cominiffion, tlits 

emtieman lived at the head of his family, had the nunageiflent ctf' 
SvAtT his eftate in his own hands with the aiiiftance of his fim^.and 
«N» Otksks. his fteward to fee it, and drew an order upon his banker to pay t{ie 
purchafe-moncy; and it is not reafonablc to think, that th'^ fon, 
who is entitled both to his real and pcrlbnal eftate, would have 
made all this parade if his father had been a lunatic^ *As to 
JUr. Flit's being capable of anfwering “ Aye” and “ No,*’ 
there has been a cafe of vciy great confeqiicncc not long ago 
determined, that a man who could do fo might pafs his eftate by 
will. Therefore, as the evidence ftund.s, 1 think him capable of 
making fuch a purchafej and 1 II1.1II not fend it to a trial at 
law. 


But I do not rely folcly on the opinion that A^r. Pitt was not nvtt 
compos \ for fuppoling him to h.ave been non compos at the time, yet' 
there would not be fufficient ground to change this real eftate into 
perfbnal, becaufe there is great difference between this cafe at the 
time of the tranfatSlion and the caft* of a lunatic; for this gentleman 
lived at the head of his family with his fon to allift him, who was 
entitled to the poifeilions of his father both real and perfonal. 
The a£l itfelf is a very reafonablc one, and no objcdlion againft it 
by the perfons who claim to have it decreed as perfo2i.d eft'*'-?. 
He was a gentleman of a very large pcrfon.ilty, foi thejur; ‘found 
him to be worth thirty-feven tlioufand pounds. He had been a 
merchant in town, and aftciwaids letircd into Som erfet. 

Jhxre. 

The cafeofinfants is, as ha*- been argued, that their pcrfonul eftate 
fhall nqt be converted into real cliate by their guardians (n) \ 
nor wUl this Court fufter it if application be made to it fur that 
purpofe, unlefs with this rcfeivc, that it fhall be confidercd as 
perfonal eftate if he die before twenty-one. But that is different 
from the prefent ; ff>r in that the eftate left by the parent was 
never in the power or management ot the infant himfelf,or of the 
guardian, and therefore to be line neither, of them ought to tafee 
upon them luch change, but Iierc Ah . Pitt has ]i.id a power over 
the eftate f<»i many years; and tliough afterwards he becomes 
weak by a palfv, ^et the family contiiuies ftill to go on in the 
lame mannci', and the old gentleman aihfted in hisaftairsliy ids Ion 
«and ftcviard, and a reafonabit act is done; and if the Court 
was to overhaul thefe things •t*' to conftdb;r a real 
peifonal, it would be very mifchievous. Suppofe had ^ 

made leafcs for life, would the Court have fet them aftde, though 
jury afterwaidj thinks fit to find him a lunatic &>r m.any years back§ 
and that improperly roo ? Compare the prefent dhiirfjwith that of^ 
lunatics in the cat c of thi'> Court: there, wlicrefoevcr af^'ceount is 
t/) be taken of a lunatic's eftate, the order is, to have thoh; perftuis 

' («J SffTul'ii" '1 utItC,-Anib. J 70 . InWocd «, Twjnir, Amb. 417 . 
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(jb attend who that tunc entitled to his real or {jerfonal 
•If the account be taken, and the parties who were then entitled die, 

Jhe perfons who come next to be entitled, though they were not 
profcftt at the account, ihall he concluded by it* Nay, further, 
ir^a^^fonable purchafe ofiered itfr'If for a lunatic, and would ferve ‘akd OrMati* f 
to meliorate his fortune, if there has been no objedtionby theparties 
hut they have confciitcd to have the money invefted in land* 
tnis purthale will be good, and bind all futuic perfons who {hall be • 
intided to the pcrfontil edate of the lunatic, though they were not 
themfelves conleiuing toluch purchafe ; which is the prefent cafe; 
for the fon, who w'as then entitled both to realty and perfonalty, 
was aflcQting, and the prefent claimants of the perfonalare bound 
as much in this cafe us the former before moncioncd. '^I'hcrcfbre 
there is no ground to vaiy this purchafe. 


. Indbn a^alnft Moulllon, et cotstni ; 

j:)R, 

Jenny Vobe’s Cafe. 

Tu Chancery, Michaelmas Tcrm^ 16, Geo. X* 

TljR. BURR having, four children, by w'ill dcvifed all his real 
perfiuial tMlatc to trullees, and willed them to convert it 
into money, in tiud that it fhould be divided equally among his 
children, any of whom dving under twenty-one, fuch Ihare was to 
go to the lurvivors. yV/i I'oLe intermarried with the tedator*s 
daughter [feuny Burr, wh > was then an infant of about eighteen. 
'I'hc niairugc was without the confent of the trufbecs. ‘I'he 
triidces had invcdecl he* fortune in their own names in Bank and 
Si.ith Sea dock to the amount ot five hundred pounds. The trudees 
alio lent Mr. I'cbe (ixty pounds to pay off fome debt; Mr, yiaho^ 
tor fecurity, gave bond; and afterwards alligncd over to Mr, 
ail ^hc ftiarc of the fortune his wife was entitled to under 
the will of her father, and this while the wife* was dill an infant. 


Cafe 133U 


In what cafe, a 

coNit of equity 
oblige the 
aOignccs of a 
huilMndtomahe 
proviilon for his 
wjfr. 


a 

And to a demand of a creditor upon thefe docks, Mrt^ 
P^obe infids upon the equity of this Court to give her a provi* 
Con. • 


Ma. Chute, for Mr. Moulfton the creditor, argucA that this 
C| ^rt in general takes care of femes-eovetty but that fuch care is 
• oiu^*ttifcrctionary iiti the Coui t, and like a party coming here for 
t the fpccific performance ofarticles, which the Court, upon circum- 
ances, may either grant or refufc ; that it is not like the cafe 
a b^lt for re^mption \aithin lime, for that is neceflarily decreed, 
on that if the hufband came into this court 

himfclf ^ his wife’s fortune, the Court will not decree it him 
without a provifion for the wife out of it, or fome other fund of the 
husband’s \ but where a, faith is grounded upon a wife’s fortune, 
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andaperfon trufls the huHiiand upon the credit of it, it is otherwilK^ 
and fhe fliall not be entitled to a provifinn againft him. 

In tlie cafe for terms of yea*-«, the hu 1 (l‘and may by law dilpoft 
of them without the joining of the wife ; and this Court willn^jKr 
* interpofa to prevent the oj^erution or 1 iw, wliich in many ha^ 
llrippcd the wile t>r a prcpvillon. T'liis has even gone 

tjrthcr, and h.is nude the lihe diieilioii of a truft-term tplhefolo 
a id feparafe uf; of the wife [granted by a foimcr hufb^nd, which a 
Iccond huftund may difpofe of wuhout joining the truAees; 
as in the cafe of Sir Ed^uatd 'Turner (<?), in the Houfe of Peers. 
And thj fijil cafe to that purpole is Tudor v. Stnryne (b), where it 
is decreed, that the hufbaiiJ inignt fell fuch trult of a term ; and 
ihou.'h It was objected, that the hnlband in had made no 

proeifion or fcttlement for the vui».', and if he hinifelf was plaintiff 
llic Court would not detice the tr-iiiecs to nflign to him without 
making fome fcttlement on the wife, and the plaintuf, who is a 
puicliaior of the trull-term aiiddevifes under the huibaiul, ought t<;« 
be in iiol».ttcr a co:idition,/t’V«5«/»//<?(r?/«r,whichfeeinstopointout 
a ddtnvlion ai togiiiiig a provdioii to the wife as between thq 
hufbandaiiJ hei, and not wherctlK ie is a third perfon as a creditor 
or purclial'or ; that in the cafe the law operates with Mr, 

Maulftcii'y and though the vv.le has an equity to have a pro- 
viiion, yet Mr. Moiil/iou is a pecuniary cieditor, and 
equity t.j iiuvc liij debt paid, which ought to turn the balance, 
cfpeeiaily as he has the common law on his fide as well as equity^ 
'I'li'Jt as the luifband, by the very 'idl of marriage, becomes 
liable, m both Ins libcity and property, to the debts of his wifh, 
conti acted by her dnm foloj it would be exticmoly hard if hclliould 
n>.t hava tlie fame privilege of paying his oVn debts bv hi.r money; 
for the law nukes the humnnd an abl'olute pre(-.nt of all tlic wife’s 
perfiiiuiity, even of chofes in cdJion^ at leui't a right of recovery and 
nf tin'mng them iiuo poilLillon, whueby they become his own 
abfolutoly. A liiiroand has a right to affign over a mo^'tgage whiCli 
the wife ha-> in lee, and yet by law he cannot transfer the fee^ 
though he can in equity; this point your Lordfhip determined in the 
cale of Tiller 1:. /X.Wv, ib July 174 i, w'here the wife of Dandy^ 
in rr pi'ef.-ntation to her In other, w'as entitled to a moitg.ige,in fee j 
and the I.u''h?t!d by note acknowledging, that he had borrowed fo 
much ni(*ney('f the plaintifF,promired t.» transfer the mortgage: after 
that he did (o, and upon'A/h. Dandy's death, it became a qutsftioi^ 
betweMi the ajfignee and the svidow, Whether flic fhoid'd'‘be / 
entitl'*d agaiiift him ? He infilled, it wus quite unprovided for'j f 

yet ir was dcctced, that the hulband had pow'cr to transfer the;*' 
mortgage, though by law he could not the fee n and in this cafe iq 
v.as icinaikablc, that the mortgage was more thanlfl^nent to pay * 
the d.ht ; and though the wife had not relief for provifilj'n again^ 
the aiTigncc, yet Ihc had out of the furplus againll the reprefenta- 
ir.e. '['hz^x.Alr.JlIoul/Ion had lupplied Aif. vobe the hulband \v'ith ^ 

tj) I Vern 7. (ij s. Vein. 270. 

wines,. 
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ivfncS) by which he has maintained the whole family, yenny Voht 
the wife included ; and th:refo* c it would be unequitable that flie 
ihould have the whole fortune. 

JWEr. Attornev-Gfnfral to thr contrary. The queftion is, 
Wlfttljer or no the d..f.'nda.it Mouljhn ^ is a right to come into a 
court of equity to have Mire* hjiidrfd and lifLV pounds Bani ftock 
andonohundred pounds Sni'j Sfj iKiev which belonged tbyenny 
wift of Mr. I'obc ^ 'l'h<. r .i.-j tao things proper to be men¬ 
tioned as the giound upv>ii which \vc go. 



^ '; 

tt antr* \ 
oi, 

JfHNV 

Cass. 


First, 'The general rule of equity, that whcrcfljever the 
hufband comes into a coiirr or equiiy in o.dcr to have his wife’s 
fortune, IHie has made no pioviJion the Court will take ccrc that he 
fhall do it, either coll.Uerail\ or out of his wife’s eftate ; and it is 
the mod: common cal ', it there is fi'ch demand by the huiband, thar 
an enquiry is ord-.i-cd to lee what jiiowilion the hufbaiid has m.ide. 
There is a dillcracv.., i- has been faid, as to this Court decreeing a 
pT'ovifion for a w re, I'.twc’n full-money, where the hiilband or 
creditors cm only co-n.* mto ihisi'omt, and money in the hands of 
ail executor orrid<iii'iiiiiator v/hu’h be).mgs to the wife, where the 
hufband can c mie iii'o tii'* ipuiaial couil for it , that in this latter 
ca(e the (^vi*lit will a.i: niierm.ildle to enjom the fpiritual court. 
Iiu4,^h.it r. .1 m.ll.ikv ,.hn as thi" Court ha>i a joint jiirifduflion with 
that iC-f^o willi of n..ifiri.il eda.c, it wdl take up the claim of the 
wife, and will noth t tlic hulbic.d have a legacy there until there is 
a piovii'ioii mad' tor , a..; injun. li ms hate been giiUitcd to 
lb it ciuj'w /!»'■ ih'T : *. f'l. *. liu.li 1 HI', Cii VNCELLOR agreed had 
been lo dwtcHr.i.u i:. 


Srconoj y, 'Tb'S rifhi th.-ta wifchas to a provlfionout ofher 
own fortune tuns along wnii li'i loitune into all hands, and is 
clothed with tills tquit'' \v‘v'n iii the hands of a creditor, to her 
hufband. And ibis hut nalui'al j'lilice ; for it is not reafonable 
it ^liould 'niMtf (he powci lA the hulhand to defeat the wife of this 
incidental light, (or fhe has not haiely a /«f ati rcni^ but in the thing 
itfelf j and lurely the rqalbn of the Com t’s interpofiug at all is, the 
fear it has left the wife fliould want a maintenance. 'That as the 
wife has this right of provillon in hei fortune, a creditor orafiigne^ 
from th6 hufband fhall take the fortune equally fubjeft to that 
charge, and fhall he in no better condition than the hufband. 
And as in the cafe of Benjon v. Tmtonj^a)., wheie tliere was a 
^landj^ine agreement by Mi. T^mton with the young lady’s father 
|to return one thoufand poiind', part of her fortune, ui feven years 
<ime, without intercfl, and a bond was given for that purpofe, 
)he whole fortune ^as put down in the wiitings, and this bond wRs 
■given .unknoji^o Mi. TurtcH\ mother, who bad made a fcttlement 
iirnin the veiling couple upon confideiation of the entiie fortune, 
AJr. J'utkon biought, his bill tobeiclicved againft this bond, which 


(n) 1. Ftcr. Wms 49$. 
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rtfctdN ^e'yofing lady's Either had afligned in truft for his creditors ; «|id 
aimfi 4^i^ccd, that the creditor^ could be in no better condition 

young lady’s father, and that relief wou|d rqn upon it into 
OK, ’ whatfoever hands it came. ^ * 

^****^aTs.** * * He then argued, that if was to have the b-Jnefitofftis 

aflignment, it v/ould chalk a way to the hufoand always to deprive 
the wife of her provifion j and if (he denied to aflign it voluntarily^ 

' he might get a perfon to buy it at an under-price, which'would be 
a valuable confideration. I'hcre is no injuftice jn this cafe to Air. 
J\ 43 ulJlon^ for he canuol take this without notice of the wife’s right, 
and he n^uil purchafe at his poril. 

Witbxiv Mjf. He then cited the cafe of AUOzer^ at 'the RoUsy 

k*r, ?Iie Alarch IQ, 17 52, which was a bill by affignecs und'^ra commiilion ' 
Jlolls, 1732. bankriiptc} againll yohn AJafier, agaiiiil the admjniftrator of 
Samuel Wife^ for his perfoiial edate. Aiijiury the bankrupt’s wife, 
being Ifljc's fider, and intitled to it, infided, that as Ihe was 
unprovided for, the adignees dnod m the place of her hufband, and 
ought to give ‘her a provifion 5 and THE Master of thr 
Kolls was of opinion, that (he was entitled to it againd the 
adignccs ; and cunfideriwg her hufband was a bankrupt, and 
incapable of maintaining hei, he decreed her the intcfcd of fuch 
pcrfonal edate for Ijte, and then he ordered it to be for the 
of the aJiignecs . he then afked if there were childien i/tAd as 
they had bera mairjcd fifteen years, and had had nq children, -and 
there was r.o probability of any, he refiifed providing for them j 
tlipugh he faid fuch provifions were ufiial, ^ '. 

He then cited the cafe of yacohfon v. IVtlliami (a) and Richmond 
1 ’. laylcr [b\ 

Mr. Chu te, in oppofition to thefe two cafes, cited the cafe of 
Bf>fvil V. Brandi r (r). 

The Chancellor faid, be would look iptothi; Books, and 
fixed IVednefday the third of AJavembfr 174$ for giving his opi* 

, nion. 

I * • . 

Harowickf, Lord Chancellor. Thefe are crofs-caufes, and 
both take their rife originally in the will of 'jofeph Burr^ who at 
the time of making it had five childien ; and by it he gives feveral 
legacies^ and afterwards difpofespf the rcfidiie of His pctlbnal edate, 
which he gives to His ex^ctitcrs in trud, and dire^,'that itlhaUb^ 
divided aifiong His five children, vi%. his fourfons and his datfSHter 
yenny P'ohcy (hare and (bare alike ; and if any of them' fobuld die ^ 
before twenty-one, and without ifluc, (Hen he dire^s aniil appoints 
fuch (hare to be dividetj among the furviYors equuiry. He 
^en ^es on and takes up the confideration of his r^^'^^te^ which' 
yrcie two boufes that were originally the edate of his l^'ind wife^ 

• but by marriage-articles covenanted to be conveyed to hihi in fob j; 

^ M ' ' ' 

I. I’ccr. Wms. 3 S:(. (r) z. Peer. Wms. a(8. 
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but which never were conve3red. However, he dcvifes the truft Inbioh 
pt tlira, and ^refls. that fhe ihould convey to his executors, and 
*|bat they &ouId fell and turn them into money, to be diftributed in 
Jfice manner as the perfon^eftate. ** 

‘ Thcfe are the dire^ions of Mr. Burr^ who died and left five chil- ^*** c*^*'** 
dren, fits daughter Jcunyy whofe fhare is at prefcnt in queftion, being * ■ 

imdv use at the time of Mr. Bun *s dcatii ■, but whctlier any of the 
dther i^re or are ftill fo docs not appear. One ot the brothers 
died after his father, under twenty-one, and by his dcaih his fharc 
furvived and went over to the other four children, of uh-ch Jenny 
was one. After this, upon the twentieth of Augufl 1739, the 
defendant Vobe married Jenny Burr^ the daughter, without making 
her any provifion or fettlument, and thcii contrat^ed debts with 
feycral perfons, but cfpecially a large one with Mr. Moulftony the 
phiintifFln the croft-caufe, for wines in the way of his trade ; and 
on the twenty-third of March 1739, he entered into a bond to 
^r. Mauljion to pay him his debts ; and on the tv.xlfth of April 
1740, about three weeks after giving the bond, made ^an aflign- 
meut to him in this manner. *Hc aifigns to him all the fharc of 
Jojeph Burr the father and Harry Burr the fbn's perfbnal eftate, 
which he was entitled unto in rightof his wife, for and towards the 
payment of the principal and interell of the debt. Upon the 
\hwr^eth of May 174.1, he made another afTignment to Makers 
and (Artery in truit for all his creditors, of all his right, title, and 
intereft, 111 a;id to the fourth part and fhareof Burr\ cifatc, upon 
nuft for payment of the debts of all hjs creditors, fubjciJf, however, 

*to the prior ailignment. At the time of this traiifakihon, Jenny was 
an infant, and attained her age only in 1741, about feven months 
after the laft ailignment. The furplus of the father’s eftate, as to 
wl^at appears, remained undivided, I mean as to any folenfh account 
between the parties; <.nd there feems to be no account to make a 
dlvifion of the eftate which fhall be conclulive and binding. 


Two bilJ^ are brought; The firft in the name of the executors 
andrruftees in the will of the fathci, bringing all proper parties 
before the Court, and prays, that upon their paying Jenny f^obe't 
portion to fuch perfons as the Court fliall dircdt, they may be 
^den^iHcd and relcafed from their truft. 


The crofs'bill is brought by Mr. Jifouj^on the aflignee, who 
prays, that the exccutqrs may aftign to him the fharc of Jenny 
portion for ^hc payment of his debt, and then fubmits to the 
Court, whether the furplus fhall goto the hufbaud and wife, or to 
^ creditors under the fubfequent afligivnent. 

In die fevepl <(hfwcrs, thefe two aflignments arc inftfted upon: 
As Co th&Mnoand the equity is plain, that Mouljhn upon the firft, 
add al^tlie creditors upon the fecond aflignmcnt, as againft him, 
(ball have the fortune*’ fubjcfl: to the payment of their refpeiftive 
j^ebts \ but the queftion arifes in 'reg.ird to the defendant the wife, 
for whom it urged, 

rmt. 
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iKtsoK First, That by the confcnt and equity of this Court, if a 
' hufband having^ married a woman an infant without making'ptxv 
*^*^“^**^* viHon for her, or if /he be not an infant and flie do not confent, 
c* and he come into this court for her fortune, it will not be decreed 
Jens*y Voee’s him till he has made a provifion for her. #' 

• ^■***’ Sfcondly, That this rigjht of provifmn is an equity which is 
atiachc'J or annexed to the tliinj; or eftate itfelf, therefore the allignee 
' takes itfubjccl to theOnie equity; and that he /hall not have tlie 
aidol this Court te'' have the ajiij^nmcnt ajiplied to tlic payment of 
Ins dents, though for valuable ce'-ifidcration, without firft making a 
prc.\ dion for the wife in the fame manner as the hu/hand would 
have been obbtrotl to do. • 

W 


As to THE iinsr c5j^F5TioN, vviucli iclan.< to the huf¬ 
band, the equity is cxticmely plain ; and it is an equity grounded 
upon natural jullice, and that parental care which this Court 
cxercifos fill the benefit of young infants v/ho arc orphans, deprived 
ot the advice of th-ir paicnis, and often drawn into improvident 
matches ; for v.hicli lealon this G’ourt feats itielf in loco paMintis^ 
and fettles a provi'i''in for the wife out of her fortune, upon a pre- 
fumpticm, Out her parent would not bellow he'r fortune upon a 
hiifliand without a piovifion for his child, 'rheiefore if the hulband 
be forced to foe for Ins wile’s foitunc in thts court, or in any q^lier 
court wlOi w’hieh this has a concuireiU jurifdio^ion 111 thatd;imiand, 
the Inilband fliall make a provifion for his wife before he /hall 
attain to lici fortune. And upon this it is, where a poition has 
been left by way ot legacy, as it is hero,and the hii/buidhas pa/Tcd 
by this CDiiit and gone into the fpitUual court, which he may do, 
this Court !' enj lined the hu/hand fioni proce'cding there, and 
romptllt J hii'i to t. me into this eouit, or re/Viaiiied him thcie until 
he had in.ide re.ifoiiabL' provifion. But fuch injunittionsgo only to 
fuch courts '..ith w'hidi this ha<! a concur:\nt c inufance. A.nd this 
has been arprehended to have b en a n wer and more recent 
ex'crcile cjf iurifilictron of tins court than it .'■cally is’; fo*- if you 
look into ‘Iith'l'f o*', 7 r^’ijp'ci ons ri Chtincefy^ 1695, he 

mentions the cafe ol Ddvevpoit (a)^ vHieri a peifoa 

fuiiig in the fpi.itual court f >r a portion due to his wife, this Court 
cnjoii'cd hiJii u'liila provifion w’as made for her. Thi>v was/o long 
ar-oas the fourte nth year of Chnrles the Fnjt^ rn Iaird Cov'EK- 
fry’s time ; v,lnch mews this to be a more antientcxercife of the 
janfvlu..l.ion cf th.-, Courl ih this ufpect than is imagined. , . 

I'hough tins be fo, yet if the hu/band can come at a particular 
chitrel d.bt or duty of the wife without the aid ofthiscouit, or any ^ 
orl'cr having concui rent jurildicfion with this, 1 do not know v/hei-e ’ 
it h.i*' intiipofcd, oven again/l the hu/liand hlmfelf^*H4^herefofe if 
there has been a debt, or part of her foilune, whether eqvv^table or 
logal, if the debtor would pay it, 1 do not know wbeie tlu' Couit 
would hindci hji'iJ, or upon an original bill by the wife would 
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him to make a provifion for her. So where there has beet) Ihmw 
a bond-debt due to a woman dim fola, and an after-taken hulband 
has fued the debtor at law, I do not know a cafe where the Court * 

hds granted an injunftion to ftay proceedings until he had made her 
a provifion, for there this court has no jurifdi^ion ; and he could jBMKYVoBars 
not come into it for debt, it being onl) fuable for in law. But I . 

will not fay, that if the bond-debt was the only fortune of the wife, 
what this Court would do ; but there is no cafe where it has 
gone fo 


As to THE NEXT POINT, that this is an equity which is attached 
or annexed to the thing or elUte-iifclf, and therefore the affignee 
takes it fubjcdl to the fame equity, and that he fhall not have the 
aid of tins Court to have ilie affignment applied to the payment of his 
(debts, though foi valuable confideraiion, without firft making a 
provilion for the wife in the fame manner as the hulband would 
fiavc been obliged to do. 


* Upon this fecond qucftion the doubt has aiifen. In the pafes upon 
jthis llibjeiSl there appears fomc vamety of determination; .and it is not 
cafv to reconcile the difierciices. 1 Ins is clear, that if the hufband 
make any voluntary alligiiment or conveyance of the portion of the 
wife, fhc will have the lame equity againll fuch voluntary affignee 
as againft the hufband himfclf: and tins is the cafe of Burnet v. 
Kvnajlin (^), which was, where a wife was entitled to a moit^age 
ill fee, and the huffiand affigned his intciefl \n the mortgage to * 
truftees to call in the money and invcft it inland to be fettled to the 
ufe of the hufband and wiftwand then illiie, remainder to the light 
heirs of the hulband ; the hufband and wife died without ifluc, and a 
jeprefentative of the hufband claimed the benefit of the mortgage 
by virtue of the affignment; but the Couit difmifled theabill, be- 
caufe the hufband had not an abfolutc power over the mortgage, 
hut being in the nature of a chofe in lu^hon he had only a right to 
reduce irinto pollcffion ; and not hiving fo done in his Iife-time, 
his affi'^neellood but m the place of the hulband, and could not 
have at^rcater right or powei than the hufliand hiinfc'f had, which 
was only to reduce it into poflbffion in his life-time; and not having 
fo done, it mull furvivc to the wife, notwithftandino the affignment, 
arid muff go to her adininiflrator. I’hcie would be the like equity 
againft the executor or adminiftrator of the hufband as againft a 
Voluntary affignee ; and alfo the fame equity againft ?.ny perfon 
.who ftands in the place of the hufband; and that is the cafe of 
affignccs under a (SimmifTion of bankruptcy, that where they take 
bciK'fit of a wife’s fortune under a general affignment of the com- 
^miffioners, they fhall be bound by this equity or right of provifion 
ill the wife) ayd ft they come into this court, they muft allow a 
piovifion^faf^e wife, becaufe they rake only juft the fame eftate 
and int^eflas the hufband did, and the adt of parliament throws it 
upon tlw’m without coiifideration. 'I'liis has beenfo dctei mined in 
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Itrcaaif the cafc of yaeohfon v. Williams (^r). That cafe deferves to he 

affunfi cited at large, for there is (bmething particular in it , and is thus, ? 

rt cw^**** Walinger, by his will, left his niece, Elizabeth Taylor^ an 

oi, * infant, one thoufand pounds, payable after the death of the teftatoT*& 
Voss's wife, and at his faid niece’s age of twenty years, if (he Ihould (b 
Cass. ]0 j]g live; tlie niece married y. S. without the knowledge or 
confent of her father ; y. S. being at that tinae much in dent by 
judgment and other wife, and having gained die young ^ntlewo- 
* man’s confent by bribing her inaid-fervant. 'I'hc niece was about 
eighteen. Soon after the marriage, y. S. became a bankrupt, and 
the commiilioners ailigned o\'er all the ellate and cfTcfls of the 
bankrupt to the plaiiitins in truft for the creditors, who brought 
the hill for this legacy, the teftator’s widow being dead, and the 
niece b.' 'g about twenty years old, and confcqui,Mtly the legacy 
(due j and rr- • bankrupt had two children by his wife then living. 
This caule (. >;ing on befoit* Baron Price in the aDfence of 
im' ChancjiLi.(.-i , THE Baron, in regard to the creditors, 
decreed the legac) interert to be paid to the plaintiffs. 

But upon appeal from deuuec to THE Chancellor, his 
Lordfhip declaicd, that foiafmuch as the plaintiffs, the ailignees in 
the commiilion, claimed under the bankrupt, they ought not to be 
in a better cafe than the bankrupt himfelf, and fince, if he had 
brought a bill for that legacy, the Court would not have allowed it 
him without obliging him at the fametimp to make fome pavilion 
■ for the wife and children, fo, for the fsme reafon, when thelc 
claiming under the bankrupt (and who muff be exadUy in the fame 
cafe as he himfelf would have been inj come for equity, they ought 
to do equity, which would be to provide for the wife and children of 
the bankrupt, from whom they derived their claim i but with 
regard ta the intereft of the money, as the bankrupt was commonly 
allowed to receive that, fo thcaffignees ought to receive the fame 
during the bankrupt’s life alfo if the bankrupt’s wife iho.ul(i die 
without iflue, then the bankrupt would have been allowed tqhavp 
received the whole money, and thcrefoiein fiich cafe*^the affignees 
Ihould be allowed to receive it alfo. Mr. V ernon, in this cauic, 
cited the cafe of Taylor' v. U’hicUr (f) to ffiew, that ailignees 
under a commiffion of bankruptcy aie not to be confideicd as 
puichaiors , and to be lure it was a very good cafe for that piir|X)fc, 
and was thus. moitgaged a copyhold tor a confidetable fum, 
but the conveyance was defective for want of a furrender being 
prefented in time. Ahet Wiiich A. became a bankrupt; and thk 
Coi'R r hilped the mortgagee of the copyhold ugainft the aflignees 
under the commiilion, which he urged to be an argument thatthp 
credico’'s or aJlignees <jf the commiilioners arc not to be cbnliderc^i 
as'^puichufois. Upon another objedtion in this ^ufe, that ^ 
the ailignnicnt was made before any right to the veffed in ' 

the wife, for by poffihiliiy it might never veff, becaufe ll^e might 
die befcic twenty, the Court laid, it was clear that the c6mmii« 

I 
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fioners could ootaffign this pofltbility of right which the bankrupt \ 

ha4 in the portion; and confequeady,the alTignees being plaintiffs in . y 

iHe biU, and intitling themfelves under this allignment, which is void 
wkh'refpedt to fuch poffibility, thereforeUie bill lauft be difmifled. ot, * 
Here is a particular train in the report of this cai^j ; and it looks Jimmy Voia’V 
as if I^RD CowP£R refted his opinion upon the affignmentofthe CAtnk 
polfibility*s being void; but if he founded his decree upon thatonly» 

• it was a<Wfong one, and is not law, for cominiflioaers of bankruptcy 
may affign a poffibility, and it has been fo determined often; for the 
words of the acT; of parliament arc, all that the bankrupt can de- 
** part with,” and a poffibility may be releafed or affigned in law 
or equity. And though Lord Co wper mentions the point of the xti«nw* 
poffibility «t laft, jret there is nothing in the report which ihews Fieeman. 
that he was of a different opinion as to the wife’s right of proviilou 
againft the afflgnees. 

Another cafe cited at the Bar is th.itof Jf'atfvi v. Alijker^ before 
SjR Joseph Jekyll, late Mufter of the Rolh^ in 1732 ; and that Ante, 378. S.Ct 
cafe IS as it was cited, and is thejlinic refolution as in y'acobfon v. cited at Uife. 
William^ that afflgnees ftanding in the place of the bankrupt 
not havethe wife’s fortune withouc making her a provifion at the 
fame time out of it. But though thefe cafes are lb in relation to 
the hitfbaiid hiinfclf, and in rclaciun to voluntary afflgnees or 
affignees under a commiffion of bankruptcy, yet where the^hulband 
Ivts, fur a valuable confideration, affigned a particular fpccitic chattel 
or debt, whi cher legal or equitable, which the hulband can reduce 
into polTcfflon without coming into this court, or thofe having 
concurrent jurifdii^ion witlf this as to the thing demanded, there 
the refoliitious have been contrary, that fuch afflgnees lhall not be 
compelled to make pruvilloii for the wife ; and this is thq cafe of 
Tudor V, Sarnyue (c/J, and was thus : A. being pofl'efled of a 
remainder of a term for thirty- nine years, conveys it to truffccs f6r 
the feparate ufc and beneSt of the defendant his wife, who manles 
a fscond hplbai.d, who firll mortgages the term, and then affigris 
it to G who brings his bill againff the wife and her truffees, to 
compel them to afflgn^over the legal effate to the plaintiff' j and 
decreed accordingly ; for as the hulband may difpofe of a term for 
years, where the legal ellate is in the wife, fo he may of the 
truft ofli term without cither the wife or the truffees joining; and 
Sir Edward Turner's Cafe was cited, that a term affigned by the 
ffrff hufband for the feparate ufe of the wife may be fold or dilpofed 
of by the fecond hulband. It was obje^ed, that the hulband in this 
cafe had made no fettlement or provilion for the wife; and if he was 
WaintilF, the Court would not decree the truffees to afllgn without 
ms making fome fgtticment on the wife ; and the plaintilF, wlib 
..derives under hulband, ought not to be in any better condition.: 

Sid non alUiatur. There was a difpute at the Bar, whether the 
f 
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n4n aUoeatur was to be applied to the affignces making a proviHonV 
or to the hiilbaiid's j and I am of opinion, that it is to be applieif 
to theaffignees not being obliged to make a provifion,for the hulbaqd . 
in fuch cafe woul.* : though it was faid, the hufband would not> 
bccauie this juiirdidlion of making proviiioii for wives has ariica 
Anee that cafe ; but that is a miltakc, for that doiSliine vras very 
well underllood at that time ; and that appears from %pthil as 
above in tlie reign of Charles the Firjl^ and that in its full extent; 
for the cafe he mentions was of an iiijiiniSlion even to the fpiritual 
court. So Walters v. Saunders (a)\i, thus : A. made a fettlement, 
whereby he created a term for ycais, in truft to raife four hundred 
pounds a piece for his two daughters , oik -ifthem marr^jsd B and 
he and his wife brought a bill, and had a deer*... to have the four 
hundred pounds r.til'ci! and paid; but before it was lai.'ed,^. ailigned 
the benefit of the decitc to one 'J. S. in truft for payment of his 
debts, and made him cKccutoi, and died, leaving his wife and one 
child unpro\idcd : the cicditois brought a bill to have the'beneAt 
of the faid aflignment; and though it was infifted upon in behalf 
of the wife, that there was a diffefence between a term in truft to 
raife a fum of money for a woman and a truft of the term itfelffor 
a woman, yet the Master of the Rolls held, that this being 
a term foi years, and not a fum of inoiiey, and therefore not to be 
diftinguilhed from Sir Edvjard T.urncr's Caft^ he nvift decree if, 
though againft his conleicncc, that there may be an uniformity of 
judgments. So is the cafe of Bofvil v. BranJer (A): A feme foie 
was a mortgagee in fee for eight hundred pounds, and married a 
tradefman, who becoming a bankrupt,'a coinniillion of bankruptcy 
was taken out againft him, and the commifHoners afligned over all 
his eftate, both real and perfoual : afterwards the hufband died ; 
and the Vritings relating to tins mortgage being m, the aftignee’s 
hands, the widow of the bankrupt bi ought a bill againft them for 
thefc wntiags, and to have the btiicfit of the mortgage : the 
cai'fe came on to be heard, and I'oi its ditliculty was Qrdcred to be 
fpokc to again ; when His Honour deliveied his opinion folemnly 
for the wife i but afterwards being tlijrarisfied with that opinion, 
he oidcicd the d<.crcc to be ftayt-d, .uiu to be attended again by 
Counfel. Whereupon liis Honour gave his opinion, that if there 
had been any articles beloie die marriage purporting Inat this 
mortgage-money ftiould continue in the wile as her provifion, or 
fhould be afligned intiuft ‘br her, they would be a fpccific hen 
upon the mortgage, and have prefervt d it frpm the bankruptcy.* 
Alfo it migl'.t have been a matter of diftore.it confideration if the 
alfignces bad been plaintiffs iii equity, and d^lircd the aid thereof/ 
to ftrip an unfortunate widow of ail I'iie liad in the world, towards 
the doing of which equity would haidly have lent-any affiftance, ■ 
becaufe the ulfignets claiming uiu'ei the binkrupt hufband could 
be in no better plight than the hu'.band w^ould have beenC, and.if 
the hufband had in equity fued f j: the money, or elfe prayed that the 
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tnoF^agor might pay the money to thchufbanJ without his making 
fome provifion for His wife, or at leaft the wife, by an application 
to* the Court, might have prevented tlie payment of the money to 
the hufband, unleis fome proviHon were made for her. But in the 
prefent cafe, the widow is plaintiff againlt the aflignees, fo that Jemky Votc^ 
ihe, and not the creditor?, feeks the aia of equity. And there Ca#,» 
being in the mortgage-deed a covenant to pay the mortgage-money 
• to the wif^, this debt or chafe in aflion was well uffigned by the , 
commiHioners to the aflignees, and veiled in them, like the cafe 
cjf Miles V. TP'illianis fri), v.’hcre a bond made to a woman clufn. 
fola v.’as adjudged to be liable to a future hufband's bankruptcy, 
and aflignable by the nmmiflioners. Wheiefbre if the right to 
the debt wws vefted in the aflignees, as plainly it was, though the 
legal eftate of the inheritance of the lands m marriage continued in 
the wife, yet this was not tnatcml, it being ntimorc than a truft 
for the aflignees: like the common tafe; where there is a mortgige 
in fee, and the moifiacror dies, here the inoit(>au.e-m iney belon.-iii[r 
to»the executors, though the heir takes the legal cilate by. difcont, 
y'et he is buta truftee for the executor \ foi the truft of the mortgage 
muft follow the property of the debt, tlfe t*;e naoitgagor would be 
111 a very ha>‘d cafe, liable to bi‘ fa ‘d by t!*c aifignees of the com- 
miflloncis upon the covcu.mt, and aU'o m eject.nent by the wife of 
the mortgagee, whereas the laLiei I'lsil w*)uld be enjoined by equity. 

So in tlie laft caie Cl:^:a, wliicli i.tl.at of BjU^ v. Dundy (b)y 
before me on the lixLteiiihi'f y>v// 171-?, whieh avilJ appear to be 
a cafe much of the fa-pj kind with the lail before Sift. Joseph 
Jekvll ; for the two m were two fpecihc things, pait of 

the pioperty of the v/iie lio.u Iks biiilli. i ''fjhn Dyer^ of w/iole 
perfoiial eftate there had h:enan n ^ luiit lakwi, the ihaies divided 
(for there w’cre fevci.il p^rfoi.-. eui tledl, and tlie eftates parted j 
and there was .a declar itiou ligned by ihe p irties, tint the total 
amount of the furplus fiio’ild beca'ii>.d to the account of fuch 
partition, and that the nvatgago m fee ihould remain to 
Dtmdy and ^lary his wile . .nid the deeds were accordingly 
deliveied over to him ; he buiiows money of BuiJs the piainrift’, 
and gives him a note ro-aflign the nio':;;.ge in fee to kirn, and 
deponted the deeds in his hinds as a ieconty till then, juft as the 
aflignees had the cuflody of die moitgage i»i the faid cafe of Bbfvil 
V. Bran^er (t), before Sir Joseph Jekvll; and I was of 
OP iNiot{, that the creditor of the luilband had a hen upon the 
mortgage, and that I could not take it from him until the money was 
paid ; and though I decreed this pert agaiiui liie wife, ret as there 
WAS a furplus after the payment of Bates^ I d'^-c eed that againft the 
iijprcfcntatives of the huiband in favour of the wife. In ihefe fouj 
cafes laft cited^ jj|ie•particular contia« 5 U of the hiifband, and the 
‘C.nnfidcrations upon wh'ch the fame aflignments have b«-*cn n ade, 
have got the better of flu wiie’s equity of provifion ; and they 
feem to gJ upon the feme giound in t»vj of the cafe?, vil. Tudvt 
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V, Samyne and Walker v> Saundets^ as in Sir Rdward . 

Caje^ whether rightly applied or not I will not lay. And the 
ground in Sir Edward Turner'^ was, that as the bu^h^and 
might affign a term of his wife’s, fo he might alfign the trull of*ai 
't term, for equity follows the law,.and there ought to be the Hone 
rules of propel ty in equity as at law. 'rhe court of chanpery at 
firll (hewed great diflatisfadlion at fuch a determination' in TH£ 
House of Lords ; infomuth that, in Pitt v. Hunt (a), the 
Lord Chancfllor NoTTii^,cHAM,.whofe decree was reverfed 
in the cafe of Sir Edward 'turner^ laid, THE Lords had altered 
the law without an adl of jurliament j but be faid, he mud be COD'- 
eluded by the Lords’ judgment, lor that there mul^not be one fort 
ofequity above llairsin the house of lorD'^ aifdanotlier below 
flairs in chancery. But where the hufband has, fo'* Valuable con- 
dderationf alligned a debt, duty, chattel, or cht^e in aflim of the 
wife’s, there this Court has grounded the validity of it upon the 
authority the law gives the hufband to receive, recover,’ or get in, 
luch things of his wife’s ; and where they have been afligned fpeci' 
dcally for valuable ccrnfideration l^y the hufband, it will be binding 
upon the wife. 

As to th£ lafl aflignment made to defendants Majleri and 
Carter^ 1 AM oF opinion, that part of the cafe docs not differ 
from that of alTignecs under a commiflion of bankruptcy ; for Fake 
afligns all his goods and chattels generally, and all liis right or fhare 
of his wife’s fortune, and not the thing itielf} and it is only againfl 
him, and not againfl the Wife. 

As to the flrfl aflignment to Meuljlon^ which is in confideraticn 
of a particular debt of fix hundred and four pounds due from Fobe 
to Mr»,Meuljlonf^ 2 A is different from thd* general aflignment, and 
differs alfo from all the cafes 1 have cited ; and there arc no cafes to 
come up to it. For iirfl, the prefent is the cafe of a mixed fund 
arifing from both real and perfoiul eflate; for the father^ 

Burr^ by will has devifed this real eflate to truflecs and their hefrs^ 
with dire£lions to fell and turn it into money, and that to be confl- 
deredas pcrfonal eflate j but if the debts and legacies of the father 
had been paid, and all the children had come to age, they, no doubty 
might have come againfl the truflees to have it continued as real 
cilatc, if it had not been fold, and they would have had tbal equity } 
and in relation to fuch real eflate, the wife being an infant, any 
difpofition of it by him woulu have been void. 

Secondly, Mrs. F9hsvtz& an inftint during all this tranfai^ion, 
even at the lall afbgnmenC, and therefore the peculiar objdifl of the 
oarc of this Court. Beflde.s, the' aflignment vVas not of a term hr 
years, or of the trufl of a term, or of any fpecifid particular dcb^oii. 
chattel, or rJb^ in a£tion due to the wife, but it is of the wbblo 
fortune j for P^obe afligns to Mr. Mouljlon all the fbare|>f yojeph 
Burr the fother and lienry Burr the fun’s perfbnal eflate which be 

(,*) I 'Vt.rn. tS. 

was 
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Wa* Entitled unto in right of his wife, for and towards the payment ttttnu" 

of the principal andintcrofl of A/r. Moulfton*^ debt; and all this 

of an afliffnment of fuch an eftate or intcreft which the hulband '* ”‘!*.^ **** 

t f ^ 111 /t 1 ■ 1 ” CWffrsJ ^ 

hSd not, nor could reduce into pohclhon without coining into this ^n, 

court, for there had been no partition to bind all the children. Jerky Voas’l 

The tfuftees indeed had. out of thcii care, paid the children part Caib. . 

of their fortunes, nni) li.iJ invcAed four hundred and fifty pounds in 

ft«>cks fonyt’ni/y Volte ; but thiij was of th<.ir own head ; and there , 

couMbe no aceount taken to bind the parties, nor could the truffees 

joining with the hurhand himrc-If do it; for the wife was an infant, 

and if Ihe died before twenty-one there was rightof furvivorfhip in 

her brothers to have her Ihaie j and if any more of the brothers had 

died btfoTe twenty-one, fhe woiil 1 have come ni as a p.iitner in 

their fortunes ; fo that the truftees, as yet, could not tell what 

Jenny proportimi wac. I iieiefore the defendant 

who IS plaintiff in the crols-caiiT-*, mult hiive known, at the time 

of the alignment, that he took an intcreff of the wife’s which all 

the parties joining together could not makeAcurc to him without 

an interpofirion of a cuuit of rtjuity, and thereft*re muft take it 

fubjeclto the equity of making a provillon out of it for the wife. 


• And in this cafe I lay gicat fticfs upon the a/lignmeni’s being a 
general one of the wife’s whole fortune , and if Inch alHgnment 
mould prevail againit the wife, it v.'ould defeat all the care and 
caution of thi!> V^uurt niative to infants ; for a man would need * 
only to run aw'ay uitli un infant, and if he could not come at het 
fortune (if the truftees ftooj^out) without the aid of this Court, to 
aftign over hei whole hi'finiefor valuable ioiiilderation ; and that 
Jie might Co, though neitlici he nor ih« lender might come to the 
certainty of tins, a.id ft-ight only know m the giof's tn^>jc it was 
woiCh the money advanced, and perhaps 1 kIi hiifb uu luigJit be in 
debt before his ma.'iiage, might be a tiadef-i.an in fear of eitiicf 
at reds or of a commiftion of banki uptcy ag.unft hun ; and he v/ould 
net fad m fi-R^h circunsltanc^ s, nay it wolIJ be the coiiftant cafe 
for him to afiign his wifi.’^ foitune in thisgen'-ral manner for ins 
creditors, which would leave the widow and ciiilJn n quite deftnute, 
and defeat the caic of tins Couit, ir luch aftigninent were to 
Hand. 

• 

And this weighs with me, that I ought not to fuffer fuch aflign- 
inent to prevail, 'To tins it may beobje.ied, th u [leople will not 
venture their monej^ upon fuch aflignmeiits, wneie mere may be 
fonie hazaids, and where they liavt not had lome oppi. rrumey of 
looking into the ti<l> and deeds to he afeertanu J of ihc value, 
and therefore there is no Janger of fuch g«.nc;al alhgunieins as die 
prefent one is. i#But 1 tear, it 1 wa'> once to allow and legitimate 
thefe proceedings, there would be people enough who would doit; 
for thoi|gh they could not tell the abfoliite particul.rs of the 
fortune, yet they might know it to be fufRcieat to pay them. 
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Therefore I am of opinion, in the prefent cafe, that! ouc^hlr 
not to make a decree in the crofs-caufe in favour of the creditor^ 
Mr, Moulfloriyox the creditor under the fubfequent aflignment. 

• 

As to the decree, what Lord Cowper fays in the cafe of 
yncobfon V. JVilliams is mate ul. He fays, “ as to the intQreft,as 
“ the hufbaiidwas allowed to receive it, theaffignees I'hould receive 
<^it during his life; rnd If the wife died without iffuc, the aFfltgnees 
“ ihould have the whole.” If this is the rule, Afr. Mwijion will 
he entitled to teccivc all the interell for the life of Mr, Fobe the 
hiilband ; the crinlcqucncc of which will be, that as Mr, Fobe is a 
failing man, his w,fc and children will be ffarved, and Mr, 
Mouljion have no great benefit, foi he will rcce^'e yearly'but barely 
the intercll of his debt. T herefuie 1 think the way will be, 
if Air. SiL:il;ion will cc»inc into teiiiis, to give the wife a’ld 
cliildrcii a pioportion of the n.oiiey, and he to have the reft 
himfelf. I his Avjy, all will have a benelit; the wife will have 
an immediate piovilion, ami the cteditor will have a grofs re<- 
fiduc. 


Mr. Attouney-Gfnerae then faid, that in the cafe of 
Richmond v. Baylor («), the w'holc money was ordered to be put 
out at intcieft lot the benefit ol the wi(c. 


But IIardwicke, Lord Chivicellor^ fakl, he had read that 
c ife, and that he would not liavedonc fu ; and fiippoling the wife 
and children had come jgauift the hufbaiid hiinfelf, he W'ould have 
only made a provilloii tor her and tl^ children after the death of 
her hiilb.'ind. 


TvIr.'A r roR::rv-(ri.’ r:r. AL replied, that in the cafe of 
bankrupts or failing hmbands it w'as otherwife ; for there the 
proviiioa was to be made immediately, becaufe of the inability 
of the hufnand to maintain them ; and tlut was the cafe here. 

C 

But HIS [.oRDSHiP faid, the fiift propoful would be loft ; and 
accordingly ordered it to ftand over lili.tiie lirft day of caufes 
after the fir ft Seal after 'rcim, when Mouljion and the wife 
.agreed to divide the ftocks equally between them j and the wife’s 
lhare was agreed to be placed out at intereft in the accountant' 
general’s name, and ibe to have the iiUcrcft to her fepnratc uie 
during her life; and after her death, the principal to be divided 
equally among her childieiij and if none, thc«moncyto be paid as 
Ibc ibuuld appoint. 

^ f * Peer. Wms, 734, 1 . Eq. Alt; 516. 
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Steward and his Wife agalnfl The Eaft-India Company. Cafe 133. 

EDWARD CO WEN being fjtticd at Bombay^ in the in what cafes 
^ Eaft-lndies^ and having raifed a l.irge fortune to the value of ***' of 

fiKty efghi thoiifaiid pounds, in order to return it to 

obtained a bill from the governor and council of Bombay upon the t,,,. book-Joi^r 
Eaji-lnuim Co}npiiny here for fifty thoufarid pounds. 'I'hirty-five Eaft.lmix^ tom- 
thoiif.uul pounds, pait of the fifty th{jufmd pounds, they paid him/""> to be in- 
without fcruple; but as fifteen thoufand pounds, the remaining part 
of it, was not paid in ca'h, but confuted of twr) bills drawn by S C. i, Eq. Ab. 
Sir Edward upon Mr. Lvwther^ his agent at Surat, for fixty 4° 73* 
rii mfand rupees each, they refufad to pay that until an account came ^ ^ ^cm, 
from Surat that the two bills had received pioper honour by ^ 

Mr, Lo%vther\ which arriving, the Company paid it with intereft 
from the time it was (hic. Sir Edward, aitei this, w’anted to 
remit eight*en thouland pounds inoic, and paid the money to the 
g* vcriior and council at Bombay, and had bills for that funi 011 the 
EejUIndia Company, who retufctl paymenl, bccaufc they faid the 
fifieen thouland po jnJb was n<jt paid by Mr. Lowthcr, 


A bill was then brought by the reprefeiitat'vcs of Sir Edivard 
Covjen againfi the Eajl-India Company foi tins lum of eighteen 
thoufand pounds. 

And upon motion it was piaycJ, that the plaintiff might be at 
liberty to infpc^l thc^ooks and papers at Surat and Bombay in 
relation to the tranfailion oftwo bills drawn on Lowthir, and that 
the faiStor might produce them up n oath. 


Hardwickl, LoTd*ChancC\r. This cafe is difFercut from 
that of a fiockholdci of the Company, who is a member of it, and 
Jias a right to iiifpedl fuch books wherein his flock l^,contaiiied as 
mucii as a copyholder has to examine the rolls of the fiianor winch 
relate to hi at) wn title. '1 he niodein way has been to fhcirtcii 
anfwcrs more than formerly. 'Die anticnt method was, that where 
theanfwcr was deficient;the plaintUf continued excepting tillafull 
anfwer was put in ; or if the bill was iniufficiciit to produce a 
fatiSfa<5lory anfw'cr, the plaintiff amended it j but at thib day, where 
the defendant docs notfet foith deeds and writings fully, the Court 
gives the plaintiff a liberty, upon motion, of iiifpedting rhein, and 
of having them delivered to him by the defendant for that purpofe 
.upon oath, and alfo to take copies of them. 

The motion here is, that as the /?«/?- India Company have put in 
an anfwer that the ^ntrics and writings fpecified in thcir :infw«f 
.jire all which reltftetothc cianfatSliun of the fificcn thoufand pounds^ 
as they are informed by their factors at Bombay nnd Surat, that that 
is not fatisfadlion enough to the plaintiff, as Companies do not pur 
in their anfwers upon oath, nor do the faflors fwear that chefe are 
all the entries. The plaintiffs, therefore, move to have thefe 
books and entries infpedled,:iud the faiffors to be examined touching 

C i a them 
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Stfw \Ra them upon oath. But thi' is a motion I cannot comply with, for 
^**”tfjrt^*** manyreafons. This tranfaction is ftrft in tic years 1735 anti 173 ft, 
'Ike and ihc confultation of thcbtuiks ot the Company in their fa^Sltui^s 
Easi'-Indta abroad, or tluplic..tes tlieirof as tranfmititd into Enoland a-veiy 
CoMr ANT. year, or at kaft as often as fhips come ; theieforc the motion fhould 
have been to iiifpcit tholt* entries here. Sr conoly, Such an 
order td rifpe.iion would introduce grc.it inconi eniencies, for the 
coiilultatioii-books in the f.u'lories abro.Kl contain matters of 
govctnmi-nL and public legularn-n as well as tliof things which 
nJ.ite to privalt i:adc, ami it tlu' plamlitl v^.is to have a gcnei.ii 
Jic nee ti rifpLiit, he umiM fee cntij^s i.f oilu r natures tlnn his 
own, ivhich ivi'ulci he veiv nv'Ll.is-Vi.-.:' to /'V C'mpnr:y ; and as 
you hive not naui-d p..:tit 11 !, liy m \ our c what parucuLir 
entiitsor paivisait. tnb" 1 I cmii ma'NC 1 o cenaiii order 

about It. JJcful '1 ijiivJJi.s. tiioit jli \«ui l.a.L nut the .inlwcr of 
the Cunip.iny upon oath, y.ijt h.isbt'iii iilu..! i.i many i.'.fes, as the 
£afc cf tl- iu»A Jj’iilu.'. s . '-j/ ot *i‘£ Ch:i7its.:Vc 

Corp’-rcii..',:^ iJr t-.,’/. pj the Se-iit!-St\* t .. V. tj make 

fcvcial Oi the iiKiubtr-i ot liich ll'(.iet'e<. <’ itiijarfs tn the biJi 111 
then iiatuial or j.tr.'i'iial cap ici'v, in onli’i (o h.'v<. the rit>sra 4 . 4 ion 
ot thc'i .'iifivcr upon o.’th ; a»’d if yon have not partitiilaily I'liough 
named vt.ui wiitir'''. ivIiil'i yr.w v'\ nt, von'nav amend vour bill. 


and 


in.i.e the t. tMois dek'h'. lus, or it the Company has not 


anfv.eiid fiuikicntly, }(<a may c\«.cpl until they do. 


nkincti' 
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IN 

^ 1 I 


C.tfc 734. Mom j;omcTy J'lie-Attorney-General. 

/■. CJuh! t*>, 'tU, tul l‘f>as 'I TM, 16. GtO. 2. 

rIlI^ i .iL’sf there had b>*en one Tni it i BAR and verdiiSf 
in the common ple.is in Lvom of the v.’d!, and a fubfequent 
ttni^ t - o trial ^T jbar and veididl before the couit ot king’s bench 
m ils pr Hi .il. againfl the will, and in hivour of the heir at law. 

d.ns v'i'rcv.^ni At roRNFY-GtNiRAi. now niuved for a new trial, 

rr..iy I ’ ...ich o- bccaufc this being the cafe of an inheritance, it is not to be bound 
thti.uiiH.futli by one trial, nor whcie there arc two trials and veidict iigainft 
tinl .'.p verdift i that though tiic laft vcrdift i‘, againfl-an heir at law,yet he 
f 'Bair.fl whom theteflator had expieflbda grc.it'Uifregard 

the* will was fok'lnilly fignej in the prefcncu 

ffir ! J,, ' of ihrtc witj'cfl'er, and two codicils piuved to be wrote by Ehas 
^vl1icll cor-J-ir t Turrr)^ thi. teflator’s own hand ; th.it there was nothing at all 
I). iw, on ti.L ^PiurJ or n.confiflent in the will, which fiifl provides tor the 
widow, and then befl(-’\s thcf(<rtiine in favour and for the fupport 
of dec. )'ed nieicl ant'- in London ^ that in the cafe of Lei 'hton v. 
Sir Ltiivaid Ltiii>ton (a) thcie weri, four trials'iii cjedtnienc. 

Hapov’Rkf, Lotd f hantellor. The Judges of the court of 
king’s btiich bcfoic whom the lafl tiial was, have certified tome, 
that they i.ie net only not diliatisfied, but quite fatisheu, with thv* 

(«) 1. Fttr Wms, 67». 
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verdift againfl- which a new trial is now prayed j and as they are Montcommt 
fo, I have realbn to be fo too, and cannot take it that anything agmfl 
improper pail'cd at the trial. If thcie is any ground for a new attorkiv 
trial, it inuH; arife fioni collateral ciicuinllanccs, and not from fuch Oknerai. 
as weie fubniitted in evidence bcloicthe lali juiy. It is infilled 
for the,new tiial, that here is verdiil ..^ainft verdidl, for there has 
been formerly a vcrdidl at Guildhall^ befr ie Willes, Lord Chief 
• the common pleas, and theie the jury found the teftator 

eoinpos me^tisy and the Chiei- Justice cci tilled alfo tliathe was 
fatisfied with the verJiCt. 



But all this is no reafon why a third tiial fhould he granted; for 
A I RIAL A'l EAR IS a mofl folcnin and ought to have mors 

weight ih^n a venliol at tnji prim. But it is not lingly the dift'er- 
enceof the two t! lals, but the weight of the new evident^ appeal ing 
in the I'lfl tiial, which v/as giaiited upon frclh evidence, viz. 
letteisfrom one FIs) winch weienot pioduced at the former trial; 
and he could not be cio!s-exannned as to tliein upon the former 
fti.il ; and I thou dit this* ficfli evidence fo v«.iy mai*iKd, that J 
gianted the heir at law an opportunity of h.ning them fu i jutieJ 
to the fcrutiiiv of a juiy, I'his evidence, it ieciiis, has had the 
fame weight wiih the fpccial juiv and tlu court of king’s hench as 
with me ; which gives a fuitiiei fatiChty to this v^idict behJes the 
ti'lenmity of the tii.il. 

There is another circuinftance which is an ingiidicnt in the c,ife, 
that this lafi vvidiift at bai has been found by a juiy of geiiilonicii 
of the couiiiv ol EiJiWy where the Lillt.r p.ut of the life of Elms 
?«///£’/, the li lt.iior, fjJtnt, and they were inoie piopi i, from 
their pnv.ite kiiowLdge, tc» tiy Ins faulty than a jury of Lon-^ 
d'nty he having Lit the «ay for fome joais. 

• 

'rhcie is an<'iher riafoiito inipc.irh the i erdi^t in the common 
pleas at that this w..s i ii«,Vire t'f i c!iai,ty for the ufe of 

t!ic c’ty of Loulo':y .i'ld it was natuial foi men of London to wilh 
vvcll to ihis f liaiity, of winch they llv-iiift.lves miyathe paitakeis, 
or ihcr ^ue^d^, and tins without my pi im partiaiiry or curiuption 
ol him'] ; and though l‘do notdo ihi.s to impicsh ihe'i coiifciences, 
yet It lelleiis the ciedit of their v'< idi^t, and mull, witiiout iheir 
thnikiiig It, iiiak', them a little paiual. 


As to what has hoen f.id, that there Inv'c been a great many pro¬ 
ceedings m favoiii of the chanty in Cnii couit, yet they were all 
'grounded upon, aii^confvi]ucnti d to, the full v^ul.at , and as that 
IS now laid out of the cafe, all thole mult nee^ll irdi fall .dong v.ith 
it. As to the cafe of Litphton i\ \l}to»y due was a bill for a 
perpetual injuniiliiui, and epoii a Ivgai titk ; there had been wvo 
tri.ils at nifi pr^ns and two .n ^'ar , buvthai w j, not Ii.-s.e the prefenC 
cafe, for that was upon i Lgal title, and at atiiue wlieii thcdoctiine 

(d) P.cg. V Bewdicy, i Peer. V/ms 207, Pal'-r v. Hunt, 3. Atk. 54a. 
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of granting perpetual injundlions was not very well fettled in this 
court. 

The motion was denied, and his Lordfliip went upon tl« 
equity rtferved. 

I 

Sergifou cgfiirtjl Scaly. 

T^^ILT^IAVI PITT, fill of Samuel Pitty intermariicd with 
'Jane Palmer^ and Samuel Pitt fettled an eftate, in confide- 
r,;tion of that mauiagc, upon If'iUuim Pitt t >r life, remainder to 
tfuftees to preferve, 5cc. rcmaindci to th<* fiill and e^ery other fon 
111 tail, remainder to the right heirs of, Si?;//.*.’/ /*///, tlv* f.ither } 
fubjedf, however, to a ter n of five hundied years, toe trufl ot which 
Wi*-, that Jone the wife, after the death ofher hufbaiui,ihould have 
p wer to dilpofe of four thoufand pounds bv any deed 01 wilting 
iigned m thepitfeiiLe ofihree witiiertVs. /f///;(<« the hiiflvauld ed, 
leaving iflue one only Ion, Samuel Pitty an infant, woo b.''.’nK» 
intitlcd Co an efbite-tail, with reinamticr to himf' if in fee. 1 lie 
widow, J^llrs. Pitt, afterwards mterniarned with yilr. Speake, 
and by marriage-articles, attefted bytv\o witncfles onlv,covenanted 
and gianttd, that it ihould be lawful for AL. Speale to levy and 
raife the fuin of two thtjuf.ind pounds, pait td’ the four, by 
any v\ays or means that fhe herfeU was entitled to lail'e the 
fame by virtue of the fettleniept, and to difpofe of the fame as 
he Ihould thmk fir, fo as he feciiied the itpaynient of the fame fum 
out of his own eflatc witir.n one }ear after. But as to the other 
two theufand pounds, remainder of tne four, it was covenanted 
by th' f me articles, tl at fl;e ili.dl have that to her feparate ufe.. 
Mr. Simuil Pitt, the iiifant, entered, at.a had .i guaidian after- 
wa. ds appointed oyer Iniii and ins cflate, and died at the age of 
about nineteen, wherei-y his real efl.iic came toyl'/<rj;y, the wife of 
Mr.~Sirgij9r>t the plainiifi, ant] his pcifonal, which was verycon- 
fiderable, to .A, B. There had been no interefl paid ''ither to 
Speake 01 AJrs. Speake for then refpeitive fums of two thoufand 
pounds; and now it becainea ejucftion,between the real and per- 
jonal rcpicfentatives of the infant, by Vrhom the intcrcll was to be 
paid. 

• I ■! 

J-f^RDWjcKF, L~rd Chancellor, The queftions ape two: the 
f rfi, 'Whether thefe articles 'imount to an appointment ot the fum 
of four thoufand pounds, or any part of it, fo as to be an execution* 
ot this power ? 

Secondi y, If they are,by whom, and from what time, intereft 
is to be paid f ^ 

As to THE FIRST, the two rroietics of this fum will fall under 
difiert. Ill confide: aii( ns, t'/z. iho ivo thoufand pounds intecidcd for 
the u|c of yl.;. »)ic hurtai.d, and the twpthoufaiid pounds 

fot the lido and li.paiate ule ot the wife. 



In the Court of Glianccry. 

As to THE FIRST SUM for the benefit of the hufba*ivi, not as his 
•wn dbfolute property, it feems to me by thefe aititles, that he 
(bould have a benefit arifing from th.-nce during the roverture. 
From t>’e fcttlemcnt read it is plain, that it was not intended that 
fourtho'ii ind pounds (hould b:ar intern'll until the appointment was 
made it, for it is nyt to be paid in all events, for it is a power to 
raife It by appointment only ; and as there is no provifion for 
interel^, pone could anfe but by the appointment. 7'licfe articles 
are to be confidcred as an appointment in relation to the fum of 
two thoufi’iiJ pounds for the hiifbaiul, although they are cKecuted 
in the pief nee of two witneH’es only, whereas the power requites 
three; and that is an objection not to be allowed in this court; 
for if a ptfrfon has a powci to appoint a fu.n of money, and executes 
it for valu.ible confid-'ration, failing however in circumlt.ince even 
in a legal iiitcreft to raife a tenn, yet this Court will even there 
fupply the def‘iSl, and much more fo when the execution is only in 
regard to a tiult, as here, foi tlie legal eftate is veiled in trullccs, 
^nd if It was x^ciit'*'! in form it would only operate upon the truft 
of the fuinof inonev, the legal cjlate being in othci hands. Mn, 
Pitt recites m the articles, that fhe is entitled to the Iliti of four 
tliC'Ufand pounds charged, as they call it, upon Air. Piti\ ellate ; 
9 nd by the articles it is agreed, “ that it (hall be lawful for Air. Fpeake 
to levy the faid fu.n of two thoufancl pounds by any ways or means 
“ that the I ltd yaue is entitled to r.iife the fame, and to difpofe 
of It as he tniiiks fit, lo as he lecures the repayment of the f.ime • 
“ money within one year after her death ” This is fa'd to be ( n'y a 
.delegation of hir p nver Aft. Spctiic., which would be void, 
liiic 1 am of opi.iioii, that is not a bare delegation; for though it 
not formally done, yet it amounts to a grant of the two thoufand 
pounds to Spi'ate\^ui the words “ covenant and griyit to him 
to raife it wit .in one year after the mam.ige, t»uie as he thinks 
fit,*’ amount to a grant to him, fo that he lccui‘v.s tne repayment 
of It within one year after lu-r death, but that is to be without 
i'ntcieft, foP he is to receive the profits of Ins own cilutc ; and it 
is only changing the chaige, and the money is to be tailed only 
upon her death ; theirforc it eouldnot be liable to intcrcfl before. 
And 1 am of opinion he was to have an ulufruiSluary intcrcft in it, 
o’therv|{ife he would have no benefit of it by t.ie ai tides at all. If 
intereft was to be paid for the tw o thouland pounds out of Adr. Pitfs 
ellate from the time of the appointment, and that benefit was 
. intended Air, Speake by thcaiticles, thw he might hive dciiiaiided 
this two thoufand pounds to have been laifLd ogt of her ellate 
within otie year after the marriage. As tins is a covenant for 
valuable confidcration for a thing to be done, this t ouu ought to 
take it as doqp ;*and in that relpetfl it fails witmn cnc rcaliTn of 
l,ady Cffuentty'^ Cnfe\ wheie there was a co-cn.mt in Confi- 
dcratitm of marriage and a portion, for the excciaion of a po;>er 
Lord Coventry hadliq make a jointure, it was conlldereJ as an.idjal 
execution of that power. Fherefore, upon the wiioie conllruction 
of tiicfc ai tides, they mull be confidered as a grant of that funi 
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upon his giving fecurity for it out of his eAate ; and -if it had 
been a grant, it would have amounted to an execution of the power s 
and notwUhAandin:; it is done by covena't, and as t4> circutn^ 
ftances there is a defedl as to the number of witneiVes, yet 1 am of 
opinion it is a good execution. 


A court of e- 
quity not 
fupply a deficit 
ency in the cir- 
cumHon' cs rc 
qutrt^d to attend 
tilt trx«?4.ution of 
a power, if it is 
nut executed on 
a valuable con- 
fiderjtioiv 


As to the remaining two thoulancl pounds, it falls under a 
different condderation, for it is not a covenant for the execution 
of the power, for in it the hufluiid i*. to take nothingi nor the 
ifl'ue ; Afrs. 'Jnne Pitt is to have it for her fepautc life as before i 
and then it comes to ihc lame cafe as if had executed a 

writing making this appointment, and executing this power 
voluntarily, without condderation, befoic two witnedls only, 
when the power requires three, whitli is a voui jxsciitlon j and 
this Court never fupplies thefc defects, unlels for a valuable cond- 
deratioii. 


From wliattime The NEXT QtJEsTiON relates to mtcrcft j and the execution 
ittttrtjl lhall be of the power I eing void as to one two thoiir.incl pounds, the 
alloweri. qiicAion as to intcreft reaches not that ; but as to the iiitereff 
of the other two thoufand polllri^, it is indilerl upon by Aiff\ 
Spenkc^ that the intcreii is to he computed from the time of the 
articles ; and if lo, it is indited up< n by the peifonal reprefenta- 
tives of A‘lr. Samuel-Pitty the infant, that it it- not to be paid out 
of the perlonal affets, but is to run on as a chirge upon the eftate 
• during the Ilf' of the infant, and ,fttr Ins death lobe paid out uftho 
piodts, or laifeJ out of the edaie ; and on the other hand it has 
b'en indfted upon by Air. S<!r^:fo'\ who is iiititled in right of 
jl^ary his wife to the remainder in fee aftir th** death of Samuel 
Pitt the infant, th.it dm mg the infant's life the initrell ought to 
have bcci| kept down by the prodts ; and this ujuisi two grounds : 
Firft, That Sti uuel Ptii the inl.ii’i was only tenant in tail, witli 
remainder in fee to himftlf,, which remainder in fee was originally 
limited to his father U I 'ham Pin \ .ind continuing a^ 

infant till his death, and ne\er Aiffeung a common feenvery, it 
never came a rcrranidfr in poircfdon , and when it fell to Alrs^ 
* Sergifoity Ihc took it from the father, and net as heir to the fon ; 

and there is that intcty in point of law between a fce-dmple m 
pofieflion and a f c-limple expcdlant on an cffate-tail, ^of the 
former there may be a pi/ffijlto frattisy but of the latter not. 
But [ do not ki'ow any calc where the Court has conddered the 
owner uf the tltate-tail, with icmamdcr to himfelf in fee, to be a 
debtor to his htir at law to keep down intcred. 1 do not know 
wiut the Court would do if the remainder in fee was in a ftrangcr ; 
but where there IS tniiint in tail, remainder in fee, he thereby 
lijviTig the effate one w.iy or other wholly in himjelf, this Court 
will not decree it } and though, in point of law, Mrs, Ser^ifon is 
i.ot compiled to take the efhite as heir to Air. Pitt the infant, yet 
(he miilimake her cniidnagu through him ^ and m a jotmafan^ Ihe 
eiuA lhc.v licrr.lf us heir at law to the infant, though whi^fi ihe 
coQies to lay her tight iLe may claim it fiom the father.' 
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. And I AM OF OPINION, that the guardian ought to have kept Saseitvir 
down theintereft out of the proRts of the eifate ; that in the cafe 
pf an infant, the Court will take care ofhis rights, andof the rights *»**■»• 

of his reprefentative ; and if a bill had been brought againft the 
guardian of the infant’s perfun and of bis eftate. If the eflate brought 
in profits would order thofc to keep down the intereft out of the 
profits, and not from the perfonal cllate; and this in favour of 
' perfons ^ho are intitled in reprefcntation to the perfonal eifate, 
and the guardian would be ordered to apply them m that manner ; 
that if the profit^ are unaccounted foi, as far as they regard his 
maintenance, they muft be applied to the keeping down the 
interefi j but if the profits would not maintain him, this Court 
would not Ifarve the infant if he wanted a maintenance, unlefs 
there was a mediate demand upon him from the perfon who had 
the charge ; but here there is great reafun that the profits fliall be 
applied to keep the iiUeA'cit down, fur theie is both a very gr&a,t 
real and perfonal eifatc. 

Therefore I mud decree, that the intereft mull be kept down 
by the piofits of the cltaic uporf which it is charged. 


Elwys a^iv/j} Sir John Thompfon. Cafe 

Jn Chancery^ AJicbaelmas i6. Gt'o. 2 . 

/^EORGE HITCHCOCK, upon the marriage of his daughter 
with Air, EUvys, give him a bond and judgment for a tnou- 
iand pouiuN as pait of hif daughter’s fortune. Thefe were in 
truft for Air. Elivysj but the bo-m was not payable until after the 
death of George Hitt / and A/ciry his wife. George HtUhcock after¬ 

wards, by his will, reciteil, liiat “ Whereas he had fettled three 
“ bundled pounds a-)'car on his wife for hei jointure, and that his 
“ciUte would notraife much above half that luin yearly,”and gave 
*‘.all his rc<^ cUatc to his vsifc as a latistaclton, fubjcct, however, 
**tothe' payment of his debts; provided that if his nephew 
'yohn Mitcbcotk would agicc to pay to his wife tlie yearly fum 
** of one hundred and fifty pounds and two hundred and fifty 
*<.pounds in money, then he fhould have fuch clhite to him and 
“ his heirs, fubjedt, however, to debts.” 'I'he nephew yohn 
agreed with the widow for ninety pounds a-ycar, and paid debts of 
the tefiator, as appeared by a lchedulc,,to the amount of fifteen 
'Jiundrcd pounds, ^ebn was alfo hen at law to Geotge^ and 
hiortgagcd not only the lands of George which came to him, but 
alfo hts own eltate, to Sir yohn 'Th'impjon for one thuufand 
pounds, who at thg time h.id no notice of the judgment After- 
, Waids a eommfirioii of bankruptcy was taken out agamft yohn 
Jiitchcoeiy and his goods and eltate were afiigned over, by the 
commilhonpr®, to Sir yohn Ehompjony tlv mortgagee, in truit for 
hiaifelf and the other creditors. '1 Ins bill was brought by an 
equitable alfignec of the judgment, in order to have .> iatisfai^^ion 
of the judgment, and rodifcovci what incumbunL«.SLii<;icwcre upon 
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£i.«rrc the eftate affciled by the judgment; and if any, tft be let into t 

redemption upon payment of principal, intereft, and cofts. 

Sir Jomk i r r ^ ^ 

TMOMrsosf. Sir yohn Thomp/ffu^ in bar of this redemption, has infilled upon 
two things : 

First, That if the judgment is then upon the lartd, yet 
the perfoii inti tied to it lhall not redeem it, bccaufc there are land* 
comprifed in his mortgage which are n>»taflFech'il by the j iJgment, 
which only charges toe land of George Hitchcofky aiid not of 
John Hitchcock nib heir. 

Secondly, That as no execution or recompence was had 
upon thi*' judgment before this bank, uptcy, f'lch judgment fhall 
be confidercd only as a pcrfoiial duty, and the jnepnetor of it be 
obliged to come under the commiiliun, along with the rclt of the 
creditors, for his pioportionabie* ihaie. 

Thirdly, That the* afligm-c's iinde*r the commi/Hon are 
pnrehafors upon the land aft'ccte*d by the judgment as well a** t'le 
judgment-creditor hinifelf, for th.*y (land in the place of *ohn 
Hitchcocky who IS a purchalor upon tne eftaie of Giorgf Httchioikf 
as far as he has tlilcharged any. f George*s debt'>, whicii he has tJmie 
to the amount of 4 t!u>urai.d and tive hundred pounds ; and tnatm 
right of him, the aHignee« h.ivc the fame equity as the* judgment- 
creditor hiriifelf; and therefore this Court will not mterpnfe, but 
leave ill.' jiidg'Tieni-creditor to his remedy at law. 

As to the firfl, Mr. Noi-l arf-'ued, that the judgmcnt-credito^ 
might redeem .5|'/r "fokn 7kornfJony the mortgagee, thoug there 
were lands comprifed in the n.ort^age which were not afVeiSlcd by 
the judgment; and cited the cale of Ittuyv. h'avies (< 7 ), in the 
prelent Chancellor’s time, three years ago : Mr. 7/rAy, wi o w as a 
fubfequenc mortgagte, had not fo many lands contained in h'S 
mortgage as intre were in a pm-r one to ^ir. Shepherd : how- 
« Gvei, he brought his bill to redeem him ; and *^he quell ion was. 

Whether he Ihould redeem in proportion, and fo the (uhiequent 
mortgagee to have benefit as far as his lands were Lomaincd in the 
prior mortgage ? And there yourLordfhip decreed, that he ihould 
redeem the whole upon payment of principal, intercfl, aiid 
pods. 

As to fhe fecond objeiflicT it was argued, that this judgment is 
pot a perfi.pal duty againft the heir of the Jincedpr who gaye it j 
^nd that theitfore fuel) judgn.ent-creditor, if he cannot adV^t the 
Jand of the anrelior fpecifically in the hands of he|r, he pannot 
afiVcl; the perAui i-f the heirhiird If, nor come in as a creditor under 
a comn illion of bam ruptcy ; for in Dyer^ 81. a. if* a father give a 
bond for one hundred po inds, and bind himfclf aqd hjs heirs, and 
diC in d«:b! againd the iieir, by the ('pinion of ail the JufKces, the 
phintid' cjiinot have a capias adfattsfaeiendum againil the heir, 
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becaufe it is not his piuper debt, nor an elegit of other lands than 
what dtffccnded fiom the anceftor in fee-fimple, and no ,ods or 
chattels, fo the elegit lhall be fpecial in this cafe ; that tije jtulg. 
ihcnt-crcditor comes afgaiuft the heir as tvrre-tenant, and not as a 
creditor pcrfonally to him. Co' 's Rep. 15.//, Sir WiUiani 
Cajvt and Sir JVilliam 88. 

As to the third objec n it was anrwered, by THE Lord Chav, 
CELLOR* himfelfi tia' chere are two rcafons for tii * plaiiiti*! to 
con c into a court of ,uity : 'Pur first, That he iias m-t the 
lesjal intere*! in tins I > but only an equitable aflignnient, 

and tlienf .c he caiiuot takeout an clegit. I'liE OTHER, that 
thou_,h aietruliccs having the leg.d intereit arc co-plaintifFs with 
him, yet nucwithilaiidiMg that he cannot fuccccd at law, becaufe the 
deeds and writings are iii the poncllioii of tlic di. tcndaiits ; that it 
is agreed at the Bar, that a Jurf/ncLis was brought at Jaw againft 
yohn Hitchcock the heir, who pleaded, that his anceftur was not 
jTcif.'d , and as the plaintiff could not prove fwinn, f>r want of th^ 
wriiings, he was obliged, and v^iy properly, to fly to this court. 

. The Lord Chancellor added, that if the bankruptcy was 
out of the cafe, it would be very plain, that this judgment-creditor 
would aire£t the lands antecedent to tins mortgage; but as it is a 
iDoitgage without notice, equity will nut fuffer it to be diffurbcd, 
but will oblige thejudgment-cicditor to redeem it ; and the only, 
queiliou ariles upon the uitei veiling bankruptcy, Whether, us the 
bankruptcy has fall^-n out before any fatisfadtion or remedy had 
.upon t.ie' judgment, it is l«ch a debt of the lien as the proprietor 
of it IS to come in us a perfonal creditor for a fharc under the 
comniifllon, or is to affect tlic land ? 

• 

Mr. A'i torney-Genlral and Browne then argued for the 
defendants. 
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Hardwicke, Lord ChanceUar. The deffendants are not war¬ 
ranted 111 infilling upon It, that the plaintiff, thejudg nent crediitr 
p an ancefloi, IS to come in as a cxeditor under a comniflioil 
or bankruptcy againlf'the heir, if, indeed, this had baci. a b(>nd- 
d.-bt, in which the amcitor had bc und his heir, who had beeonic 
a bankrupt, there might be foine coloui twciiaigc the heir With t.ie 
bond-debt as his own, upon cnc Ifaiute of Fraudulent Devifes ; for 
if the heir in rui.hcale alien the land before the proccfsagainff him, 
it makes the bond-debt of his anceilor become his own piciper debt, 
and gives an aittiofi to the creditor againll him foi it, with an e'xprefe 
provito, that fuch cieditor lhall not cenne againff a purchafor 
bona Jide ; and if it had been the cate here, that if the nfligninent 
under the coiAmiliiun of the anceltor’s elfate deviled to yohn 
had been Lona Jidcy fo as the judgment creditor might have come 
againff«thc heir as for a uebt due properly from him, much might 
have been laid j but the judgment is a hen upon the land itlelf, 
and would have been fo even 111 the hands of a purchafor tor 
a valuable coiilidcration j d fortiori thcrefoic it mult be a 

lien 



396 

Elwvs 

Sir John 
Thomfson, 


In the Court of Chancery. 

lien in the hands of aflignees under a comtniflion of hankruptcyy 
who ftand only in the fame light as the bankrupt himfelf; and this 
cafe is not within the llatute of Fraudulent Devifes ; and there is^ 
ijo remedy for the judgnient-creditur to come under this commifr 
iion ; therefoic that is out of the cafe. 

And as to what has been infidcd on, that Sir John Thomftfon is 
not only a purchafor under his mortgage, which to be fure he isy 
but that he is a purchafor likewife as aHignce under the commiflion, 

llanding m the place of 'John Httchcock^ who is to be confidered 
as a purchafor, and if fo without notice, and confequently the 
p’aintiff is not intitled, as againft him, to hive any remedy but 
after a fatisfidiion of ever) thing he ha^ pi.r^'h.ifcd, which is to the 
amount of fifteen hundred pounds, being debts of t-he anceftor paid 
by the bankrupt, but there is no giound to fay that John Hitchcock 
is a pu''chafor for valuable coufideration, for he comes only under 
the will of Gt'orgf Hiuf Oti his uncle, and ftands in the fame 
place tliat Airs. Hitchcock the d> vifce would have been in. And 
fuppofe (he had b< en defendant ui this fuit, (he could not have faid‘ 
tliat (hevv:«k a purch.'der of this efttitc fora valuable ronfideration, 
for he comes oi.*' und^r the will of Geor'^e Hitchcock his uiicle*^ 
and (lands in tlie lame place that Ax. Hitchcock the devifee would 
have been in. And fuppofe Ihe had been defendant in this fuit, 
fhe could nothav^. laid that Ihe was a purcha(or of this ellatc fora 
valuable coiifu'eration. Ho'v the thue hundred pounds a-ycar 
a:ofe it docs lu.t ippear ; the was a dovike, and there was a real 
f {late liabk to a jiidgi::ei't, and made fubjtCl by the teftatoi to the 
payment of his dtOis, and aftci for paynu-ntof an annuity or any 
otl'icr chaigc brcaight upon >t by ihe teflaior’s will ; the devifec 
cntcisand j.ev' debts of a fni.ill and main iijtuic, and omits paying 
(udgmuit taln-jwhKh aic alitn o.i tin;lands; he is nota purchafor 
agaiiift the ii»dp,in« hl-cricliioi as to payment of thole lubordinalo 
«,kbts, but 1 e .a Is at Ins peril, and the land will bo (lill, in the full 
jil.iee, liable to the Jiidwri.ent, wl-itli is a mailer ofiecord that he 
tJijglii to take notice of , and tins is iiotconung in foi valuable 
conliGciatu n, but it talcing the ellatc as a tiulUc under the 
will. 


'rHi<REFf>Jtr I MUsr DtCRi K, that the plai min', thejudgmeirt- 
i 1 editor, ought, in the linl pLcc, to ledcem Sir John ’‘fhonipjon'sk 
ijioitgagc ; and inough iheie aie othvr l-nds compiifcd in the 
:r.ciitg.ipe which the judgment docs not afllcl, yet as Sir John 
I! 'v,tjr,>i ir.filh -.fon Ins whole rroitgage nmucy being paid him, 
tin; r'.'ife.npt on cannot be rcAiaincd and pioportiuncd to the 
jij'limcnt land', but lh.«ll be whole and entire, extending to all 
1 be'lands ; but when the ellate is come into«tly: hands of the 
jdaintift, the judgiucnt-cieditor, the equity will bc of a different 
kind, for he cannot charge h.s judgment upon thceAate of the heir, 
but he will be uiiftlid to have all the tftate of the ancell^r liable 
to be applied to his judgment, and if there he any fuiplus, thatt 
tii'iH- io toW'u )' h»t:st.i*tif'i’ ct t'lK :i’0't^gjgc-debt, the refidue of 

which 
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which debt muft be thrown upon the eftate of tlic heir ; and if 
tb»re is any furplus after payment of the judgment and moftirajjc 
muft be applied to Sir Jzhn Tho’nf'/on Ibr the beneftt of the 
creditors of the banlcrupt; b it the li"lf way will be to have the 
eftate fold. Which he dccrc-.d o^u.-red tlie money aiifinw from 
fuch laiej to the value of the lands aflLcted b» the jiidjjinenf, to be 
. applied to dlfcharge fu.h judgnimt, and dircfted the Mafter to 
enquire fhe value of Inch lands j and if they fell (hort, he was to 
nave no fatishiiibon out of .uiy other of the lands i and as to the 
I eft, decreed as above. 
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In Chiincfty, Ahchadmat Term-j i6 OtO. 2. 

jV/jR.PATTERSON’, the pLiintifF, b'-mj an ////merchant 
- who dealt in linens, employed Mjrs, EiK,yi and Wilcox as 
his faftors in London to fell his goods ft.*- him, undci a comrniijion 
^of two and a hall per unt. and Ihippcd liiu-ns for them in the fliip 
Dublin to the amount of nine hundred pounds. An invoice was 
fent over by the port to th- ui, and they indorfej it over to Kijara 
,Ti^ipe, for the benefit <.f Air. to (ecurc a debt fiom thefadfors 

to him of about eight hundred pounds lajl) being nowlfe 
privy to this tianfaition, for Air. Tingie did not deliver the invoice' 
to him till a month after it was indoikd. n'his inJorfement was 
»made in the morning, and tlie enfuing night the factors abfeonded, 
and a commiilion of bankruptcy was taken out ap-ainlt them • 
and theplaintiff brought his bill to be rei.evcj .'igai.-it^chisindorle- 
ment. • 


Cafe 
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HaRdwickf, Lord Ckmcellor. Tins i-i a matter tiiable .it 
law in in adtion of trover i for il a man put his goods in the hands 
of a factor,Jie gives liim power to difpofe of them j .ind if they art- 
fold, the adtion for the inoncy may be brought either in the name 
of t/je fa<lvr or the principal\ and as fadtors hive a power to fell 
they may do lo to Iccu-c a debt due no n themfJvts to another' 
if there is nofi.iud oi coliulion in the pci Ion to wi.om the goods are 
fold, fcno he is a crtditoi for a v.iluahL conlidciation really ami 
bona fide \ winch feems to be the e. (r of A'lr. 'Tajh. And a fadtor 
may make fuch afligiiment oi bill of file of his pi incipal goods it^ 
fecure the debt of creditors who are not even privy to fuch 
fecurities being given. N.vy further, thc-y m.iy make fuch align¬ 
ments although they arc in failing tircunift.uiccs j .md there have 
been fcveial cafgs to this puipole ; and ihou->h th<.re have Jjcen 
fevcral attemi^s to fet afidc fuch alligmncnts by fadlois who aic 
failing, in this court, yet they have never been .illowcd. And in 
the ot fiucob i /, Shephcanl (aJy bcfoie Lord King, w'iiich 
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Pattikiom very much debated, and wherein he reverfed the decree at the 
RoHs,'Vhe fent the point to be determined at law; and in A^h 
adion of trover there will be tried, not only the queftion olv 
* factors in general, whether fitch alignments will alter the property 
of their principal's goods, but alfo the queAion, whether the fadurs 
were bankrupts at the time of fuch aflignmcnt ? If they were, ic 
will impeach the alli^ nment that way. The confequLnce of al/ 
this w'ill be, if the alhgnment palTes no property, you will have 
your goods returned in fpccie ; if it do pafs a property, the- 
cJefcndaiit will only be entitled to his debt out of them, and the 
remainder will belong to the plaintiff; but tiiis i*- ptoper to give 
directions about after the trial has been .'t law (oJ» 

(fl) Tills crufe wis tricil at Guitlhll j-irc'Is anc! rfctipti " C 2 S»fa I17S ; 
in Hilary Ttrin 16 C*.o. 2. il l.) f, fl ihwrtfoix if .1 I pltHgcilic goods 
ChTfJuftcc^ Wfho licW, ihat though a of ipr.nc.} jiI may iccc'^tr 

faitOi luib po\^Fr to All, ihtrLf''y tht ^j'u ot them ill an d^licn of trc^vcr 
h r.d Ills piiiiCipaJ, yt c lic c irrot biiid or a^ra tht p'uwnctj on tcndtiing 10 th« 
^(Ttcl tilt pioptrty of ihc -djhy pltdg- factor wl at j-* di c lo him, without any 
^ng rhtm as a Twcurj*-!' lor h.s O'vn debt, ttndtr to the pawnee, Daubigny v. 
though thtK id rht loiii.aiity ot a fc-11 of ' Du\al, 5. 'Icrm Rtp. CC4 


Cafe ij8. I,a Noy a^rinji The Duchefs of Athol. 

lu Chancery, Michaelmas ^Tetnii l6. Geo, 2 . 1742. 

S. C. a. Aik. Ayf R. LA NOY, upon his marriage with Jarre Ftedernky novV 
4 ^ 4 « - 1^-1 Duchtfs of Atho\ and mother of the plaintifl", by indentures 

dated the twenty-eighth and twenty-fiinih of January 1718 
fettled his cllatcs. in Hanr’/ii rfmith and Fulham to the ufc of himfelf 
for life ; and after his ileccale, to the intent‘thjt Jane might have 
a rent-charge of five hundicd pounds a-year in lieu of dower, 
remainder to kis heirs male; lemaiiidei to J/r. La Koy in fee. 
In this fettlement Mr. La Noy coven.i itf-d, that if Jane fhould 
furvivchim, his heirs, executors, or adminifhaiors, weald pav u t 
the faid live hundred pounds a-year. After the mairiagc. Air, 
La Noy fin rendered fome copyhold efiates lo the ufc of Ins will j 
and in 1719 bequeathed the refiduc and remaindei of all and lin¬ 
gular' his eitate, both real and pcrfonal, wholly and folely^ after 
paying his juft debts, unto the defendant Jane', and appointed her 
foie executrix ; but in cafe he ftiould leave any ifl'ue male by the 
faid Jane, then he gave tc lach iflue his eftatc at Hammerjmith^ 
freehold, copyhold, and leafehold, he paying so his mother five 
hundred pounds a-ycar ; but if he left only a daughter, then his 
wife fhould pay her when fhc married, if it was with her mother's 
confi^nt, fix thoufand pounds. By indenture dated fhe twenty-firft 
of Oilober 1723, reciting, that Mr. La Noy, in right of his wife, 
was entitled, by her father's death, to a large fum of money, lie, in 
confideration thereof, covenanted to levy a fine of the eftates com* 
prifed in the indentures of the twenty-eighth and twenty-ninth of 
January 1718 to the ufe of himfelf for life; and after his deceale, to 

fecurq 
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ftcure the faid "Jane the faid rent charge of five huneVed pounds 
for life, in bar of dower} rcmaindci to truftces for a term j 
laflTaindcr to the firft and other fons in tail male ; renumder to the 
p»^^cirs of the body of Mr, La Msy ; remainder to himfelf in fee. 
• The trufts of the term were to r.iife fix thoufand pounds for 
daughters portions, if no ifTue male, and maintenance at the rate of 
eighty pounds a-year. Mr, La N:y died, leaving the plaintiiT^ 
' his dau^tcr and only child. ^June married the Duke of Athol, 

UptSif hearing this cjufe, Lo'id FIardwickJ! declared, that 
the fettlement in 1723 was a rcvfic.ition of the will as to the free¬ 
hold and leafehold cfhircs comprifed in that fettlement, and as to the 
legacy of fix thoufand pounds bc.]ueathed to the plaimitf; hut as 
to all freehold and copyhold lands not comprifcil in the faiJ fettle¬ 
ment, the fame belonged to 'Jane and her heirs by viiiue of the find 
will; and his Lordfliip di-ciceJ, that the defendant Jane fliuuld 
come1:o an account /or the rents and jirofits of the preniifcs com¬ 
prifed in the fettleinent ol 172 ^ fince the lefKitor’s death : and the 
laid defendant was, in the firll place, out of the rents .tud profits, 
to dedufl and retain to her ovv»i* ufe live liundr.’d pounds :i-year j 
•and in the neM. place, fhe w.e to deiluet two hundred and uiiiety- 
thrcc pounds fei lines and chaigesor lenewing the leafehold efiate; 
and allb to retain e-gnty pound • a-vear f’oi the maintenance of the 
plaintift’: and flic faid defendant f/f.e was to account .aihuJIy tur 
the rents and pioHcs, and to ma!k.e the lilce dedu^* lions. 


m 
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'I'hc plaintiff petitioned I'lr a relic iilng, fbewmg, that accounts 
Jiad been t.'i'ien bv the Mailer lince the dccite, and he h.ul m.ide 
his report, whereby it \va'? fiated, that the rents and profits h id been 
yearly deficient to aiifwer rht iiid five hundred pounds a-ycar, the 
£ud eighty pounds a-yeai, and the fines; foth it there wa»i balance 
due to the defendant of three thouland nine hundred and thirty-fevert 
pounds, which they were toictani out of tiie next rents and profits; 
and in confequcnce of this, ifthc defendant fine was to live a few 
ybars longer? and fuch arrears were confiJered as a charge upon 
the freehold and leafehold cltates, the plaintiff would be deprived of 
her portion of fix thoufand pounds, and allb of her inheritance. 

.Harowicke, Lou/ Chancellor, This caufe comes to be re¬ 
heard after a gtcat length of time ; hut that is no objci^fion here, 
becaufe at the original hearing Mifs La Noy was an infant, about 
three years of age, and has but lately attained her age of ewenty- 
* one, and comes in^time to complain if Ihc was aggrieved by that 
decree. It has been mentioned, that it appears by the proceedings 
in Che cavile that there was a furprife upon the Court, .ill the fadts 
not being fuifieiet^ly fitted in the pleadings. But that objeibon 
ought to be laiif out of tha cafe, for 1 have read over the decrdjj^ 
in whicli the pleadings are lecitcd, and it there appears, that the 
material points 111 the caufc, and all that the parties could ti.an 
forefee, arc put in ilfue for the judgment of the Court; the two 
fettlcments arc truly Bated, except as to the covenant for payment 
•f XAf rent ch.\rge of five iiundrcd pounds a-/ear ; and I cannot 

impute 
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impute that omiHion to any defign, becaufe it is probable tHerd 
a^nft rnight be no occafion or jv^fon to make life of that covenant; 
or At*!*©^.** therefore Tl was not ftatc’d in the bill. The will oJ" Mr. La 

is alfo fet f(1>th ^ and the great point as to the itocksaiid annuities 
which Uocid in the joint names of fhe huiband and wife at the time 
of the deatti of the hufhand was not only fta^ed in the bill, lAit alfo 
infilled upon by thu anfwer } with this further,..that the 

, pleadings do not reprefent the cafe aslf the eftate would intall events 
anfwcr the aniuiity of live hundred pounds a-year, and alSl oth^-T 
charges upon it, bccaufc Mrs. La A'jy e\prefsly flatcs deficiency in 
her anfwei, thciefore no defign to prejudice the intcrcfts of the 
infant. But if anything has been onntied, though without defign, 
or if the Court has erred iii jiidoment, the plamrifl’, A^tfs' La Aiy, 
is intitled to have the decree rectified, and to be relieved. 

The objedlions again!l the decree arc : First, That t|icre is 
a dircdlioii given in it for the payment of five hundred pounds 
a-ycar for A'[rs. la Noy's jomtuie, as alfo of eighty pounds fog 
Mifs La Aoy’s nvuntenance, out of AAr. La Ko)\ real cflate, 
whereas the real cflate falls much /hort of doing this j for though it 
is recited in the fettlcmciit to be :i thoufiml pounds a -year, it is, ih'" 
reality, no more than four hundred pounds ; therefore Mifs La 
the plaintifF, is entitled, as heir to her father, to have her < 
inheritance exonerated, and the five hundicd pounds a year and 
‘ eighty pounds a-year maiiiten.incc coiifidered as debts, and to be 
turned full upon the perfonal cltate of Mr. I.a Noy j and if that is 
deficient, then upon the copyhold cilate deviled by him, fubjedl to^ 
the payment of his debts ; and this bveaufe iheie is a covenant in 
the I'ctclemcnc, that in calc his wife furvivc him, his heirs, 
executors, or admiiiillratoi', fhill pay to her, for her life, the five 
hundred pounds a-year without deduction,except for land tax; and 
that thcrcfoi’c ibis inaices the five hundred pounds a-year a debt 
upon the pci Conal ellaic, lo as it ought to be fatisficd, in the firll 
place, out of tliat. « 

As to the five hundred pounds a ye.ir, the objc< 5 lion is carried 
too far i though ilierc is one kind of rcln-f vvhich 1 will mention juft 
now i for though theie is a covenant ol fuch lori.is binds the perfoir 
as Well as his land, yet it is truly laid hy the Counfid for the 
defenoant, that the perionalty was not the original fund chargeable 
with this annuity (a) ; and in that rdpci^t itdillers fiom mortgages 
or other iiKunibiaiices upon cflates ; fur if a man borrow n.oney/ 
s^id make a mortgage, with a perlonal covenant for the payment 
of the money, imd alfo give a bond at the fame time, thcic being 
in.tins cafe boilowing and lending, that ij/hich is the molt 
l^atural fund fur payiuent of debts fhail bit: firft applied, 

(j) Burgoyne v. Fox, i Aik 575. izz Eilwaids v Frerman, 3, Peer. 
Calton V H incotk, a All.. 455. Wms. 456. Evelyn v. Evelyn, z Peer. 
Caventry v. Covtnt'y, 3. Peer. Wins. Wms. 664, 


which 
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. Ivliirh is tl-c pii.'' i il cfi^rc, :uia the inoif^.i^e I-: no noic tlir.n a 

fL’ciyii) (./). 

. t'.;s ar;’!iciri>''ti of the p^'ronil cfla^c was n'^ver ci’iied fo 

far as to \ pmvil'.v.is forwucs ui r'l ■nifable upon 

lanik the hu’d is the pnniaiy o. a lui.jal fuiK^ a;i-! whu'j\ cr 

t ik( ■. tin’i-llat'- iriii'i t.ikeit fubi-'it to fi. !i hen. I'lh rch*t'i upon 
the fettV.'iiYeiit iii 1718, in cnr.fidei.itu'n ol ti.aii'’ ■, v.Im'ii is .1 
good ct;nfi.leialion f/'k . L <7 Aj; lettr.'. aie.d • (.f tli? 
vaiyc'dl ooe thonl ind poiijirls r.1'. he r'Cin . it, upon 
hiiplelf i..r lifa, wii!i a rcnt-c!iarj,e oi I'r'e huii'hcd pcuiiuls a-3 cat to 
his n'lfe !<-r a jc.inture, and, iiihj' eb ihereto, to the hen i .r.aleot his 
\Miii lemuitdii lolii*. ov’m nelitlu-n, ITjniji *h.s 
llrl' letllenieiu, y?/1. Ln III u!'l ta'-'e tins c !L u, only as n'bt" 
hen t'l her fith,.!, a '-1 a ineh i. r.» i 'ht le» comk a, ainiL i.ie 
poifoi'i il eHate, and « 'it i ( i'*!» lo i! !' -hci tlie rt il ■.;! ite of .1 
deht bn p';hl ppoii 11 i\','t:v,i-'v. .% 1 ileinen'-j u..'’ei t/r.irli ihe 
L’kes. Iiiippof. ill. !■ ;i ■ 1 II ' .1 f .i.ul he had i.ik< n ir ('/ vi: t e 

ct'lhe hii'aitUoi to th • I' isiii.l'. (•! tne boily ot j»/r. / ■ \'w, 
-ii'llo hi'] tnk.n 'it / oe could not direnLiJi»ji)..r 

'•■rt out ofihe peii'oii il ( i' I'e, !• c il ‘ lie 1 ikes it under the \ei / let- 
tleii)',!) , to tl'.' 1'* .ipuu.h, v.hi'h :s on^un.];/ 

Ciiai 1 iinoij ihc etl I*" I'.r. Il , and it i:. n> mall cillsol jxativjns 
fi'i youi j. 1 c'nhli.’M ; .iS if a n.n 1-tile In ell-te lor hie, 
rein • I ill* n l'i Iiii \m!'; iu: .1 joi ituie, reinaiiidei lo iruilces foi liva 
h'i;i‘Ii i.i! \. Il . 1 If v ii’n; ,ei i lel p o lee^ 1 > ui ii idei to ins h’ll 

:in I oil, I loll in I..1I U'ah', iii- 1.I ' I la 1 e in.ior cor-wj a^unll th^ 

j): rlor.iil ollat. to ilii'I'.'.;;? In . ■ it.’ue,: o.j* o| o' ; and then* 

never w.is a d ,1... In ii itit'll . he it c.iao, J, ilitici'ire tJie 

p! niitiji, upon t.i.'p. 11 <•) ,» nuuiL h ■ aiituL.! to thnnvthe 

aiiuiiiiy u; iju t;.e j eififi u ell ite sii •J!li.l..iic;I tiie iiili*,itanee, 

tljlCculK' I'pen tiis. Illll 
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Upiar tin; f tiaid, ;! ''i«. is n > ki i‘. 1 of liie vah-e of / ,2 
A'’'y’i cllaie f hiiLm umiu h i.ti' n t,t tlie lubu v|ii' pt ioitua: v.'hicli 
c.iiiie to the wile by iiie u.. 'thiii tli 'l.iiiii ras.rjr •!< o* iu'-pi’ifoiial 
clbatf'j she hiilbaiid lei i'.' i t.oe to d il'ov tl e u.'e. ,1 t'-e lormer 
fettleiii'jiit, .lod mal ».s a iii.w ou' oi li'ii Jelf ioi ‘.1 j the.1 to the 
ii't’nt ihillns wife iiia\ r -'ii’iC iivk liu';di ..d pounv.s ,i-year forlur 
Jik .is i piiiirmc ; thin lor .* r- im . f tv'w huudi .’d \eais to r.nfc 
pvatioiis for d.iu”'neis, • /-. < I li\ ih uf.inJ poti.!!', m eaie liiere 

_^hoiihlhe .1 Ion , or in cafe ili».:e ih' i ld be f aly iiau'jl',ti.rs and tiofon, 

with me under to flic Inii ^ o< In n'.n body, niih a p .n.undei to 
hn own ilp.ln heir®. Llpon this 1.1:’.. Aj.yj I,a h.i« 1,0 

thie to esoneiate the k.i! c I .le ef l.i.s joiptire of llvi lumdri-d 
pounds a-yeai, hj-' (Inown j it u^ioittlie p' iluiul elkae, becaulcflie. 


(irn CpJiv V. CopP, 2. S .’.'0 
ML>n(.ll -tf HowA»d, Trie. Cii. (»i. 
King *1/ King, 3 r<tr, Wi.i rcS 
* X. Atk 41,6 '1 inkiiMllt ^ . I • ' . tr, 

z. Blown C C. 57 . VV.iHl ^ Dtidlcv, 

VoL. IX. 


2 111 C C 116 r I 1 Jiirrt V. 

Vy 2 I'liiu^n C‘ C.ti-j. 

;/> Miiih, I. Atk, 158. 

ijiov.r 2 ..ilk. ii,t^ 
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La Noy Joes not Like .IS a purchafor by virtue of the u/cs of this marriage.** ‘ 

\ Settlement j for, in the liilt place, it is afcttlement after maraatje; 

OK AfHo'tV* lartly, there is no covenant in regard to the inheritance *o 
difchcirgc It of this annuity : and as to the inheritance of the edatc 
itfelf, Aie takes it under a general limitation to the hens of thebody 
of the father ; and it Mrs. Lu Noy had died, leaving ilFuc a daughter, 
and atcci 2\fr. La Noy h<id married again, and had ifl'ue Ton, the . 
, othei foil would have Mki ii thceftatc before her; which- (hews, (he 
did not take as a piirchafor undci this man iage. But I aM ok)vX- 
N'lOK, upon thi>» (ccond fcttlenicnt, that theie is an equity in M/'/s 
La .Vfly, tlie plainti!}', to turn the Diu/'r/] of At holy in fume degree, 
upon the ptrfoiial tftate ot Mr. La May > md that in relation tt> 
J'lx thoufanJ pounds provided by the (econd fettlemcnt for daughters 
portions, (he lli.dl Itand, as to the perfonal elfate, in the pl.icc o( 
the DuJuf of Atholy her motiicr, and be latisfied out of that. 

As to this fix thoufanJ pounds, (lie takes it as the only daughter 
of the marn.U'e, eitliei as a piirrhaforof ic by virtue of that confi- 
der.ition accruing to tlie father by the accctfion of the fortune of 
the mother, or, laying that outofthe cafe, fhc is a child claiming a 
proMlion, and therefore in this court in the nature of a crcditoFT* 
If that be fo. What will he the cfFecf in a court of equity ? 

In raking the account, there appears to be a great deficiency ot 
near four thoularul pounds, which, as has been obferved, mult run 
on as abiirihcn upon the enfuing profits, ami upon the inheiitance, 
With .ijtcrell j fo that if the Duch.'fs fhoidd live to grow old, iiav 
only to arrive toanitural age, it will exhauH the inheritance itR.lf^,. « 
and fo the fix thoiifand pounds can ncvi r be railed, bccaufe the 
annuity is piiot to it, and his lw-dh)vvcd up the edate which was 
the fund for it ; ihiTidou* it is inciiinbetit upon the Court, .is fn 
as it can, to prelcrvc both right'.. 7/» />«:•/>,/i has two funds ti-r 
her jointure ; the re.il ellat.', and coven.’iu tir the payment of it 
by La iVy', his executor'’, adminillr o-ns, or affigns, which 
raifes a charge upon ih<- perfonal eil.ite , .md it is the coiiftAiit 
courfe of this court, if there are two crediL'is, one having a double 
fund for his (cciirity, and the orl’cr only a lin^'lc one, to turn the 
former to r.ake his f.itisf.iclion fiut of that fund, in the fill! place, 
which the latter has no tight to come upon, that the fecurity ot the 
other may be .is little pri juJiced as pofiible Siippofc a mlSn feiled 
of two real eftates, make a mortgage of both t.'i..ie perfon, t,» 
fccurc the lum of a iho’th’nd ^-ouiids, ami iftcrwaids makes a 
fccond mortg.'igc of one of rhofe real efiates oijly to another, who"^ 
has no notice of the tormcr mortgage; in this cafe the firft mortga¬ 
gee lliall be compelled, in th'' firft place, to take his f.itisfatlioji 
out of that real ell.ite, which was net comprifcd in the fccond 
mortgage, in order tiiat the fccond nnntgagee m.ny hive his full 
benefit of the cit.uc included in his mortg,ige ; and this though 
thefe two edates may dticend mto difi'cient hands, or to be fettied 
diftercnt ways. 


And 
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Ai)<) r *.’'1 ('V orn:ioN, that the pl.unt't?s La A^j to LaNoy 
fi’ci''eher own fiv tlioul.iiiii pounds and her maintetiance of eighty agam/i 
j:5^unds ii'Vf.ir (as they arc charges upon th<' finic tuii -^th which Ducuifi 
,t^te Dinhef^ is a cieilitor, and prioi to AJifs ]^u A^ov), l^s a right ‘"^.Athoi,, 
to tiiin the Ducht'j'if who has a doublet'; ’.J for her IvCutity, upon 
the |H:rIonal eftate,oi upon the copyhidd eflatc ilcvifcJ for paym*nt 
of dcbis ; and that as to ihc fix thouliind pounds asid nuinten^ncc, 
flic fhall Hand in die ni ice of tD \hf/}y and have hv.r fatisfao'!;ion 
our «‘»f the real cflaLv. 'The Cafe I i-avo me .tion..d, and fevcial 
other cafes, arc proe fs cf it ; there is aUo a iLfong cafe to this 
purpofe in i. Vern, R-'e-ev. P.ccvr, and t ie fame cafe in 

2. ^^63. wheie Sir R,chard Rctv.' <’•' •'ges his linds in B. 

with a portion of three thoufai d r ninils f tr hij daughter by a former 
•ventt 7 \ and then ni.irncs a feco id wu'e, anti n*’kcs h.r a jointiiiC 
of half the l-iiuls at//, without t i!vin|r notice of the charge of tniec 
thoufand pounds ; and afterward. thinking ilu* .'ortior 'vould def.-at 
the j.iintui e in /#. tak.s notice thcieof, .in.l dev f.s to In'; wife 
other lands in D. in lieu of her jointure in ji. and die. b'le nn) 
the fon and heir agree togethar to defe.it the daugiiLcr of her thicc 
•sJ^oufand pounds , and tliertfoic the wife, fin .iiig that the fettlc- 
nient vvhich was made on her ni.irii..ge, tliough rubfequentin time, 
would prevail .-giinlt the three thouland pounds charge, which was 
VTiluntiry and fi'audulcnt as to her, adiieies to her jonituie, and 
refufes to acLCpt the dcviu j and tlie daughrer’s bjjl was to iie 
relieved ; and the Lord Keeper decreed, that die plaintifF fhoL..f 
hold fiich part of the lands in D. as fhoiild be cijind in value to I'uch 
t.f the Linds in B. as were ooinprilcd Withn tlic juuituic until her 
portion w.is laifcd. Now tins was puttin^j the daughter in the 
place ofthe inotlier fo far^ and it was ftrongtr than the pref.-ii'; for 
till* c.'iaige then* foi i!ic daughter was only Viduntary, Jivhnot for 
a Viilu.ible conlideration, a*- heie; and the d.vrfc there \ is up ,n 
the Line foundation as Iicic, which was to prefervc the iig’hts of 
noth p.uties. ^ 

T'hc nevt qucftion relates to the I’.ghty pounds a-ycar mainte¬ 
nance for .1/1/1 La A'jv ; end a-, to t:i?t th'.*.'‘c is no ground, as it 
iLiUiL oiiginally upon the foot of trio i.-ttleiucnt, to la), that it can 
bew charge upon the p-nsonal eifate, f.ir there i-« no |Kti< nal cove¬ 
nant for'tnc pax incur of it ; but the niJi’iteM.nice ’vil' ffand u >'•!’ 
the fame foiind.'tion as the pc/ition, whu h is, tii't the fund notWci" ^ 
luflicicnt foi both, and the nioliict h.r. y r .1 i e/'t to come upi ;i 
'the pcifinal cilate,«lhc d.iughtcr lii. i, //j tunlCj ilai.d in li».r 
place. 


It has been objeclcd, tint tlie mother mi ht nor fo hive this 
whole eiglily p*^m*ds a-\i.ir tor the in.iinii n incc t-f her daughter, 
dp cially in her tendet y« .irs, when file t<>uld lU't be fupnofi il to 
lay out ^alf fo imicii upi>n her ; and tl..it b] the Lev of luiiurc fhc 
ought toniamtaiii her out of iicr I’xxnii If.itc, lint this i-, caiiViiiir 
the point too i.u, .ind the mother mult i'..xc the cie.lity pounds 
a-yeat, becaulo flie has nianuamed her ciidd. In cafe Vi’hcrc a 

D il 2 legacy 
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La Noy legacy is ;;ivcn to a clillcl for a portion, and not ir-nlo payable till . 
twcnty-oncj and tnj CApnliioiis in the vvll for it to boar intcrcft in 
or .Ath^c'J * nican the inothci, c/eii there, (hall not be obliged, oiTf'of^ 

her own I'iWlnty, to maintaiii her child ; but this 0»iiit will con-^” 
(true the legacy to bcai j- teielf, upon a picluinption, that as the 
Q teihitcr intLiiJed it as apoition, he iiiud neecii.Miiy inu ntl it lO bear 

inurell, othcrwilc tlie pour child, in all liJ».oli!iood, will llaivc ill 
the mean time. . 

'I'lie utrnofl: t'l it the Court docs in r.^fes of maintenance rs,xvtrcie " 
thoic IS a large eiiate winch comes to an elder (^n, and there is no 
pro*. ilioM (oi d raghtersoi younger clnldom, the Court will order a 
larger provilion |.u (nth cKler brother, th.i; i’ • childien may have 
a maintenance out of that, upon a s.lMinptU''i, d it if the elder 
broinar was at a :,e, he would be thi ho'd.ki i per ol tile family, ami 
w'ould nuLe ’ns youiner biothers and Idle is welcome, as his 
Loidihip expr^sicd it, to a lunning in 1 I. > Li tchen. 

As to the i}i;.uihon iclating to the I’toeks flamiing in th'"* joint 
names of rhe lunban'l and wuc at tiv timeof the death of yj/r. La 
jVffV the bulb.^nd, tne c le is thus : AL. L.i married A/n, 

/ ;/.<!/.tA, tin pii Is..If 1'ft.i.h /' cf wlieri /he luul lU) portion 

and m conlid lalion of in image, rnikeN lier a jointure <if five 
bund!n! pounds a-t^ar. Attei the iiniriiagc, by the dcMih of 

tiler lather, who, I’V adocievm this eouit, wasconlfrucd 
I i b ‘ atr.^nia/i of 11 k became iMifled to a fifth fhare* of 

tie orphiiiage part cil his ptiinnal citate, whiedi (hare this Court 
ordeie-l to be transferred to Ala. La A ,, . rid not to thehiifband. 
J'ut however the Hocks, to iliearnounc of lirceen thotifind pounds, 
W'eic t.M.i'f' -rtd to thtiiii.. their JO,int nam- s, IJy this, thehufbami 
b r ' I j i.v, tr < ver the Hoe''., lo as to reduce it into po/ledion ; but 
ns It v . • .• a .j€ in .mi ' he h id j’ot .iltercd the nature of it, 

by ills ii< .<th ti'e wife b.'d a doMhle claim : llr; one, as it W’ns a chojc 
III ttclioH in her rr'ht uMfe.'Mi s’d it v euld br Jongle) her, and not the 
perfonal renrefent.ttives ot hei hMlb.ind , the otliei,lhat .is it was wi 
their joint names flit to.ik it by liiiiiior. '1 i)is,tobe lute, would 
be the law if riotl.hi j fuiti . r h.id beni doiie : but the cafe does 
not relt here , for ..fter the augiiu lU.ition of foitune in light of the 
wife, Afr. L't Ny makes a fttond futtlement, wherein lie lecitcs 
tii.tt yl//'r. La Noy wasenlitird to long .nniuities,aiul uthei pcifunal 
citate of ht‘i father, to the* .iiiiount of id teen thoufainl pounds, and 
that he*, in right of ins wife*, became intitled to them ; iii coijfide« 
ration wheretd lie revokes the ules of the fonnijr fe'ttlenieiit, and as ““ 
an augmentation tf.f reef fettles the long annuities of three hundred 
pounds a-ycar to her for life alfo, rcmumdei to his firft and every 
other foil in tail male, he. fubjciS); to a tcim to raifc iix thoufarul 
pounds as a portion for younger children. After this rcftlerr.cnt, 
AL. La 2\oy dies in the lifc>time< f his wife, leaving thefe joint 
flocks unfransltnetl and unaltered ; fo tint in point of K-w they 
vcfi in the wife by furvivor. JJut tlie plaintifi'iiififts, and the fame 
point was iiiiilled upon foi her at the oi igiruil hearing befoic Loud 
JC iNG, that though they aic fuivivcd to the wife at law, yet Ihe is 
to be conlidercd only as trullecof ihciii, foi the bciieiuof the pcrlonal , 

lepie- 




Xn ihc Couft ul i.-iKinrcr)', 

rcpicfcntntivcs of the luifbaiul, v.l’o .'>c I'l-comc p‘rof 
them,and of all the wife't foi tune, !'v ^ I lil I 'itlui.cnt by the 

hjilMud in confideiation of her ace. .'I.i.i al fnitune. 


*I hail at firft fome doubt upon this I’.ead j b.it upon looking into 
the calcs 1 AM oi' tO’jMOK, that 1 c.vn ot carry tin; doiHiine fo 
far a') the plaintift infob, zf,z. to have I'lcfe lloc-ks confulercd as 
pait of the pcrfon.il clLite ot the hutbatid, and to take them lro:n 
the wile. , 'I'hcre h.i\e been feveial cafci* wheie a wife has been 
intitled to a portioi', and before mam igc (the wife being of age 
upon agreement wilIi her, oi the wile btmg undtr age witii the 
confent and agiccinent ot In r i.i>Iii.i, tinilei-, or guardian', the 
hufband has m >d<‘ a t'l t'i iiiLiit u^/on hit i i C()nl'tJv.iation oj or 
jirevious'to fuch in.uiI..ye, and in Lonlii'„.ratMn of her portmn, 
\.’)iich coniilled in ;// //.V/;;;, an! the hulbind has dnil 

without u’ducinj t!um into policdion, this Couit IklS decree*! in 
lavour of Ins ren.. f nt.gives' agunfl tne wif- , much me;e WwiiIJ 
it do fi) in f.ivmir nl c.'''i’it"is, lor th ■ iiicr a!j of the hu'Lan.l’s 
“^iLifoiiil eilatc. Ar.d tills has goii'* lo l.it,tli.it whcii the llitlcnu nt 
made by the hmh.iiid Coild imtcbe (.nd to be an ai) 'pni.* one to 
^lie wile’s fonime, vet as ic had been tac a'^rcement of the pe’ties, 
and the poilion had '.Kv-ii the motive ol the let.lenient, t'e* le,*’. fen- 
tatives ol the hiiflMndha\ eheen dccrs,.ij ;lie poi tioii ay.iiiil' the veile, 
J^ut all t’lcl'ecMles are ef fettlemcnts or aiticks befou niamegelor 
valuableconieJi. iMtien, aiiii not wheie ilic) h.ue Ivcii t ilhti volm,- 


tart,oi the v.ik umlei lovcrtuie ; .uid ‘n tiiegciui.d t .fcs tin f t- 
tl mentshave iiotb. I’ll ii’ccpiitt to tie fortune; ai 1 i ; .lexpic.'hon 
js only m.' 'e uL* ol \»'!r. ''e jhe gtneial dut^liiii" is I’lil fjv ii , .mj 
wlune you examine Itnoily the c:'(i.s, the fettlement ha^ o it b».ea 
.i.’eijii.ite ; and tcl the li ttlenientli is picvatlid lo l.n ..s to m. he tlie 
wile atiiiitce o^ hei o\v*ii J 'Ji s in n m ti\oni ol the b'libuid's 
reprclent.itives. 'i h. ]'e| ni (ctfK mint is upon a vei y fo itarref- 
lii.ii of loUiine n. .Je eiti 1 mama:; , and dnni.g the covcituio ; 
and if this 1 'til' nit tit is to be tried by tlic i ile 1 .d doe. n, ol its 
being an ailApi.’ic oiu‘, it i^ plain it i- not, r.ii I’le Irn ..iid li tiles 
nothing JRW, but o.nl) a iiit/Vilion t>l bv thou en.l .i,i>U lt>r 
> tin 1 u.i's (‘tiled ail b,iul\ trcbaiil*. iiniK 11 it. , the: 
jointure oi the wile is only niCK..!. d bv tl'.'.e 1 . , d ji,n.,ds 

a'veai out ol louL' c.iiiiuitiis onb . v.bieh w.iel'-' o\.n i .n-tc. 
'I'liis is, indeid, .1 ptiiviiioii, but dvics .loi conic v. it'unt.ic ni a niig 
ol tins lulc when the Co at I i^s the letlie.n- :r. I^ lO In adttr.uUc. 
l^ut that IS notthe thing 1 tell upon ; tv* t;ie isa voii. .i..i} leiiie- 
incnt, and after rftaiiuige, and th-’iilo.e .lO Csiai:.-* uliich is 
biiid.ng ujion t^'-- wife, llie being a lj.ju ty .md mie' !.■ to ci'n- 
tiaat. and theic weicno pjifons, fain^r ot otlur tiinti,, a> lon- 
tracl for her ; theVaother indeed r p.n'vto i''c Icttl: Uv-.i', 'virtiia 
had no power to ago e lor her. Jf this iit'.leiiK iil iiad Lonf (5 be.oie 
this Coin t. It would li.ive gone bv.lore ihc Ma ..r to u.'ve o ecu - d 
propolvtis I'm Inch a lettlemeni, and Inc nii^lit .uive beiii'Xi m-il 
in couit, <jr bcloie tiic Muller, lo c\pri.ls hei v-ui i-.it lo the 'e in-' 
iiicnt, -uid to the Imlb.indhs navi-ig In r lortuiu , in me J-’i..- \ > '■ 

a woiuuii who Is inamcd is examnun apaitupon 1 -e. i 
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Now this way the wife might have been bound by the fettle-- 
inont(i/^, ai’il the h.dhand’s rcprcfcntatives entitled to thefc 
chjh in t, ", :n. Jl.it to fay flie is bound by this ftttlcmcnt, by 
V Inch die talvr s iii'tiii!' , except out of h :r own portioni wrhoot 
til ■ inlLi'v'c;i*..oii ol tins Cv> jit, is cai ')in" it f'nthei thin ai’V of me 
af S, It v.>u look iiilo t'lc Cefe <'f Cole (/), Vvlucll is 

the ’ll .wit that can I'j .nentsoned, tlie ju-wifu-n tlnre, uidecd, 
rn ' f. the wife VV..S ■■’ot .'deqiiit., but 't .’..n an a;n'eerr{.iit 
b t.)»e I'ariiagj, and ..1* > i ‘ oiid given 1'., ili ■ huiband mccnlide- 
la* i of luailiege, and theietme .in .i;r:ee.ir nt when tlic uili-vvas 
c.ip ibit ol coi.irai.Aii'l in ili.’t cafe iny Lijrd 'I'a! hot I.iys 
jt dov. a r and ovei, tl-it it was the agrceir.ent ol tiie wile, 
tii'Migli 1. id quai' LLtleniciit; that the w/bi'ft'ie iiiaLri'tiony, 
vv.is cap :l le ol harginimg, and of parting with li m foiLune, upon 
what t‘I nr-r.ie plcui .d ; and tii-.t Ihe l.ouiri by it; wIim'U 
holds not 1.1 the pi I feru cafe. And tlr* [ii^fei.i c.d" K'llroiiper 
fi.i n th. .ii '.’iJ of the j..:;ii.s. 'l iie ret iial v\ i-, that J/r. L>i A',y 
was iiitu’ed Jo jjj.s luKiC in right ol 'ii> wife, and he ta'res thi tra il- 


fe-r to hill l.li ..i’ 1 W'l ■ j.Mioly 


h.ifl It 111 h's power to r. luce 


'■ f-il the,; (J. ek. if .it I’-jiight fjt. jHi'= b< iiig lotitled in n|diii)f 
lii^ wile t.' ,'>' |V Ifeek,, I’.iough he w.is only to hive the benefit ot“^ 
thin. 1.a h,‘1 ' would be a good coiiluh latioii fni this feltleiiieiit; 
pad he hi'gi.L i .lend, by taking the transfir _^oinily, to li.ivc it iii 
Ins power toffl. hei» il-.tks, oi, if he didno*, to leave tin.in to the 
diceclion t>( the ! w t,j iuw. ,vc to his. wift , and 1 wil! not lakctheiii 
fiorn htf m opp^ m.i lo iiie inier.lion of her hulbaiid. 


Amj His {..ORD'Hir iiiR.;.crn> .i i aicount of wdi.it was due 
for t le j'.' tion of fix ihouiai.d pounds, and alfo for the rcin-chaige 
of five hundicd pound' .i-}car; he* .illo d^revJed the clJ.ilcs to be 
1<ild, and, \\:rh the coin ,t ri* tncdi fendants, o'dored ?. value to bo 
fet on tile annuity of five luindred pounds ; and that the mone*y 
anfing In iiieh fale «>: files lliould, in the fiift place, be applndfc 
piy the v.Jiit of th^.: 'n! luniiii i, and, u’ the next place,the .are.u.s 
rl maintenance, aji'l the'^ tf e porfon of fix tho'jfnd poimu's and 
iciter.'i'f ; . i ■ cj'i’e th' moiTw inli.ig by fueh falc Ih.ill not be 
fiifhtient t.» unfwc-i the lu thoi.la 11 pounds .md niLerrit, then the 
Jiiu'Mif us lo nd ' rl'.e pi,. c of the dcf.’ndaut the Duchrfs 
ylt’j ,io have . ii 1. n, m of the covenan*-. contained in thejettle- 
meet of 29th 'Jr 4 'iu uy 8 for payment of the annuity, and by 
vi; I„e thereof to receive . --.t.sfachon for ih'e deficiency of her 
portion of fix thoufui'] pOuiUiS and interelt out of the perfonal 
rlKite of her father '/'imrs La Noy ; and if the pcrfriiial efJate 
ihoulu piovc dchclcnt, then out of the freehold and copyholu eftat^ 
devifed by the will for the payment of debts. 


(if) r. Cny, 2 A'k 67 

Olrlhai.i V. 2 At;. 4^4. 

T.lilncr'i; C'oliiic.r, a. I’m. \v.,, (j.i. 
FraA-r 'o rtailln., 1 C (_ ^i.,. 

Minit V. H/dt, i l!rov\.n C. t, bft;;,. 


Dunmock v. Atlcinfcin, 3 Brown C. C. 
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Xhe Attorney General ngainjl Baliul College, Oxfoid. Cafe ijg. ^ 

• In Chancery^ Tyecember ii, 1744- 


'TTARDWICKE, Lord Chanerllor. In fhis caufc, which is C 'Tcon a hiil n- 
brought here by the pnncipnl and legcnts of the uujverfity of n't t'le noi- 
Crliijgozv, in Scot/nndy in the lumc of TUt At roRNF y GeniiK al, 
there arc two forts of relief prayed agairill the diffeient feis of j.j ij ,vr an*"Ic! 
defendant, viliich arc two : The one tlie tnaifer and fcholars of count of the 
Baltol Collegey in Oxford^ in their corporate capacities, the mafter funas, and iiut 
and fix fenior fellows of the fame college m ihcir natural c.'pacities court of 
i>^ truflees, the vice-chancellor of Oj^ford^ the provoll of 

the prefidcMt of St. 'John's^ and the mailer of Baliol. 'I'ne other ntr m ^^lliClul.e 
fat are, the rcprefi-Mtativcs of Ah. If^'iilunn Spn'/.Sy in relation to a objects 01 tlit 
leale taken of the conielled landn, and afterwards affigned to him : tb-a-ty Aiould 
and there are the truflees of the original Icafe, as .ilfo other perfons 
brought before the Court, againft whom no relitsl is prayed. 

As to 7 HF KiRsi SET, there aic two kinds of relief afltcd : 

The fiifl, to have a genei.d account taken fiom the bLvinning of 
ihe rents and profits of the ch.iiity-cftatc, and how they have been 
-applied for the beiieiit ol the charity ; and that fuch pai ts as 
have not been applied iniy he conlidcred as fo much money in the 
hands of the college to be ajijdied to the charity. I'hc other 
relief prayed again/T theiii i*:, to have the direction of this Court 
for the eflablifhment and regulation of this charity foi the future : 
and this lall is not oppofed by any of the defendants. 


As to the firft head of relief, it mull be confidered upon the will 
of Ahr. Snell in 1672, at which time, by the laws of tS\o//rfW, epif- 
copacy was the eflabliihed conliitutioii of that Chuich ^ and by 
that will Ahr. Snell dcvifcsromc annuities for lives, which arcfince 
f.illen in, and fomc legacies, which :ne paid ; and then gives the 
relidue of his cltatc to ti uflees,and directs tliem to convey and fettle 
itlipoa five or more perfons, and their heirs, to he nominated by 
the vice-chancellor of O\fo*d-, the piovoft of the prefi- 

dci.t of St* 'John iy the malter of Bnh'Ay or any ni-e of them, 
upon cruft, that the profits and produce lhall be applied for the 
maintenance of a number of fcholars born and educated in Scotlandy 
who fh^l have fpent two years at leait asftudents in the univerfity 
of GlafgoWy or one year there, and two more in fome other Siottff 
.univerfity; and fuch fcholars arc to be r;!Ueicd of fuch college or 
hall in Oxfordy and«co have fuch exhibitions or allowances 4$ the 
faid vice-chancellor, &c. or any three of them, fliall appoint. The 
number, indeed, of fcholars is diie<lled not to be mu'- r tiiiee, and 
not to exceed fii(e,»unle('s the prouucefhall reach to niaintain iiu^ie. 
Such fcholars are alfo Jiiedccd to be b'uiiul in propeu iccuiit^, 
upon their adiniffions, to foiflit five I 'iiidi' J pouiKi-, a-pi.cc if ne 
fhall enter into holy orders in Oxfortiy and thal!, afiei ludi aJmil- 
fion into his holy orders, accept uf any ipiniual prouionmi Lithcf 
in England or // alesj “ it being my will and denre, that cvci y Inch 
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fclioLir f!i. M ref lira into •?(/, to bf’preferred there as his 
“ merit Jh.ill d tcive.” I ne colh/.e of C/.i/^aw arc to rceom- 
incivl . to :i'ie vicr-c!i.inci;Il.)i, &c. iipoji .i.ivvacancy under 

tl* ’ et!’ ■’ * i ; k*! d '*>■' leh.)!.ii js t .take betielitoi the exiiibitioijs 

all ve !-.n t i , bcloit adtiiilij/n, lliall be 

' t I’.; I '! r.\ 'M'Ji'tli.. ar ihvii ir\n oxpciKc. 'rhtec/)f the 
blit iit’i''". aie to bav'." an LXtia x'dinary |>reniiuiu td five pounds 
a-^eai .i-on'ee, .’..a ^ i Mii'ls a-yiMr elKitte. foi a tl.niier, and tea 
pt u.'J^ a- . ro th_ rc;j,ill.e:, who i; to make the flcuimes. 

S .ijt' this 'viP, and betore the chirity c.inic to be ifi.'bh^htJ in 
tins lOii. (, t.'i- Ch’jich of \i was ah-retl, and prebyterv 

refio;od. Upon this aecideiU, i h .d doubt how fir this will 
couKI I e i.i'' I I'lti) e ,emii n, b>‘C.'ulc of i »c dale <•{ the Scotch 
Cluii'ch , ; t.'e b iji.l was to be <Mvcn upon eoiKii'’itin imt to take 
any Ipii’iL 'a' p.onti tinn in I'h^land or Tt'al, f after aiiniibon info 
hoh :i . j I f.'-r,/, “ 11 Io,d •. s” ill the vmIJ MMiil in in 
p 1,1'.'i l’: I- . tiiv 0 the li. Iv O'.viv r.-* which prevailed in Sccfl'tnd ; 
aiu' 't Vi'i.' dd bt an a'll'Oti tii n t lira perlon to '■eceive pi till'. ti i lan 
Old -s.’" ihi'. iMie 11’ () /n /. I mi d. lii'< red fioin rh.it iLmbt, 
beer’ll , njHiM loi'kin*', i t'‘aiieert. r*'. ft in ibgi by tlie Kird --1 oiii-^ 

.. mt.f XT'-''. \L, \\ 1 it ll Was tliw Oi I ' liljl dt f I • (V 

aid\\I,it':i ri V It-il by i/Oiti> SoM I i*s in a l.’U i one, 1 fi 11 t'lii 
vt.voi ■ il'i'ji 111’ ii-ti iipi’.i ..^nnidl (be eh’Hit le/thi burs at law 
c\ .IJi.. ,.c V l'.e\ ni "'e, til .1 the Cbr: eh o{ .S'.//.^/h.’il b-tii 

a!:' rad bv tv.o ...-t f.l } uliinent , t'Mt P’!' .ti (•! tpdtopat y 
prt Ib’. terv nov. }Me', e.LJ, win li in.idt t!u t\Lvi’ti''n( 1 tin- thatiiy 

i:r.[ie , an.l th tt'a.rKhn t. i a i. i'diiti;’ foi the 

1 at law Uet b\'iia. t' ol ine i om, C ijP’i’n; :r nt is it is 

I la’i ii, i.i t tne deitin. n' , ti.a 1 nii :/ hivv, < oulJ take noi!iii.^», 
...'rnia .r .* e..ve an) l .i . i b,' t '-a tel'.'nn’mvill. Aii'^ tli refore 
*111 r.Ci.(-urt ill t ri a'. ; anil ..ll’ai iL v.a. faiti n, theie v/ere 

tin* (Itions I. iv* ii toi til*’ 1 .il iln o.’^ ti.ib t* . i , v lecli taill jiov 
lull iindtJ U;t cij.il.ilv.. * tn .1 t)I iinsCoiiit. iJtlidt'', ti.c In ,,t j.uv 
l.a\ t *.ti]i! t'c.. 1 iir.ilti till'. '* e,. c I vi r lince. Audi.! (!.r>.tf;oiii; 


Cl. ill 


1 


ft, le, tl.jt ;’u b.i'i h.s <.! pr< ..frti niairit.uMni.r j 


p ;ilicti’:.r ;.ur ’' r o! t.vinbi' .< .i^, ii to ^o to Jlitir.i Cau^c for the 
I'*i tilt i 1 t. t lil'i'.ii V, vd.icii the ft,,id iKs aie to bave the uit of ; 
tl uLt: e triii’C’t'. fi‘*.ll b..*.f [ ower to makcltaCt' *.t tlic clt.Tyeatiy 
It. c Ol ihitc ..ui.dieti I'OM.'.ds, foi *;,\ dttcin oi.ilt time lu.t ix- 
C't iii'.p tw eill''-'./iC J«* l^ , lli.it dt’cn e ih.ill lit 1 diji I'f to fui h 
f.'iU.ti :.ltt I. ti< us aii.l aiu'i’udn’.ti'i'. a» lia ptoptily itijuiicd ; 

a"d tne tiulleo are to be indtinniue'l undtr t!i'.L.dccK-L. 


T!ic ’■tft ■, "1 

'I Ixf: di: 

‘ if»z’s a 

rti*uJ.itc c’* t- 

woiul ll.'V. 1 

;• 11 U> 

ticu> 1 j t>( )l ■'(. 

It i ..iv.f , 1* 

\ u. 1 t h 

feht li l T , ». ! f _ - 

liiinuccl'y . i •: 

». • 

iorc tht aviai' u 


.. n.' ft 11 


W 

liowtvtr It appear, in the jwar i6gQ, 
I :.^c v.as u^it*n of tlus deerte by tue-maltcr 
»ip<i ftiiolaii. i>l I.'i> ''I to 1 he ht.ids of the univcilily of (.■iIafgo'’Ji'y 
aiiii a d..n.ai:>! nude Lo liuii. to it-coniiiiend fcliolar^ puifuunt to the 

will 
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will and the decree ; ^ancl in the indruincnt of notice and demand 
there !*• a icciUil ot thedeciee Ml Ih 1 !'ns it has relied hou tlu;C 
time to the filing of t is hdl, .in ' the f.rii icl'.t nr’ve 1 by it is, to 
have .1 general acc(;unt fioiii t’."* time of the Will; but that is 
. inconlilteiit with th.it ileon-e. IJul the I'lnvcn'iiy o\ Gl-ifgciv 
obje.'t,-, to till' vdiibty of the tl' tree . . 11 .iS a «. mil them, t!i,<i It 
cannot lie coiululivc upon them, hfc.iufj t;.--y viaie not parties, 
ami th It the dnedioiis a.v not ccuilorin.ihl'-, l>in. ripogii <■!'■, to the 
Will of tn * donor. A-i to ti. nr bei'^g not p ii Iks, th i» wnl ii .t a\ d 
thi.ni inu'.ii , for t iet iiifi'imatioti w is nnl hiowghi i.i a ctdluiiVL 
ficrtt ni.iiif'i, hut m flie mine of 4. / Giu> ir /<•<'/)■, .ittvvnev- 
genenl, atl.io reldion d the vis..’-. h ;iK. d .. oi tAv I:'*., 'i ho 
d foiiiLiit''\vKro tl'.o !i irsat law, thewi''.i.v aiidt/utljcs uiuI.t the 
will. 4;. II! h I i vv" .40 [5 irty, rf;r inJ-.o ! vvoio tlio jdainrnfs 

obliged iti 1'1‘i.ofh... I’nr. Lii'.ty p-'sty, h'l" it ii. a toipt.iaiii'ii, and 
oiitol llie k: 1. ’-in ”k 1 1 '''":i id lii'- pioid' of ths coi'rt, v. Inch 
is alv.s .<M !. cu' I u ui I • .1’ 'PI p.i’ii I. th’.. ii,re ih tt :s 
no ohje^’ii'iii Id II'..'he this . \ 'i.I i.i.ifiKin. /‘.nd the k'v iirt 

w.is lo c.a :'i lis a l 1 r. I ive litn‘''4'' to iii 'k. iiiv .’Itot olni’-, 1,1 th. 

dei rco , p. iiiaj s 1 . i I Ins 11.. Jon, In ». uili., (1/ • ■ "‘iil not ne .i 

•pa'-ty h,’ co.npiJiiioi’, t'l.': n v.-HIkI^Is u nii lit pplylo j)> o.ion to 
Ji ive aiiv anii’mliiii IKS III .liedviii-i. . hut th il ih.. vou.i t. u rod. 
tillvei) l.itvl ., Jih III h. 4had not .I'll it mnii I'-nj .n-l’sii'. v/ 

*fl'ie aiJvajit.’j.t s i.; u h I.iIiIkiI ti.>ii n, and llun.’.Ii tli'ay had 

io L d) :i 111 ilio.i 1.1 till ii 1.1 .IS b\ [1. i.ti >11. 

']'hi' oliKi 4 bj'.tti'in is rpoij ilie mi; its ol thed. luc* i.f If", t’'.it 
t'lfili.ivlio.i^.ii.’ I n^ !. I I, i'd not I’aii, ('.■''!■ t-' tin. will ol 
i»'.i...ufe tliei4-lire lih4it!is .;i\l.i foi le.-l i.'i li: .'kiealMic ch*. 1 
re.it Old V of till ehnijtli 4.1'on.vls ,1 \' ..|, n i t.ie Pn-dps 01 ip. i .nt, 
aloy.* n’liint.iiiiing .1 ii lain !i>n.ihi.i (.1 4’hi['ii. iiKis,*is to lij; 
applied foi the be 1. fit 4>f /' '' t , . .1 1 e. li i>ii iln 

tiop'.is in.ikin I- I'h (it t.'K i' Il!p4* liPi Ii ' . I I.’ ps wiiiioiit fonie 

ad\.lilt...to the t'oI!t p , it ''.e lit I i .n.ln . '.t lo i, i., ...I v. i.!i the 
Cfdl geio.iiViPt rf i ..p a b} l-'innp’.:' . 1. 4 f xi.j ..tt; .in fnv or 
nii'iie iiieiiil e.s who n.id ui c ived i;u ir !' h 1 ”i! t \ ivir two nr 
tliiie yi'.'is Ml a iVtcrt/t iinr. .lilt,, ..;.d, .t iii::e ol the dcciLC 
pioiiouiiced, dillei'iiig lioni tlie j'l ineipp sol y'l.'.'.I'b.'the one 
owninp^ ep'lcop.irj', and llie oth. 1 p|.il.\r..]y , a'’d Jtuhcl (kiL 'e 
nil. lit bi' ri 'hc 111 iiii.diiP!; upon lopv .Iv.nu ^ t.> tliemlelv^h : 
iK.i IS tins till’."ueahl(‘ to the will , ior /lo. .Vftfi.'Vij.is 'Mven Ins 
elfaie to the cluiify .it il:e diiei. Iio.i <.* il.e \ ice-t hanctilor and 
leveial ht 4 .i's of htflills in iiieli iiniv. ifiiy, .ir.d in tnehniaiuiei and 
propoition as th''y, 01 .i.iv ihri-e t j i i.'.p, i.iu.iM appoint; and 
they appointed th.^ (iiiphis piolit.. to he ..p, ht.i ..o .ibo\«.. ^ 

As to the j',oinp, into ihe genoial .ictovint, I would not fufu'r r. 
retiolpe^i witliout the .dlowaiKi- and .i(I. ii 01 (.ii\ \ 

a’tiiougft tlicie was nio,e ie..lvjii to conipl.t.ii tli.n .ij'pi.iis 111 tl.e 
ptv f. Ill Cull'i .Mill as to Uk 11 pen. lal .K('..uiit h .1, uil'...e : * 
differencebctvvcan .1! e-llcgc amJ n.itu:..l pi.;l./i 4 s, f^i a ; i' 
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'410 In the Court of Cliancery. 

Thk various bo>iv» who icccive their revenues for thrlr 

At roBMv- inaintciT'Tice and fiinp 'rt, to on, and drink, and maintain the 

Collr-jrc. is uled, aivl the perfons who fo applied it 

eTl'jot, are p-rlKip*'d .’d, a'l J I fh. il initfuitei to call any moiuy 

CoLLF'-E, O'lt of tiuii I'anJs f<i<- fn f.jr hack as they have acquicf.'ed under 
Oxrom? t!uir jno'^-di, p-, fur ,.buwV fort)' years. 


College ni.i' a [ i - l.okD M ACCLKSHEio’s taking fuch diftimSion. 
leite. ti. Ill I /\ Ct,]]Lj.* hfi^irc the lellraiiiiii^^ If iiiitcshad made a very long leafe 
fuh^ iclervei rent, and thj College was to pay the taxes; the 
<’i'i iiiJt i*'*”' 11^ hy 11 uh'!:c, had p„id them tor a great many years, without 
d.t'iK' '''M » (!(. hichii;; i'r< 'ti Ijis rent, and thc ^upon biought his bill to 

equity vv.il n..t 'ijyj. jji, .. (jf them, and an allowance of them 'from the 

Ivrvollit I>n, \ihich was a good many yeara back. Lord 

rftvrt'L ii. . A1 V L! Si I ' i> wis clearlyufupiiiioii, tiiat the taxes w’cre to be 

coiinc Lkix. ilc‘L!iuli.d Dill xt the rent, and d..cieL‘d tliat the tenant might dedu^ 

thi'iii for th. fiitui'c, but would not make an allowance hackwaid, 
but refufi d d're'ting the account, bccaufe the College had lived 
upon their whole revenue, and the money was fpent upon the repaiis 
oi othci oecell.iiy denu’nds of the College, 'rhcreforc, as to this 
part ol till, cafe, 1 a.n of opinion, th..t from the time of making to 
li'.e hhng tl.e inforni-ition ihc account muil be upon the foot of the 
decree. Ihii I am of opinion, that if the exhibitions have not been 
.hllcd up, the m inev thatfhould have been applied for tha' purpofc 
ih.’ll not go tu liic bi iiefit of the College of Baltol as a lurplus; 
i fliould not take notice of any fnull vacancy, as fora month 

OI two. 


1 ^ 


The other relief prayed is for the regulation of the charity. It 
feems the chariiy e^t.itc is much incrcafed in value ; therefore all 
panics m.iy propose fchemes to the Maitui, and then it will come 
more maturely before the Court. 


As to the other fet cf d.cfendants, who arc the reprefentatives of 
Mr. Sfinliy there are tw'o foils of relief prayed againft ,i;hcni. The 
firft IS entirely to fet afide thelt.di’ noiv m being at fhicc hundred 
pound® a-ycar ch-ar rent, and for .1 h.ie of fifty pounds, with a 
t l.iufc in the o*-igin il Icafc foi nine fuci i ilive lenew'.dsai the end of 
every feven yc.ns, the fine i«i be each tunc; fo iliat the jea/c would 
not expire l|)l 177/. ' 

'I'he laft relief ptayed is, that if the relators cannot prevail to 
fij. afidc the kafe cniirel),-thcn to be rilicvcd againft the claufeS 
of renewal .it Ic.ifl, and to have the lei aftdc fo far, and the 
covcnaiiis foi icnewal expunged. 


As to the 111 ft I'l'int, of entirely fettin'! 
fiiRcicnt ground for th.it, and it wcii 
"J lie it.i) ns al!< -'g'-d for dom.' fo arc, fir 
f’ tic .iii'h Icconidy, lotneclecre'' 

I', I'le will, rh.it h.'s IK t clf.iiihlheii an) p 
Uut tijc liuiLc-j wvie, tul'u iuie, ohhg.J 


r afiile thflcafe, there is no 
IJ be a cruel cafe to do it. 
li, that the leafe is contiary 
■ As to Its being crtntrdhy 
.irtit jl.ir manrer of Icalinj;, 
lu kafe itir.ufl beiic/icialty 


fur 
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for t]ic cliailty. Thf* necrec, indeed, dire£(s a particular method 
of leaHiig, at a rent of tlircc hundred pounds a-year, clear of taxes, 
and for as l.uge fines as could be got, and for a term of twenty-one 
yeais. The lirlt leafe was a clear rent of three hundred pounds Baliol 
• ior twenty-one ycais, and the fine five hundred pounds, with a Colifof, 
perpetual covenant of renewal. Thatieafe went doubtlefs too far, Oxfokd. 
and was net wan anted by decree j but afterwards the College of 
and^thc truftoos (nought lit to reduce that covenant to one 
for nine renewals at the end of every feven yeais j and thofe are 
g''antcd upon a recital of large iinprovcnienls begun to be made 
.’nd continued bv the ItHecs. As to the fetting iifide this leafe 
eiitirtly, it miifl be admittid the leliccslud notice «jf botli the will 
and deru'i*, 'I'lic deciec* is recited in the leafe, and that recites 
the will, and fo there is complete nonce of both, l^ut the leflecs 
h^ivu ag<iod Iv'gal ellatc. 'I'he confuleration might have been dif¬ 
ferent It they had had only a defective one at law, lo that the irul- 
tees could recover at law, and rum theleirees into equity to efia- 
bhlh theleafe, by having the deflvl fjpplied ; and there p.-rhapsthe 
Court would not do it ; but thu^hJfees having a good title at law, 
they have no need to be U.itoi.5 fo this Court, but infiead of them 
^ the trullees mull be obliged to come into this court to be relieved 
againfl this leafe j but ili..t muff be upon eqable terms; and Equity makes 
though the Court would Jo equity in fetling aliJi* this leafe in a diiie, 

favour of the chanty, )'■ l it will not tlccrec crueltus againft the '‘■•'‘'i where 

leflbw'. Suppofe thelellu-s took fh.scfi.itc, and the tiulleesgranted *s plaintiff 

it for the fake of great in-provcinciits upon it, which is the leafe, 
though tiierc is no e\ uleiice from the le.’le of the prccife fuin or 
terms impofcd, yet theic li proof that the lellec ii.*'? laid out above f 
four thoufand pounds, .and iucIoIlJ a deal of common unprofitable, fa*”Vquu*y**wdI 
infomuch that the valiid of .mniial income is incieafcd from five r.ot*/ic u .nfide 
Ihillings to be w’orlh feven fhillings an acre, which is an exceeding without aliow- 
mcritorious conflderation, and ouglit not to go totally to the benefit *'’S tor t’Ang 
of thecharity. On the pait of the repiefeiit.itivcs of Air, Spinks^ improvements, 
the leiFec, it as objeiited, that the iinivcility of Glafgow ought not '’“'I** 

to be relieved againlt this leafe, becaufe they flood b) a.*’d fuft'ered h"°rg'no 
the leilecs to make thofe improveineiits upon the charity ellatc titleloit,.milthe * 
without difeovering their title j and th.it this wag like the C'fe ownei ispaffivt, 
where a man fufFers another to build upon his land, ai’J Hands by, fi.inJs hy 
and nialces no objciftions, or lliews his own title : and theic have hls'"^ 

been fomc few cafes adjudged upon that point; and the maxim in Ut, the hmider 
.Fuch cafes is. Solum cedet fvdifu.10, But llwit is not the prefent cafe; fh?ii have the 
for thofe decrees have been where a man builds upon another*''J-m tquityj 
]ands« having no title; but hcie the improvers huu title at law, and 
were lefleesof the eflatc j and the landlord was not obliged to give ^ builder 
notice to the lef|iec*i not to impiovc, and was guilty of no tatilt mu-iKwcnoti- 
M omitting it, for the leffccs might improve as they plcafed. tie or colour of 

title to build 

^ thfre, as IcITce^ &<;. has^ fui thu liindloid nttd not to eive notiCL m lucli cufes, • 


But 
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Jf convt}ar.re Is 
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But Oill thequeftion recurs, T'o v.hat rcl/eF the charity is imi- 
tled ? Aft Spit>k f muit be allowed a rcafoiiable recoaipencc for his 
improvements, and in cafe the five remaining renewals will amount 
to no inoic fliana rcafon:ihlefitistail>ion,heought to have the benclTt 
of them. T’ho triiftccs>£01110heie to fet afide this leafe, which is. 
cood at law j and as they aic obliged to be plaintiffs in this court, 
and can have re liefs at law, they mull have relief upon equitable 
terms only ■ a.-, Inppofe .1 man comes here to fctafidv^ a conveyance 
lor fr lud, if tlie grantee has made Killing improvements, the Court 
will do him luitice, and let him have fatisladlion for them. So 
tlieie arc mc’ny cafe'- wlietc abfolute conveyances have been taken, 
and yet tins Court, upon bill'-, has turned them into fecuntics for the 
money advanced only ; and thcie the Couit allows tur Killing 
improvements, and will not let the other party run away with the 
expciiLC out c,f another’s pocket : and this is always the cafe 
w'here a pai t\ has no remedy at law, but is obliged to come for 
relief here. 


Thcicft/rc I SI?.\LL DiRFCT, that the Mailer enquire what 
lalling improvements have been n.adcand money laid out, and how 
much the annuul value of llie chanty has been increalld by the 
leiTees ; and to enquire, Vi/hat w'as the jull and leal value of the 
leafe when liril granted in it)94to bo then purchaled, con^'iiJeiatioii 
being had to the ciMitmuance .nid renewals ; and then, v/hen this 
, is Hated, il will appear whether the lellees have h.id luflicunr 
lati'f. Ction or not , lor the Court will take caic that they have 
jull ice done them. 


Cafe 140. 
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^T^IIE LATE Dule f.J n hatiotij being a young nobleman of 
imiiienli foitime JUul (jf a fiiufhed i.ifle m pojate leaining, 
hr.\ mg a gi eat afh v.tio:i for Dr. Taurj, in 17 iq, by grant, iccitii.g, 
thei ti'C -1. pio’uij'tiii : t me pcdiie ails and fcienccs was of pubKc 
Litil'ty,ai.d lii.'t Dr. 2 .i', ; had made gre.ii pic.gicfs and advances in 
iheit , HI rewaid, tin r ,h re, f» i* fus encUavours, he gninti.d him a* 
i^iU-elnije (jut (>i hn elK'tcs el one huiidied pounds a-ycA for his 
!ile, V idi an ( xpicls c aide of dillrefs. in 1721, the Duke veils 
i'lS Citaie m titilkes by l.de,^cc. to pay all Ins debts. ]>y anolhir 
dce-l, I'.eitmg the founer grant to Dr. }ai'A tlui t/je Duke' 
Itood in i»-Ku II to /'»•. 2 ~oui!^ in two liwndied and fifty pounds^ and 
di.], foine liiin' li.’Oe tile founer grant, at liu; inllanec 
J> ^ £, qniL the place and Icrvicc of my houl 
y lull an ..iinuily of one liunUied pounds, and 
\i ’.'.H tt\' /*/ G w'’s w'llhng lo make him fome .ni^mis it^r fuch 
Ici', h>- 1 >i\' /Hill ai'.f.' ud ai.iiuity or lent-chargeof o'ie*!iiindicd 

j Uii.'s 11 uic lur III-' hi'., out of I'.r. cll.'ite,'.virh like powei of.diltiefr, 
i'liid It i.as 1 ■ pioef^ th..L Dj . ^ . .>1^ did Kve in the lamiiy of my 
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Lord E.\ctery and that he quitted it to {jo to the Duke t>f Ulmrton *, 
and that this was the’^conlldention of this fccond grant is undi.r 
the own hand and fcal. In 1725, the Duke makes a 

Ocond general deed of truft of the furplus that fhould be 111 the 
-lianJs of the fit ft truftccs, in 01 Jer to p iyall his juft debts. 

3 

'rriJi qiJEsi'rioN wa«, Whether both or either f'f rhofe annuities 
to Dr. Yoxingy hcin^ cliarges out of and alFecfmg the land, fhould 
be picfcrrt'd to the bond or .imph* contiacl creditors of the Duke 
for valuable conlido-;»tioti ? or, Whetln-r they or either of them 
ftioulJ be pofl|Swned to fiich bond or limplc contrail creditois for 
valuable coiifn!^ lation ? 


BenroRo 

eigatnjt 

Gibson. 


Mit. Attorney fiFNFRyM. argued pgainil Dr. Youvr^ that 
indeed both h.s innuiiies ihotild be tlnuges iipoii the fiirplus of 
ike Duke' ^ cflate in the h..rv!s h''. icpu lentatives ; for though 
the aniiitnic''. are voluntary, yet they fhall not be fet afide by tire 
grantoi t.r his repreftn’^ar.ver, uni I'? for fiauJ ; but iiot'.viihftanJ- 
ing that, they ill be p'»ftp uied to crcditoi s fi)» \ aluable coniidcr- 
ation : tint tliis N lil .■ the cr/e wlicre a man dies indeiited by 
bond an! firn, K' centriil ft'r valuable co ii-deraLcn, and has aMo 
given voliintni} bomis • iliouyb hnv luch vohintaiy bonds fliall 
be paid 0(jnall' '\»i'i t! 0 bonds forval laMeconrulciation, and fii.dl 
be pufeiicc! to hrnpli'contrail ricdito’s for valuable coTlIideration, 
bee lufe the coarts of Lw do not cnti'iire into the adu.il coiilidi-ia- . 
tjon, but .1' It 1- • deed or Ipccialiy ii.hlv: tin- liaod and le.il ot ihc 
paity, prelumc the conhdciation to be valuable, yet inthn. C^uit 
they InJi be poflponcd cveiteto hinplc coniia^L cicdiic-is for valua¬ 
ble coniideration, upon this griiird of equity, th it a man muft pay 
before he can give, .aidjnull be j :fl before he viill be pciuiutcJ to 
be bountiful; and thr-ugn the) huil be p.-flponcd toital tfebts, yet 
they (hall he ch.Mg"^ upon tire cveeuti rs, if they h '\c i(K ts to pay 
them, and the l.ovhis bocii Iv’ held cie» lincc the dectee of my 
Lord IlARtouRr, in the cafe ol v. P:ive!l (u). Which 

Ti'ii: Chanci i.eor adnntted. 


liut the liift grant to Dr. is voluntary; for althour-ji it 

be true, tliat Dr. luunf^ has made gitat impiovenier.ts m the politer 
Iciences, and thougli they are cd great life, vet that ij no reafoii 
W'hy a pffrticul .r peifon (iiould pay iiim for ties, and ^':;ve i vclun- 
taiy annuity in pietcicncc of his real cieditors tor no p.riici’ar 
coniideration moved to the Duke more tban to any ottjcr pv.:ron • 
and iffuch grants asdtlicfc Ihould prevail, real debts v.'■'ulJ nevei be 
paid, for infolvent pcrforis would be always defrauding them bv 
f^rch grants. T'hc confidciations of love ot fi icnJIhip to ftian^trs 
import a deed tcLb« voluntary, though in the cafe of a child if is 
otherwile, bccaufc his parent is bound to provide for him. I'hat 
the fecond grant is not much bcttei. The confidfrations arc not 
adequate to the annuity of one huiidrcd pounds for life ; for the 
lidfs of the Wary in Lord Exeter'h family was pi eca; lous, was to 
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cxift during liking) and atfurtheft would not heebntiniied b^onJ 
the education of the young noblemen. That-though this Court 
does not weigh confiderations minutely, yet where conflderations 
arc very fmall, they are badges of fraud ; and there is a difference: 
\.’hcrc a value can be fet upon a confideration and where not: 
as where a marriage is concerned, or a family-dettlement to be 
niade, one cannot ftate or afeertain the confideration by faying; 

*• You fhall give fo much or fo much j” and therethe Court will 
enter into the adequatenefs of the confideration. In the prefent 
r^f: the cojindcration is not adequate, and therefore will relieve 
.ig.iinft this charge, and only let it ftand as againft the creditors 
i- r valuable confideration as a fecurity for two hundrcd,and fifty 
pounds lent, and intereft. 

Mr. Solicitor Gfni-rai, for Dr. roun^. 7'hc 
fj.ieftion IS, Whether thefc deeds are void by the flatutes of 
iC'-rMhcth ^ And the fame deteimination will be in this court upon 
tirdc llatiitcs as there would be at law ; for the reafon why the 
qi'eition comes heri n, bccaufe the fund appriinted for payment of 
ti.e Cl editors Is veiled in truflees. ’ 'J'hc poltponing of voluntary 
tfiii'Js 111 this court to finiple confraJl debts, wh. re they arc to be 
p -'d by exceutois or adii-.millratois out of legal alkts, is not appli¬ 
cable to the piefent c.’lc , for thefc aic not bonds, nor are they 
payable out of Irga! ."fiots-, hi t they are charge' iffumg out of real 
clfatc'-, for tne payment ol a Inch therein a proyilion made by 
tilatcs veiled in tiuflees. And iinon i’ ' ffatutes of Elizabtth 
rh re will be two connderations : 'I'fie firft, 'lYlut c infiderations 
they aie vvln''‘i thofe Itatutes require in deeds to picvent their 
being fraudulent and void as to puichafors and creditors for valuable 
f ontirferation ; '['he blf, Whether tlicfe deeds have luch confi- 
dcT.itioiis as will fuppoit them. 

It IS by no means ncctfTary, under lhcfera''ites, that the conf:- 
deiation of a di t d mult be iiioncy, nor that it ninll be fuch a conli- 
< 1 . r.iUon as will entitle the party .o an affu/nyiit at la\v.‘ And where 
i!.e confiJcr ition is quid pro quoy it is nor nccellhry that the thing 
parted with IhoulJ be adequate to the thing given, as appears from 
2. i .a. 7c. 

I'his c.ifc does not prove what it w.is cited for ; though the 
Solicitor Gencial faid, the fecond jointure may double the value of 
the In Jr , but tins does n9t appear from the cafe. Neither the word 
*' ineney” i.m “ voluntary” are ufed m the whole flatute, but the 
V’ords ;o tin oiighout to fraudulent and collufive conveyances to . 
(icliaud creditors. In Lord Teynharn's Cafe Lord Hall 
l.'js, that in the conllrudlion of the ftatutc Eli%abeth three * 
things aic to he cnnlidered, fraud, conhdcration, and bona fide ; 
..ml t’lat h'^r ///<> is oppofite to fraud j that though there be 
n-o money v.c u.!!.! jtion, yet it m.iy be no fraudulent deed ; and a 


deed^ 
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dcfj !nay be volunta^ry, and yet not fraudulent. The latter refo- 
lutionS) I muft own, are contiary to this laft part. 

• That as to the fecond point, Whether the confideration fupported 
the prefent deeds : As to the firft deed, the grant is by no means 
' unbe(So:ningthe Duke of Jp'harton^w^o was a young noblemaiiof 
„^reat quality and vaft ellate, a great genius, had a tiniibire for let* 
ters, efpecially polite literature, wrote himfeU, had read much claf* 
fical leanting,’defirous of fame, and upon his coming into the world 
ambitious to be the patron of learning and learned men. It is faid, 
indeed, that as the condderation of the firll deed was Dr. young's 
public pelfoimances, that could not raifc a fuificient meritorious 
confideration to the Duke^ becaufe every member of this kingdom 
received equal entertainment and benefit from fiich performances 
as the DithetW^l, That may be untrue ; and though the deed fhall 
not prevail if any peifon rcwaids aiiotlicr for any labours which 
ferve the public, yet if it engages him to ipend h's time in any 
blanch to ferve the public by thr tempiatioii of a falarv, that will 
raife a valuable confideration, fo as to fi’pport the deed, in the fame 
manner as if he had engaged liidi to employ himfelffor the grantor’* 
own private benefit. 

Harowicke, Laid ChanciVor. 'Fhc queffion is, Whether 
.tlufe annuities, or either of them, ought to pie vail againfl the bond 
or fimplc contrail creditors for valiiu'jlc conlidcration ? Upon this • 
there has been one original point mentioned at the I 3 ar, which this 
cafe hiisbccn improperly compared tj, aqd treated as though it was 
upon the fame ground, which is this: 'I'lie Couitof late years has 
eifablifhed this rule to poffpone voluntary bonds or debts to thole 
fur valuable confideraiion, and it has been adhered to cvei fince the 
creation ■ of it by Lord IIarcowrt, in that cafe o\*^fovei ii. 
Pezved ; and the rule is limited : as where a man owes debts by 
bond or limple contr'adl for valuable i (>nfidcration, and afterwards 
gives voluntarybonds,and diL‘«,tiij latter lliall not only be poftponed 
to the bonds^ but c\cn to the fimplc contracts foi valuable confi- 
deialion, which fhall be fiift prui out of the legal all'ets by the 
executor, or adminilliator ; but the viiluntary bond is to he paid 
,b^the perfonal rcpr.llntaiivcs out of ihc furplu';, if there remains 
any. J^iit this rule has never been extended beyond that cafe of 
;u)rncnt out of legal a.ii.ts by an executor or adminiftrator, and fo 
tioesnet come up to the pref'.Mt calc ; lorthefe are not demands of 
.debts out of Icg.’l aflet®, Out ofreni-cliai^es gmnted by deed out of 
the land, and fuch^s at lawefFcited the JJuke’s effatc at the time 
they wcie granted, f<>r the lirfl was granted coiifiiiciablv 
antecedent to tiie firft deed of truft,and was a ch ntre upon theeft,t.\ 
As to the laft, thtfligh it was gi.inted .ifter fhd L'>iin.c Jia l j aitcd 
with Ins eftate to tiuflecs, yet he had an ''qintabl-.* ell..re m lije 
furplusj^md it was a cli nge u.jon that. So th -t I aai ok omnion, 
that this IS not a cafe within that i uli* of tiiis court as to tin admini- 
ftration of afl'ets ; foi theie, none of the creditors having a Ip'Cilic 
lien upon the alkts, iJic/ all Hand in the fame light. And this 
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Court h'*? 1 iTinrfi extensive onwer over tlieui than in this cafcy 
whcic th>; annu.ti^s are ipecilic h Wo u^/uii the land out of which 

they I flue. 

» 

The time iii'fri.f’u h»’i.vve<.*n the pirt: i-^ upon the flatufe of-. 
EHztiheihf ^Vlu ilu r iiju.ii lu.ih or eithei of tiieli* dci wh'ch are 
grants of i eiit-clj.ir tlK re aro I'uch coij idoraCion a‘> will lupnorjt 
them agjmtl fahleijiicnt orcduoi*', or puiLluifors for /..liiable con- 
fidcratioii ? I'i.c two deeds will fall uiiJ»,r dift’eieiit confidcia- 
tioiis. 


£(| Abr • * 3 I 
1 , 1 . 6 . 


'I'he fi:fl J.’cJ is thit of J7I9> and the confulerition appeals 
upon the faeeof it , which 1 a;r.,.c isaii hoiioniable coiifuleraticii. 
It has geneiouty, it h.is eveivdung m nl.ich b^coine'^ a guat 
man : but 1 go mi’ich faith- i than tiiia ^''nut ever has done 

to fay It is (iich a va’ii.i’nle conriJ';r,it,t,ii a, the liatatt KUaiidtd, 
If the confAii'u.tion li.i-l Iv'-o, tli.it Dr. Vntv"^ h.id been invited by 
the Dull t»iiidIii:Cl . liaoi.ph of full . , )et it i!t, A^'t/ahail 

ici'eiVvrd 1 'll I.aid rre Dtcia fpent his luni, even liis C'»ni- 
pany vvoiihi It.si bi*. i InlHc leiir urion t!ie flatnte of h.izaltcth 
to iiave 111 .' oi ii.ddeed again'iL the creditois, fi.r w Ii-thu a man 
j> iVi s Ii!" ii ,.h L *.'r.iii'a, or hi'i ti.ro, it IS a fuflicieiit cordider- 
atio'i; but O' ttjiig at all or that loit is puni d, nor do-js it appear 
iiiion tiled It- iliat i f,ciicr..l, U.r the love which he had for 
J). . [1 rbritios aiiJ iinpivivcmenfs in the politi.r aits. 

Aiiii the eofi'i'.i ration li.al been as na ritorioiis it he had granted an 
ar.niuiy t.i l.iin m coiilnh ration of his greatlcariiinp', or of Ins being 

.1 iv.i..:iw.i t.) liitr, or cf hleod ; .dlv.h,'-h aie li.inoeiable confider- 
atnins ; hut t'-nw ..le not fui'h :’S will prevail agair.ll creditois or 
I ’IK l.uh IS upon til'- fv.i.t of Lli.it jialiite. huppofing th..ii tins deed 
to li.“ vcliiKt.ny, jet tl:e CVunltl fav it is n(,t ve.iJ by tli': flanite, 
hs,c ml'- It IS iK.t fiaiidulent. 1 lial niipht li.ive been fo In id fornicily, 

1 lit the l.iL'.r lefi'lutiui s are* idl to the* contriry , for it ts now a 
fiiflicie'iit ii.ifoii to fet afide deeds or gr.infs iii fivonr of cieij:-4,,rs 
i'lid pinehufors bee.iufe they are voluntary, without any j ic i i.f 
fiaiuljloi tlic pri fiio.ptic'iiaiiiounts tc ,Moct, anJlho't^'n \oiuntaiy 
gilts or eliaigts hive hee'i mtiud, }el they J.'l. '1 not fl..iid :.n the 
V ..y oi Iniuie* (leditors, altlioiigh ti ey have e.'.;.refs notice of fue.^v. 
giii. h'jtoie then pureliaf*, mortgage*, i:c. 


1 he Cc ui.M for Dr. Jcmwit heve recourfe to another point to . 
prcfeivethe fw!( d.e d, and f.iy, that althr.ugh theconlideistions ex- 
picflcd upon the ficr of the deed are voluntar^y, y< t there was aii’ 
ixtriiilie confid, la. o", v.liich i> a valuable one, although it is not 
e'prefled upot, the dii.il ; rod they have erUerrd into proof of-iL 
iiuiithat IS, his i..ivi5ig L'-t.i E\.tLr\ family, .^id the provifion of 
one bundled pi,iM<'. .'-}<• i“ made* for liim there, to come and live 
with thi. Dukt o! V, I'ut as rn thispai L of the cafe, it is in 
the full place I'-.iilnUil, v.h tliei tins p’oofcanhe let i;i tfpon this 
deed, aiid, ii> (i e i.'-xt, piue, it is »i^ai, mat the pr'-nfdocs not 
brp»g tins f... t lo be Uie ce>n.'jderation oi thi.s grant. As to the 

admiflion 
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admiflion of this prootf the deed has an exprefs confideration) viz» 
“ the improvements Dr. Toung had made in the polite letters 
and the deed docs not add, for other good caufes and confider- 
“•ations and the general rule is, that where exprefs conhdera'- 
4 ions are mentioned in a deed, and no general words, as for 
“ divefs other good caul'es and coniide’-ations,” there no proof can 
.Lc admitted of any extrinfic conllderation, although it may be 
conlincnt ,with the exprefs cuniidcration of the deed. But fuppofe 
this proof could be ciueitan ed, yet the proof will not avail />r. 
Toung-y for though Air. ('.a*eiVy who is the only witnel^ upon it» 
eflabldhcs the faet that Dt . Young lived at Lard ExeteYs^ and had 
an annuity of one hiindied pounds, and that he left that family to 
come and live with /Zv Dukcy yet he docs not prove that that fa£t 
was the cunlidcratioM ot this grant to Dr. Young. And upon the 
whole I AM OF OPINION, lli.it this lirll grant cat: by no means be 
cfhiblilhed ag.nidt tiie creditors of the liukeof IP barton^ although 
they htcanie lo fubfequent to the grant. But 

As to the fccond giain I am of opinion, that there .appears a 
fuiEcient confidcratiou to fuppoi^ it upon the (latutc of EUxabtth 
againft/Zi? D:'ke\ crcditois ; and th.it confidcration is fuilicicntly 
proved and cilaMillieil; for thi- re'~itcs the former annuity, and 
that the Duke of tl hint’ni 1: id mdebicd to Dr. Young in thefum 
of two hiindicd .Ml.; iitt\ poutvs 'being the airears ot the former 
annuity), and that Di. Yiung did ton e li 'c fince, at his inflance 
and rcqiicft, quit anil Lave the pi icc aui. fet vice of Ttiy Lord ExeteVy 
and thereby loft an ammitv of one nundt-J pounds j and whereas 
he was willing to iiiak< lii.n feme amenils, he gives him a further 
.iiinuity, in confideration « f the two hunareJ and lifty pounds, and 
r«f his quilting the 1'^ Zt \ feivicc. “I'his conlidcration is 
fufficicntly proved ; for Ait. Qh\-lu p^ovc®, that Dr. Yattn^ lived 
with Lord Exeter^ and had futh annuity there, and quitted it to go 
to the Dukeof J'P'ha'^ ton j and that that w.is the confideration of this 
Lf ond grant appeal" uii 'cr the hand and fi al of the Duke. Now 
this confideration is furticn'iit upon the ft.uiitc of Elizabeth, for 
here i^ji-lofs on one fide and an advantage on the other: and this 
fec0f{ddced reciting that tins annuity was granted ns a compcnfation 
the lofs of Lord Exttet\ fctvicc, excludes the picfumption of 
the othsr annuity’s being granted upon that confideration , for if it 
had, it would have laid the fccond annuity was as a further or 
additional compcnfation. And this Court will not weigh conllder- 
ations in very nice fcales ; for upon thef ftatute it is fuihcicnt if it 
be good and tair, ^ough not an equiv.ilcnt to the thing granted. 

1 AMOFoPiNiON in tneprelent cafe, that the arreais of tw« 
hundred and fifty pounds upon the lirll annuity would be a valuable 
confideration for the grant of a fecond , for the voluntary annuity 
was good againft himfelf, and he might be laid in prifon for the 
arrears^or his lands diftrained upon for them ; though the decree 
would perhaps beothcrwife upon the adminilliation of legal aflets 
in the hands of an executor oi adminiftrator, foi there a voluntary 
bond (hall be poftponed* to fimple contradl creditors for valuable 
VoL. IX* £ e confidcracioii. 
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eonfideration. Suppofe a man give a voluntlry bond t® pay money 
in two or three months, and the tnne expires, whereby the obligor 
is liable to be thrown iiitoprifon, and afterwards gives anew bond 
for the money, and has the old one delivered up, this new one can¬ 
not be called a voluntary bond, and yet if it is not to be performed ' 
as well as the foinici voluntary bond, it would annul alt debts 
for valuable coiilideiation, for the party need only to double-hatclT" 
his debt, and then it is fecured to him elFe«Slually. But tjie prefent 
cafe diftlrs, as I have laid, fiom the rules obfurved in the admini¬ 
tration of allcts i for here it is a grant or charge out of a real fee- 
fimplc eUatc. I’liERntORF. 1 a^i of opinion, that the firft deed 
tvilJ not prevail againll either the bond or limplc contraft creditors 
for valuable conhderation, but that the latter lhall take place of 
both ; and that the fcnTu.r (hall be paid out of the furplus in the 
hands of the Duk:s rcprcfentativcs, if any remains. 


Cafe 141. Ex parte Turner. 

Lincoln*s- Inn Hull, Michailmas *Iermy 18. Geo, 2. in the Matter 
of Hanna FORD, a Ranhupt, 

In vrhat cafes 'lOHN MICKLKMORE dcvlfcd all his edate to a truftee and 
the court of J |^|5 heirs, fubjedl to the payment of all his juft debts. The 
chancery^^^ win indebted to T/rrnrr, the petitioner, in one hundred and 

binkiupt’s r- f<JVcnty pounds by bond 0.1 his own account, and after the death 
Rate to be fold of his teftatur borrowed two hundred pounds more to pay fomc of 
his Ceftator's debts, and then made a irortgagc of the truft eftatc 
to Turner for the whole fum of three hundred and feventy pounds, 
which IS recited to have been lent to pay the teftator’s debts, whofe 
will is rcc:<ed m the mortgage. I he truftce after this becomes a 
bankrupt, and Turner proved his debt before the commiftioiicrs. 

Turner now petitions thf Chancellor that the mortgaged 
premifes may be fold for his benefit ; but the creJitors'of Mi^kle^ 
more, the teftator, oppofe it, inlifting, that as the mortgage^ eftate 
^ was devifed fur the payment of debts generally owing by the t(.\fta. 

tor, they, upon the foot of the truft, ought to have an equal (hard^~-> 
with the petitioner, the mortgagee ; and that if he lent money (of 
the payment of the teftator’s debts, as he had notice of the truft in 
the will he ought to have feen the money applied. 


viner, ** Pur- Harowicke, Lord Chancellor, Where a devife is general, 
* chafer,” 1 19, « in trulf,” or “ fubjeft to pay debts,” the devilce may foil 
lie, fci, izz, mortgage, but he muft pay the money to the creditors of hisT 
Eq Abr. 358, » but if he do not, the mortgagee is not to fuffer \ for in 

'j jj. cafes of thefe general devifes, he is not obliged to fee to the appli- 

a. Ch. Cfcf 1 15. cation of the money he advances. But even 111 this cafe inconve- 
». Vern. 30Z. ^ nteiicies often arife ; (or where the eftatc is equitable aflets^ as it 
Bamrchf’Rep. wjicre it IS accompanied with a truft, the creditors who have not 
J9» 8a, 81. El- fpecific liens upon the land ought to come in equally and paripajju, 
■be Merry- Howevcr, if the truftce prefer one creditor to another where 

he 
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he ought not, the remedy ufually is againft the tru 4 ce, and not the 
lender of the money ; for if the latter vv.is to fee the application of 
hif money upon fo general a truft, he couhJ not fafely adv^ance his 
money without a decree in this court. Ilut where the lender has 
been fayoureJ in this fort, as not to bd obliged to fee the application 
of the money he advances,it has only cxLcnded to thole cafes where 
he has advanced it on the account of the deviror*s debts only j but 
here he has ad\»anccd nnn , to pay the truftec’s own debts. A# 
‘fherefore it appears th.it the mortgagee had notice of the null, for it 
is recited in the very feciirity to him, and kne't that p.irt of the 
debts were the d:bts <if another peifon, and not of the devifor, ho 
has not fu^h an equity .ts will .ntitle him to relief And in all cafea 
wheie a mortgagee is intirled to relief in this fuininary way of peti¬ 
tion, it IS v/Kere the cil ire is clearly and properly the bankrupt’s 
ov/n, andiiot another pcrfoii’s, oi fubject to a truft. 

I muft thcrofore dif.iii.'s the petition, but without prejudice to 
any claim the petitioner iii ly have., either at law or equity, on ths 
elUte. . 


Sehvyn agnUtJl Iloncywood, et contra, 
in Chancery^ i6, I744, Lincoln's Inn IJall. 

ClR ROBERT HONLYWOOD, the deffendant’s father, being 

^ concerned in fcveral public Cuiiunifiions abroad, and being a 
great futFerer thcicby, prefented .1 memoiial to the late king to that 
effect : whereupon his iii.ijefty figiiined to Air. Hawes^ the then 
feceiver-gcnCral of the ciilioins, to pay to Str Robert Honeywood^ 
durino^ his ofHcc, the clear yeaily fiim of eight hundred pounds out 
of the profits of ins office. Arlr. lla-Mis waS aftei wards removed, 
and the plaintift', Air. Selwyn, made ic-cciver-gencTal in his ftead ; 
and the late king figiiitied the like ])leafiire to him : whereupon 
Mr. Sehvyn ^ave a bond to the defend uit, Air. Honeyiuood^ in tl^ 
penalty^ ten thoufmid pounds, in ti ufi for his f.ither Str RebeH 
fwotL the conditiofi of which was, that A 4 r. Stlwyn would pi^ 
TO otr Robert^ the father, theyeaily fum of eight hundred pounds. (0 
long as be fliould enjoy the find office, or any other in triijl for nim 
ar for his benefit. Mr. Sehvyn made thefe payments regularly down 
to 17x7 i at which time he was removed fiom his office, and his 
brother Henry Sehvyn fiicceeded him, and continued in the uffics 
<till 1733, when Ml'. Eckerjhall was appointed tn his room, and is 
jneiwin poffeffionof the receiver-generalflnp. 

Mr. Honeywogdmthfi truflee brought his a£lion upon the bond, 

Mf’ Sehvyn the defendant brought his bill for an injundiion to the 
proceedings at law till the* heai iiig of the caiife in this court be 
dbtaineef j and in the fame bill he prayed to be relieved againil this 
bond* 1 ^’ Honeywood brought a crofs-bill to have fatisfaclion fur 
sill arrears of the annuity down fntrii 1727 to the filing*Ihe bill, 
'praying si difeovery whether Mr. Sehvyn during his time was any 
. £ o a more 
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more than a truftce, and whether he himfe^f had not the benefit 
of the office ; and alfo, whether Mr, Eckerjhall is now any more 
than a nominal receiver ; and whether he does account for the 
profits to Mr. Selwytiy who has not come to an agreement to 
allow him a falary for his trouble : and then Infills, that the annuity 
ftill ought to be paid by the plain intention of the bond, Mr. Seluuyn 
having the real benefit of the office. Mr, Selwyn by anfwer fwears, 
that his brother had the office in his own right; but to Mr, 
Eckerjhall infills, that the difeovery prayed would fubje^l him to 
the penalties of one or more aiSls of parlialncnt; that he has heard, 
and behevc'i, that Mr. Eckojhall has enjoyed the laid office ever 
jince it has been granted to him ; that the defciulant, Mr. Selwytiy 
is a member in the prefent parliament, and w is a member during 
all the lafl parliament, and waS fo before tiic odu ■ was granted to 
Mr. Eckerjhally that as he was a member of both parhanieiits, and 
as the bond has been fully pci formed by his paving the annuity as 
long as he had the office, heinfiils,that he is not obliged todifeover 
whether Eckerjhall receives rhe profits of the ofl'u'c lot the ufe or 
benefit of the defendant, orw’hether he his conic to an agreement 
with Eckerjhall about the profits of the laid office, 'rhe plaintiff 
in the crofs-caufe had this anfwer rcf(.rn.d for infufficiency ; the 
MASTFR reported It to be fo; and now, upon exceptions to the 
Maflei's report, it came on to be argued, 

Mr. AttorneV-Geniiral In Ja-voui ej the anjkuery and 
againfl the right of a difeovery, infilled, that .is the plaintiff prays 
to difeover whether the defendant hat not the trull or beneficial 
intcrefl in this office j and a«> the defendant is a member of parlia¬ 
ment, and ought not to have any office ^relating to the receipt of 
the king’s cufloms held by anybody in trufl for him, it being prohi¬ 
bited by leveral a6ls of parliament ; that he fhuuld not be compelled 
to make any fuch difdnvcry, becaule it might fubjciSl him to the 
confeifion of a breach of an a£t of parliament ‘ that the teiiderncfs 
of the Englijh laws obliges no man to confefs from fiis own mouth 
fuch fa£ls as would charge him cither with a forfeiture or«** oenalty; 
and this rule receives great fandlton in this court, for fear tSf^ner* 
jury ; for a man*s intereil might, in many cafes, oblige him ter 
foriwear himfelf rather than makedifcoveries prejudicial to himfelf. 
And he cited fevcral cafes to ellablifh this general rule: as Munn. , 
V. Stevensy before the prefent Chancellor. 'I'he bill was brought 
by the affignees of a bankrupt againfl Stevens and feveral others, 
charging them with ufury i that they had lent leveral Aims of 
money to the bankrupt, and had token ten pounds per cent. inteiKsft i 
the defendant anfwered every part of the bill, and denied the ufury j 
add your Lordfhip decreed an account of whkt the defendants 
had received : but it was objcAed, that if the defendants were 
bound to anfwer generally upon taking the account, theyemightj^ 
obliged to anfwer things which would charge them with ufury : 
«nd your Lordfhip was fo tender as to dirciSl, that upon their * 

examination^ 
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examinations upon interrogatories that account lb direded (hould 
not prevent them from infilling that theyought to difcover nothing, 
nor anfv/cr any interrogatory which tended to charge them with 
ufifry. 'The cafe of Champermon v. Totmfs alfo before the 
prefent Chancellor. 'I'his bill was brought agaiiift the coiporation 
of ^otnefs^ and charged, that the Coipoiation having been guilty 
of a trefpal^ and nufance in {lopping the watercourfe of the plaintiff’s 
father, that,the father had pioniifed to forgive the trefpafs, and alfo 
■to let the ftoppage continue, upon a promife from the Corporatioa 
to vote fbi him at the enfiiing election ^ and the bill prayed adifco- 
very, whether fuch a promifc was not made, and whether it was 
pci formed ; the defendants demurred to the bill, as praying a dif- 
covery from the defendants of a thing that was contrary to law, and 
which they ought not to do, and wdiieh if difcovered would fubjecSl 
them to profecution ; and your Lordfhip was of that opinion, and 
held the dcmurrci good. The cafe oi IVroitejlcy v. Bem/z/Zj (b)^ 
alfo before the prefent Chancellor. An eflatc w.is given to Airs, 
Bendijh during widowhiKid i but in cafe ihc married, then it w'as to 
go over to yf. who biought his bijl againft her to diicover whether 
ihc was not mai i icd ; Ihc anivvered pai t of that quedion ; and 
upon exceptions to her anfwei your Loidfliip ordered, that Ihe 
fhould not be obliged to aiilvvei this charge, which would fubjeffc 
Ijer, if tiue, to ilic fiirfeiturc of her cftatc. 7 'hat the prefent c-ifc 
is much ftiongcr than any of thofe, bccaufe it is praying the 
difcovcry of a facl whicli, if tiue, would make the defendant a 
tranfgreiTor ol thofe adt^ of pailiainent W'hich veiy nearly concern 
the public weal, attended wi^. that gteat penalty of^^bfrciting his 
feat in paili.uncnt during thatfeinons. 

Mr. SoLiciTOR-GrjN'ERAL on the fame fide argued, that this 
Court will not adt like an inquiiition to oblige parties to mflke fuch 
difcoverics as will fubjecl them to penaliies: .ind thcqucftionis, W he- 
tber the defendant will not fubjedt himfelf,as a member of parliament, 
to ievcral peiylties and incapacities it he is obliged to anfwer to the 
difcoveiy prayed by the plaintifV? It is fuggefled^ that Mr. Selwyn 
procurp^his office for Mr. Ei.kerfl>all., and that he is no more than 
atjamee for him. I’his is a breach, in the firll place, of theftatuta 
t.Edw. 6. c. i6. againd buying and felling of offices, which 
has verjwgeneral words. I'his is an office concerning the receipt 
of his majedy’s ciidoms or revenue; and it is charged, that the 
defendant has procured this deputation or office for AJr. Eckerjhally 
who is only to have^a I'alary, and Mr. SHvnyn to have the profits ; 
and it is a felling within this datute if a man procure an office for 
another, either for a grofs fum, or by referviug the profits, or part 
of them, annually Qut of the office. Indeed, in the cafe of Bellamy) 
v> Burrow (r) k was decreed, that the office of the clerk of the 
crown might be granted to one in trull to pay tlie profits to ano■^ 
ther. • 

(«) a. Atk iia. (f) C^fes Tjinp. Talh, 97. 

(*) 3. Peer. Wms. 137, 
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Haudwicke, Lord Chancellor^ I dot not know whether I 
(liould have determined that cale fo f.ir 1 Ihould have had great 
diiEcultics about it li' it had conic befoie me. 

t 

Murray, Solicitor General, There are two other ftatutes^^ 
in one ot whicli this cafe fa’ir> direftty, and is within the ojher by 
CO iftiuiflion. By the ilatute 12. fs* 13. lydl. 3. c. 10. fedl. 89,90. 
it IS cmiled, That no ncnibcr of the houfe of commons (hall be 
*'■ capable of being a cornmifHoncr 01 farmer of ihe'cuftoms, or of 
ho.ding in hisown raine, or in the name of any other perfon in 
“ tiuft for him, oi for his ule or benefit, or of executing by himfelf 
“ or his d.'puiy, any office, place, or ernployment, touching the 
“ farming, colle^lmg, or managing of the culiomsi” and if he do 
fo, he is oeciared to be ‘‘ abfolutely incapable of iitting, voting, or 
“ adling, as a member of the houfe m fuch parliament,” The 
prcfeiit is an olfice reiat«ng to the culfoms. and cW^y within this 
ilatute. And the dclLudant fw'cars, that he was a memotT of the 
lalt, and ah»>Ci the pn ftm felTion of paibanient; fo that if he is to 
dilcover that this office is in tnifl- for him, he will be rendered 
iiicapabk* of fitting in parliament, and is befides liable to an 
informltion or indidiincm. for a breach of this (latute ; for where- 
ever a Ilatute prohibits a thing gcnetally, as the prefent does in the 
eighty ninth feftioii, and g'ves no remedy againft the tranfgrcffion, 
the law raifes byconfiiiiclion thepunifhmcnt to be by information’ 
01 indiclm'-nt; fo that the Court will not oblige him to anfwer to 
what would fubjeif him either to criminal profecution or to the lols 
of his fiat in uailiament, for the latlei is to be confidered as an in¬ 
capacity in tne’*nature of a peiiakv ; aiKi cited the cafe of Readev. 
S/zitthy before LciRU HAitpwicKE, in chancery. There was a 
bill brought againft tod feover whcthvr an cftatedid not come 

to him l)j ddgcnl from his iaiher, and whether his fi>thcr did not 
purchafe it, being a papill ; the defendant pleaded, that he was 
not obliged to dilcovfir , and there your Lordftiip was of opinion, 
that he was not obliged lo difcover whether he claimed from<3 
purchafor who was a pip'll , for though the a£l of parliament do 
not lay a penalty upon a papift who purchafes, yet it piohKu^s him 
fiom taking by puich.’lc j which prohibition raifoe an inf.'j^lty 
in the natuie of a pena!t)\ aa it t.ikes from him that liberty of pui^ 
chafing which eytry o'hct fubjedl has. By the i. Geo. iv c. 56. 
to incapacitate n.cn.bers of the houfe of commons fiom enjoying 
penfions from the crown, it is enadted, “ That if any perfon fhali 
“ have or accept any penfton in his own name,^or in the name of 
any other pei foil m trull for him, he Iball be incapable of being 
a member of fuch houfe or any other ; and if fuch perfiinih^tl, 

“ after accepting a penfion, picfume to vote or, fit in fuch houle, 
h£ ftial] foifcit twenty pounds a-day for ib doing, to any perfon 
“ who Will file foi the fame.” The prefent is not a penfion ftridlly j 
yet It may be a queftioh whether it is not fo by conftrudlion^ for if 
tJie crown give thi.s office to Eckerjhall under a fecret trqft to 
give fo much to Mr, Sdivyn, a member of p...liament, yearly oqt of 
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if, this may be within the intention of the ftatute, for it fesms to 
be equally mifchievnus v/hether the money is to be received from 
the exchequer immediately, or from an oflicer during pleafure, who 
feccives his office upon that condition, and may be turned out as 
' foon as he refufes to pay fuch yearly Ihpend. If fo, Mr, Selumi 
ihall hot be obliged to difcovcr what vvii! fubje£t him to a pen It/ 
of twenty pounds a-day for fo long as he fhall <it in the houfe. but 
there is no qccafion to lay this is a pcnfion within this fratutd, 
becaufe tVie defendant’s cqui:y is ftrong enough upon the former 
of parliament of the 12. 13. fFiU. 3. c. 10. f. 89, go. 
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Mr. Browne c» the otherfide^ that the defendant fliall hcobligea 
to difcoyer; for he is not brought into this court by Mr. Honeywood^ 
but Setzvyn is plaintiff in the origin.'l c.iufc, and brought Mr. 
fioneywoQd into this court, in order to be relieved againlt a legal 
remedy ; and if he afk favours heic, he mult receive them upan 
equitable terms, which are, to make an open difcoveiy of the truth 
of the cafe ; and it is dilt^icnt fiom ihofe where a man is made a 
defendant, and brought aJvcrl.iiily into equity, for there the Court 
will adhere ftncfly to its lules, and will not oblige a difcovcry. 
ButtoconliJer this cafe upon the general lules of the court, which 
are, that a delendant Ibail not be compelled to make difeovery of 
fuch fails as would either tuhjcdt him to cnminal piol"cutions or 
• to lofs of propelly by way ol forfeituie or penally. But this cafe 
will not fail under tliofe geneial rules, for by this difcovcry prayet^ 
he will neither I'ubjLift Inmfelfto the lofs of pioperty or to a criminal 
profecution, but only to a lols of his feat in paili.iment, which is not 
a pecuniary lofs, nor a pUiCo of profit, but of fervice , and if the 
defendant is not to anfvvei the dilcoveiy prayed, he may elude by 
his own ail his own cpinrait, and fereen hiinielf from the penalty 
of his bond. This agreement to pay eight hundied poifnds a-ycar 
out of the office was before his fitting in pailiament; and his 
becoming a member is liis own ad, and if he has refigned his 
office to another in trull f.u hnnf-lf, if he is not obliged to difcover 
whether he has done fo, he lui defeated his own agieement, and 
prcfe'i«d himfelf trom the penalty of his bond , for perhaps this truft 
P-j^y be proved no otherwile than by the defendant’s own oath. 
'^And to prove that the defendant upon this loundation was bound 
to mtJee a difeovery, he cited the cafe of Gajkyn v. Sydwell[a)f 
before Lord TALBor : The defendant was the reprclentativc^ 
Sir Robert Nightingale^ an Eaji-India diredoi : it Lems, that 
Sir Robert had entered into an agreehient with fevcral others to 
carry on an illicit trade to the Eajt-Indies \ and upon a bill brought 
by one of the partners agaiiill the other for an acvouiK, it was 
pleaded by them^ that they were no: obliged to make a difeovery of 
the agreement* becaufe ic would make them liable to ths peiialties 
of feveial ails of pailiament made in oidi.r to fecarc an exclufivo 
trade ID the EaJl India Company i but this pL.i wa*^ ovcr-iuled 
upon two reafons; the one, that it was informally pleaded i tlio 
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(a) Rep. inlq. 186. ^q. Abr 7Z. 171. 

L e ej. 



4^4 Jn the Court of Ciiancery. 

SxLWTif Other, that when perfons entered into fiich a|^rei*tyients, they virtu* 

dgauift ally waived the penalties of thofc feveral liatutc?; that fuch plea 

was in its nature contrary to the agrccmaiit irkit,and it it ware to be 
allowed, would be .i means to elude and deitroy the contraet of tlfc 
parties. That all the cafes cited are whc.e thi diicovery would 
occafiona lofs of pjoperty : as in the c.u'e tif ufury, the ftfeurity 
would be avoided by fuch difcovery, and the money loll: fo in the 
cafe of niariiagc, the difcovery would have occalioned the eftate 
. to have gone hum the party ; but here the difcoveiy vrould only 
occafion the lofs, at mull, of an honoraiy oflice, or a place of trull 
or fcrvice : and the i ule lias never been e n ried fo far. 

Thc lafl reafun upon which the plaintilF i^c.iUtlcd to adilcovcry 
is this ; 'J 'he bill prays a payment of this punuity do hig all the lall 
ftdion of parliament, and for part uf the piefant: and as the 
llatutc of ll'ilham iIk' 7 ' 'rd only ihfables the peifon from fitting 
in parliament diirnig tli.’C iv,ili >ns, the lorLitu-c fuggeltcd is at an 
end i ai'd I'o the del'eiulant may at lead didover ivhat was the 
nature of the cafe dining the l.dl dfiiojis , lie may make dilcovery 
of that Without any danger, the I'edi ms bjing palled. 

HardwickF, Lord Chanedhr. (inc part of the defendant’s 

anfwcr is, that he is not obliged make a di'c >v..iy, bccaule he has 

performed the bond. This is cvplained ac t!ie lia' to be thus: 

'riic bond IS for payment of eight hu,.dud p ninds yearly during 

fuch time as Colond Sdivyn^ or any perl.m m tiull for him, lhall be- 

in polTeflion of the office. Now it is iiifid< d,tli:itheic b-’inga period 

of time fmcc the bond in which . Sthpi cealcd to have an 

intcreft in the oiiiee during his brother's enioymcnt ofitto his own 

ule, thcicforc, accoidiiig to the condrnOLion of the condition, 

if there was any reflation of Colond }’?fa having tlie office 

the bond Was fullilled and expired, aiid would not revive, becaiife 

it was tiiily relatne lo the continuanee of the office without intei- 
¥ 

luption, and ther..lorc, as the bond !■. pcifoimed, he ought not to 
make a ililcovery, b Tuife it would he a vain thing , and if it w.i5 
deal tliat theboiid was at an end, llieit would be no occafion for a 
difcovciy i and the Court would not compel a nngatory^ltbing. 
But here the cafe is doubtful ; and if it flood upon this pointers, 
would oblige a difcovery to prevent the plaintiff’s lofs in cafe of 
Cutonel Sdiuyt's death , and it might be a nice queflion ujfon the 
foot ot colluiiun,to pie\ ent the panic-, having advantageof the bond, 

T he other and material part ot tne di ♦ence is, that he is not obliged 
to make difcovery, for fear of fubjecting Inmf-lf to feveral penalties, 
'I'he qncflion is not now before me topunifh parties for breaches 
of an act of parh-iincnt, oi for enforcing an aiSl of parliament which 
^ ought to be llridlly and facrcdly obferved ; for th&t^is the bufinefs 
ot the parliament, or of the Judges, if an indiflment will lie upon 
It. 'I'lie houfe of commons is the proper place to enforce a ddco- 
very of this fort, and not for this Court from the parties own 
months, any other wife than fuch difcovery relates to perfons who 
ciann rights to or out of faeh office. And the qjjestion inthe 
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prefcnt cafe is, WhctHer the plaintifF has a right to this difcovery ? Siiwt« 

It is an eftabliihed rule, ihai ho man is obli” jJ, in a court of equity, 
to difcover matters which may fubject himfelf, or lend to fiibjeft ***”^^**** 
htmfeh, to any penalty, whether it be lofs of property or office, or * ' 

•which may fubjedt himfdf to any punifliment of another fort j for 
in fuclf cafes the defendant may cither plead agair.fl fuch difcovery, 
or infift upon it by way of anfwci. And the coii/idcration is, 
whether this csifc is within that lule. Here are two adfs of parlia¬ 
ment, for i fliall lav thv. Penlioii Act oi the i. Geo. x. c. 56. out of 
the cafe, within whr h, it is faid» the dciendant would be brought 
under incapacities by tl ofe itatuics, it he was to malce the dileoverv 
prayed for. he fii il llaiute is tl: ■ 5. ij" 6. Eihu. 6 c. 16. relating 
to the fafj of offices, Ai*d it .liiiliUed upon, that it is contraiy to 
thatadt of pailiament for .my pci too to ..ccept of an office, 01 to 
have air office upon t '’nis tf pacing -»:her a certain funi of money 
or the profits of that office .> .111 .er, beeaufe fuch contract is 111 
the nature ofa conlid-sation ,i\ei-i loi the h.uiiig 0/obt.uning fuch 
office. 13 ut uhatevir tlie law niiylit h.. upon this poi.nt, i think. 

Mr. Sdzi'ynj the dticndr.ht, «. .miiot eiitu inio that confidoiation, 
though that ihould be tiic >. jnfi*u:iion, for Mr. Sel-wj^n^ not the 
officer, but Air. Edcrjhull It a hill was brought .ig.unfi: Mr. 

Ecktrjhall to difcover whether he held that office in trult 01 by 
contradl to pay over the profits or p.irt of tlicm, or .1 grofs yearly 
*fum, he might well inhit up .n it that that would be to make a 
difcovery tending to the* foifeitiire of his office. Hut Mr. Selwyn 
cannot infill: upon that act of parliament; for the only llatutclic 
can infilt upon i-, the 12. 13 3- c. 10. f. 89, 90. in which 

it n* enaClcd, “ I'hat no membci ot the Jiomo of commons fliall be 
“ capable of holding, in ’us o n ’ ime 01 in tli'iname of any other 
“ peilon in trull ro. Imh, 01 foi Ins ule 01 beneht, or .f uscccuting 
“ by hiinfJl or deputy, any odice 1:1 the t-ufio.nfl ; and it he does 
“ lo, he IS declared to be mcip.rblc f>f fitteig as a member m that 
« pailiament.” it is iiiluled, t'l.. tins difcovciy would fubjedt the 
defendant to this pen.dty of the lofs of his leat in pailiament tor that 
feffiuns. The plaiiiti.'is af.uee to the geiicial rule, tli.it .1 defendant 
lhallwidt difcover wh.it'fliall diiedlly oh.irgc hiinlelf witha penalty, 

Pl with evidence ot it. But they aign*., that the defendant is not 
Within the rule tor three .eafons ; Imrst, 'I'hat though the ride 
be true^pon common calcs of bills, yet this dilFers liom it, the 
difcovery being prayed upon a crols-bill, &c. Secondly, Tlwt 
the exclufion from a feat of parliament, b*mg only a pl.ice ofhonoui 
or fei vice and not fff profit, is* not fuch a lols ot property, or fuch a 
penalty, as will fereen the defendant from a dilcovcry. '1'he third 
reafon is, that he may dilcover what relates to the feffion which 
is paft without danger ; for the exclufion from fitting in |ftir- 
liament being only duiing that parliament, the forfeiture is expired 
with th^ feffion. As to the first reason, that does not differ 
the cafe at all) whether the difcovery is prayed by original bill or 
crofs-bill \ and I will clear this by a familiar iiifiancc: Suppofe an 
original biU is brought for a fpccihc performance of articles between 
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SsiwvN two p:\rtles, and then the defendant brings afcrofs-bill tobe rcltevc4 
^gsinft the faid agreement, and for a difcovery Should charge 
matters to fliew that the agreement was corrupt, and againft the 
ftatuteof Ufury, the defendant in the crofs-bill might inuft by his 
anfwer, that he was not obliged to anfwer fuch bill. 'This brings' 
me to the merits of the quedion, and to the second reason 
given, that this is not fuch a difcovery as will Aibje£); the defendant 
ff) what is propeily a punifhment or penalty j and they define thofe 
* lobe a lofs or citate or property, or fome office that is beneficial and 
profitable, or fome corporal purnflnnent j that the lofs of a feat in 
parliament is not puninirruni, nor fuch a loA of proper^ as is 
within the rulo, for a feat in pailiament is not an office of profit, 
though they admit it to be an office of .':*''vice, and of high trulk 
and honour. Rut I am of opinion, that an incapacity of fitting 
m parliament is a punilb'mnt widiin that rule, font is often inflnSled 
as a punifhment j and there are a<fks of parliament which iiiflicf 
abfoiute exclufion^ from pailuuncnt as pnnifhments ; which fhsws 
they ate to be confidcred as rucn,and infiiCfed as apunifiimeiitupon 
the violators of this veiy ftatiitc 12. W 13. 3. c. 10. I 

remember a cafe wherein the point was contcilcd, that a feat in 
parliament was a ferviei', and not a privilege. '1 he cafe 1 mean is 
that of j^jhby v. lyhite (c/)^ inhere the quefiionwas, V\'’hcthci an 
action would ho againft the rcturning-officei for the refufing to take, 
the vote of a perfon tinahfied ? and iMr. Harlev, tbt- Speaker 
of the houfe of commons, oppofed the lying of an adtion at law, 
bccaiifc the fitting in pailiament was a Ici \ ice, and to be fine it is fo, 
it being to ferve the crown in the gieat meeting of the nation ; but 
jt is alio a f-rvice aitenckd with piivilcges, as many fervices are. 
*The Duke of Duckinghtwi^ who was beheaded in Henry the Sixth's 
time for fiigh trial'on, held fix manors in Gloucejierjhire^ by grand 
ferjeanty, to execute the office of high-conftable of En^anJi 
tins office is, as lo the crown, a fenicc, but in all other refpedls 
attended with piivileges, .tnd of gieat dignity, and fuch an office 
as the invafion of it nngliL be piinilhed by an a£fioti, %nd damages 
iccovered. As to Tiir, 'i hird ri- \son to induce a dd’eovery for 
at leaft part oi the time for which the annuity js granted, iTlS».fjid, 
that there have been two pailiainenis held in the period of time fop* 
which the annuny 13 payable. 1 he giant of this office to Afr, 
E<.kcyjimll was m 1734, during the lall parliament, whicli did not 
expire tili 1741, th.it the penalty infiiClcd by the 12. 13. 

c. 10. IS h.in ncting in tint parliatrent,and thcicfore the defendant 
may without dangei difeover what was the nattire of the grant of 
this offic.. dining the lafl parliament, w'hich is expired ; ana if the 
defendant had not alfo fet forth, that he is a nicmber of the prefent 
paik inient as wvll as of the laft, I ihould have thought him obliged 
to have made a difcovery. But fuppofe I fhould compel the 
defendant to make a difcovery for the laft parliament, and^proteiSt 
bim from making any for the piefent, he will be obliged to fet forth, 

(a) I Salk. 19 3 Salk \f 6 i Brown's CaTcs inPaijiament, 45. Ray. 

4; 8. Sutc 'iiial, 89. Hcit, S/.4 £111.479. 

whether 
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xvhether Mr. EckerJl^U^ at the time of taking the office, did not 
take It in iruft for th;.' defendant, and whether he did not account 
^for,thc profits to the defendant during the latt parliament. That 
Vvidence would be fufficient to prove, that the office is held in truft ^ 
■ for him even during the prefent parliament, whereby he would lofc 
bis fedt in the prefent patli.iment, md would plainly incur the 
fienalty of the Ilatute of JFtlltarn the Third by his own confcffiQn, 
which this C'4urt will not fiblige him to do ; for fuch confeilion 
might be re.iJ .igainit him in the houfe ol commons, who would 
doubtlefs, upon that, exclude him from their houfe during this 
Teffions. And I flinuM alfo have the Hime thing inflfled on at the 
hearing of this caufe, that fuch office was held in truft for him even 
during this feffions of parliament; and I Hiuuld take it to be fiiffi- 
Cient evidence , for j1 a man admit that an office was granted in 
truit for him, and that it c rntmued fo for feven yeais, it will be 
very ftrong proof that it is iViil held in truft tor him. As to what 
has been laid, that an inJnSt.iiwnt will i:e againft Mr. Sehuy.t for a 
bteach of this ftatute, it it ftiould com'* out that this office is held in 
truft for him, of this I am very d >ubtful ; for the ftatute is 
not, that no fuch office Hull be fo 'pr inted : and though an indi£t- 
ment or information might he agamfl a member of pailiament for 
accepting fuch office in the Cuftom'-, .rid exercifing it, yet as Mr. 

. Selwyn is only a cejhty q,ie trujl of tlie office, I do not fee what 
mdictment or inform.ition can be frameilupon it. Upon the whole 
I AM OF OPINION, that iiijon the foot of the ftaiute I 2 . 13. * 

Will. 3. c. 10. tilt defendant is n.ot obliged to difcover the fait 
prayed, nor evidence of tl^j fait. 'The plaintiff may make proof 
by other perfons of tin- f.i!t, but is not cnuLled to the defendant’s 
confeffion. Therefore luth exception to riiE Mas i'Ek’s report 
piuft be allowed* • 


Wilkinfoii Sterne. Cafe 143. 

TN this case the* dei'endant was indebted to the plainlifF’s tefta* If a ptrfon in. 
^ tor by mortgage and bond ; and adiipute anting about the pay «l«i»tcdby mart* 
inent ot one bundled pounds by the defendant to the teftator, **** 
whether it thould be applied to tlie difchargc of one of the bonds, 
oronly^o pay the intcrett due upon the mortgage, the plaintiffs, ly, the creditor 
befoie the Matter, pioduced a pocket-book of the tcftatoi, in which nny apjjy it m 
he had entered a nicmoiandum, about a^foitinght after the leceipt ‘*'*c''arge either 
of the money, that kt was in part of the mtereft due upon the mort- 
gage. I'he Matter admitted the book to be evidence of the appli¬ 
cation of the money. Whereupon the defendant excepted to the 
report, and infifted, that the kook ought not to be received as evi¬ 
dence, etpecially as the entry was not made at the time of the pay¬ 
ment of the one hundred pounds : but at the lame time he produced 
no evidence, beftdes his own oath, that he paid the one hundred 
pounds in difcharge of one of the bonds ; and his Couiifel cited 
the maxim, ^ticquid falvtiur^ folviturfecundum moJumfolventh ; 
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ViyiKfhtoK and the cafe of u. If'ejlcrne (/7J, vk& cited on tltc otlier 

IIartjw'IC KT', Lo)d Ch^ou'clhr. The diflinflion is this i. 
Wlicre mall li niJ.'hi. d by moitg.i;;e and bond, and pays money 
to his cp'ditoi, he mull nuke the apphiation, and declare to which 
d-’ht lie applu’i (he monevj at the \er\ time he pays it, and he 
cannot inakt. the .ii»plic.ition aftervvaidi; bat his criditor may mako 
I he application any ume after a general payment by has debtor, fo 
as he docs it before an actoiiiit L-tiled between them : and then* 
hue been abundaiitc ol c.*l'es ujion this dillinilion. And 1 am 
4 lea'-, that the pocket-book of the plaintid’s teflatoi is t(^ be admit¬ 
ted as jjroper e\ ider.cc ; and there caniivst be better evidence to that 
end , for it is not to piove the truth of the payment, foNthat is 
admitted on both fides, but only to prove the app’ication of the 
money and as the tcflator, if he had been living, might apply it to 
which fv^cuiity he pleafed, even now, fo undoubtedly his hand- 
writiny (hall pi ove , aiul as this roiti y was made thii teen or fourteen 
years b.foiC this fnii, it cannot be luppofeJ to be dtcfTed up to ferve 
any paiLicular purpole. 

^^J) 3 Vc.n. 6o(’. 


Cjic 144* 

'Leguy, wild) 
LiplVc or fay- 
abk. 


Wln^ft jlfl 'fi Newton. 

q-X-RlMN ANDO INGl'lKLD, by his will, dated the thir- 
* ty liilK'l Ainiih 17 Jt, tn.ulc iP'ingjiehl \\vi executor, 

and g,ave to t A.-wrc« a legacy of one tliouland pounds, to 

be puL out at mleieil until he Ihoiild attain his age of twenty-one ; 
and m cafe ot bis deceale betbie the time, then the one thoiiland 
poiiiia' to rn to An,it\'ri:ht his dauglitei 3 but if l\obert lived to 
attain I'lo .c;e of Lva ity-onc, ihui live hundred pounds, pait of tlic 
oi e th*.u!aiul \ oimk’.-, to go to AAirrai ety and to be paid her when 
Ihouia a.live ai chat age. AJaiguni died before that 
time. " 


'The qjtestipn upon this part of the devife was. Whether, 
Alur itirct dying m the lilc-timt of and before he attained his 

age ol twenty-( uc. though he attained it afterw’ards, this fhould be 
1 ;d to be a l/piitl leg?ty, or traniimiliblc to the aJavanftraWs of 


If \KinvK.Kj, ('.hduLcllcr. I am of opinion, that this is not 
a lapkd leg-cy, blit traiitinillible to her adiniiiifti ators. Indeed the 
general luU b t (lie cud JaW is, that where a legacy is given after a 
tiev to come vchich is uncertain, there by the de^th of the legatee 
h” twb di: flit, of rayment the legacy islipled, :is*\n Swinb. 30. 

U , it IS then: alio faiJ not to be iriatcnid whether, in fuch 
b.'cjuefl, tlio unccitainty be joimd to th,e fubllanceof the legSey or 
to tb.J cxi cation of it ; but that 111 eithci. ca(c ihc bgacyis cxtinill. 
iiiit tiut doOti me h..s been long ago over-ruled in tlys court by 
T-ordNoi j isfiii.'.’.'!, m 2. /'in/r. 347. : A devilc 

C't one i’.in.dr'.d rw'i.d* c.ai. to 'J i'. at the age of iwenty-tiue years; 

and 
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and ifj, S, died undir that age, tKen to A. and B. or the furvtvor. WiMortaui 
A,. ?nd B. both died in the hfe-time of 'J. S. and then y. S. died un- 
^der twenty-one years ; and it was decreed, that the ndminiflrator of ^*''*'*‘®*^ 
S. who outlived A. fhould have the one hundred pounds, notwith- 
ftanding the legatee died before the contingency happened. So in 
Pinbltry v. Elkin [a)y Dcvil'e of all his ellatc to his wife, but in cafs 
flie died without ilFue by the teftator,then eighty pounds to y. Z).; 
y. D. diqs iikthe life-tinie of the wife, and then the wife dies with¬ 
out iflue : the legacy decreed to the adininiftrators of y. D. And * 
the like point in the cafe of King v. Withers (^), and in Corbett 
V. — — . _Fiom all which cafes it appears, and is alio my opinion, 
that a contingent intereft is tranhni liable to executors or admini- 
ftrators’in equity as much as a.bare poflibihty is at law, though it 
be not ailignable. 'I'he onlydiftindlion is, whether the contingency 
depends upon fuch an event : as if a legacy be gu'cn to B. upon 
the marriage of y. S. and y. S. dies Without marrying, hcic his 
death before mariiage has put an end to the legacy, becaule it is 
now impoflible that the contingency of ilie m.uiiagc fliould ever 
take place; but lo long as y. A’, be alive, the event of his marriage, 
upon which the legacy depends, may happen, and lb the contingent 
intcieft in the legacy will remain unextmet. whether the legatee live 
or not.. So m the principal cafe, tlie contingency of Robert's* 
attaining to the age (>f twenty-one liaving h.ippeiKd, the Jepacy 
muft charge the alllts of the teftator, and it is not iTiaic:i.iI 
whether AJufgartt died before or alter RcLcH'i, attaining hi* age* 
of twenty-one. 

Another ciJTESTros'Sn this caufe is as to a fum of on? thou- ConAtuAion of 
fand three hundred pounds paid out of the teftatoi’s South-Seu an- awiUa^wwhjc 
nuities after*the making his will and before his death, by way of confl- 

annihilation, under the ftatute of 4. Geo. 2. c. 5. it not* appearin'/- 
what is become of it; Whether this is to be confideied as an'*'*'*'^* ‘•gjcwv 
ademption pro tanto out of the feveral rcgacles charged thereupon ? 
or, Whctl^r this ought to be made good to the legatees out of the 
aiTcts in the hands of the executor ? 


As to this queftlon’thc cafe was thus : Tlie tellafor lud a great 
quantity of South-Sea^ Bank^^wi^ India ltock,aiid dt viled as follows ; 
“ Iten^ 1 give anddcvileto my dauglitcr Mat gut it Niwtsv^ her 
“ heirs and afligns, my rent-charge of twenty-live pounds a-year, 
“ and all my money, goods, chattels, notes, brmds, lecuiiii''., and 
“ perlbnal elrate, except all fuc.h muncryor Iccuiities for money as 
“ I have in flock, India flock, South-Sea flock, and Soitth- 
« Sea annuities, vyhich I charge with the payment of my debts, 
legacies, and funeral; and the furplus 1 give to truflees for my 
“ daughters.”* Afterwards,on the tw'clity-fixthoffyji, 
by a codicil, reciting, that he had changed his mind m fonic thiii’/s, 
and cn»iltrmed it as to the reft, he gives to his daughter Afargmet 
the fifth pait of the furplus of the South-Sea and other flocks and 


(rf) ». Vern. 76S. P.tc in Chan. 4^3. (i) CiLtT.T. 117. 

annul tics> 
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VjMcrixLo annuities, to be at her own difpofal, and upoi^ her death then to thd 
againfi furviving^ daughters. Between the making of the will and this 
*wToii. codicil the thirteen hundred pounds ums paid ofF. As to this party 
of the cafe, I am of opin'ion, that this is not to be conddeied as 
an ademption of any part of the legacies, but that the deficiency 
ought to be made good to the legatees out of the aflets of the tefta^* 
tor. It has been infiilcd for the plaintifF, that the South-Sea (tuclc 
^ charged with the payment of the teffator’s legacies was.a fpecific 
legacy of {[ockjfatu quo tempore doni^ and as fiich would not admit 
of any fatisfatSlion in value, but mult be extingiiifhcd as to fo much 
which has been paid off. But I deny it to be a fpecific legacy j 
and if not fuch a legacy, the aft of parliaii'"nt is no ademption of it. 
it is plainly a general bequeft of South-Sea llv^k, whether more or 
leCs, which the teflator liad at the time of his deatli, for though to 
fome purpofes a will mult be taken to fpeak fiom the time of its 
making, yet that rule holds only as to particular things or indivi- 
duals, and not as to all pcrfonal legacies in genera]; but conftruc- 
tioii muft be made upon the whole will j and the teftator’s intenC 
is to be confidered, whether it was to extend the defcnption of the 
thing devifcd to the time of his death,or to confine it to the lime of 
executing his wiil. In the prefentcafe it appears, that this is notit 
fubllantivc independent legacy of South-Sea ftock, but< it is a 
legacy given by way of exception out of the general precedent • 
legacy of the whole peifonal eftate ; and there is no doubt but this 
general legacy of his perfonal eftate relates to fuch perfonal eftate 
as he had at the time of his death, and whatever money, goods, 6rc. 
he acquire'd after the making his will oeiti.inly pafs by fuch will. 
Then the legacy which follows by way of exception muft be con- 
ftruedin the fame manner, fur as ic is a maxijn, that Eecceptioprobat 
regulam i'*t caftlfiis non enuptis.^ fo it is no Icfs true, that tha rule 
ferves like wile to explain the cxcejition ; and in whatever manner 
the t’tle itfeif is to be taken, in the fame manner (hall the exception 
derived out of the rule be taken. 'I'o apply tliat to the ^relent cafe.: 
As the general bequeft rclat i to ail tlie peifonal eftate which the 
teftator fliuuld have at the time of his deceafe, f'olikewifemuft tha 

* legacy, which is,by way of exception out of the general charge, re¬ 

late to the teftator’s whole pcrfonal eftate which he had at the time 
of his decease, and cannot be confined to the fpecific Sotith-S^^a ftocic 
fubfifting at the time of making the will. Much ftrefs has been 
laid on the manner of v.'ording this devife ; and it is obfervable, 
that the teftator denfes ati fuch tnoney^ not as ^cjhall have^ but 
as he has, in tlie Seuth-Seay c. ftocks. And therefore this being a 
defcnption in the prefent tenfe cannot be conftrued to relate to any 
other perlonal eftate than that particular fori whjch he had at the 
time of his will. But 1 think this too fti ift a conftruffio.n of a will, 
and not wairanted by the plain ieiife and meaning appealing upon 
the face of it. 'i'he diftinction in general of woids and tanfes is 
not fo exaftly obfei ved in Englijh as in other languages, efpeciatly 
Latin. So in particular the picfent tenfe amongft us is very un- 
ceitain in its Hgnificatioii. It is often ufed with us to denote a kind 

of 
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of future prcfent tcnfe,tor fbmething relative to tl« prelent which WiKBrtti0 
fhall hereafter exift t and in this lenlc [ take it the tcftatorh'as ufed 
ir upon this occafion, as he does likevvife in another part of his will, ***^w’«** 
vimere he gives a charity to the poor ot the parilb of A. having no 
fuch relief as there is mentioned ; which word “ having” miift 
plainly relate to the time when his intended charity was to take 
effe£t| that is, at the time of his death ; nor can it admit of any 
other conftcu^tion. It is plain, that if the teftator, inllead of 
lelling out, had purchafed any more Hocks after the making of his 
will, thole woulahavc palled by the defenption in the will; and 
there is the fame reafon here why the bcqiicH Ihould relate here to 
fuch South-Sea Hock as he had at the tnnj of his death. But there 
is another matter which Hill fuither cfbars this point, and that is 
the codicil, vdiich was made after the thirteen hundred pounds was 
paid ofF, and confirms the will in every particular not exprefsiy 
altered thereby ; fo that by this the teflator's intent is nionifelt 
beyond all doubt. As to the cafes cited, of ademptions of legacies, 
out of Equity Cnfti Abridged^ 301, 302. they a''e not applicable 
to the cafe in queftion : for as,to the cafe of Ford v. Flemings 
which was 21 July 1728, before Lord Kinc; (a), that was a 
bequeft of a particular fpecific fum ; for if it had been a general 
bequeft, it would have been otherwile. The cafe of Harding v. 

Smith, before Sir JosrPH Jrkyll, Zth November 1726, was 
likewife a fpecific bcquefl, for it was of all monies due upon a 
mortgage of a certain farm named in the will : and the rule i:: 
general and well known, ^od ulcerium eft qued certum reddipsteji. 

'rhe cafe of Purfe v. Snaplin (A), which w'as ajfo before Sir 
Joseph Jekyll, andrcvcrlcd by myfelf, was a legacy of a fpeciiic 
fum of flve thoufaijd poynds (peciticd in the will Ly the name of 
Jiocks ; but that cafe turned upon thu> confiderntion, thiA lioek- 
were legacies in words of quantity only. So Partridge v. Part¬ 
ridge (f) was a particular quantity ; and Brunfdsn v. JFints'^ 
wasadevife of fpecific Hocks and navy bills. 


(a) I, Eq. Abr. 30*. Sira. Saj. (f) 2. Eq. Abr j-'c. 572. w bo.',,. 

2. Peer. Wnu. 469. ’ Ctifct 'Icnip. r.Jb. 226, 

(b) I. AOt. 414. («/) 


.James tipon, Philip Pipon, William Davies, and Cafe 145. 
Others, agai»/t hlizabcch Pipon, Jane Pipon, John 
Hardy, and Others. 

/« Chancery, June 6 , 1744, Trinity Term, 17. 18. Geo. 2. 

TOHN PlPOh^ a native and inhabitant of the ifland of Jerfey, The Jaw* and 
J ^ died inteftate, on the eighteenth of July 1740, leaving no cufto.ns of tiic 
children, nor any father or mother, nor any brotlier j all the of Jafy 
plaintiffs,''except Davies, were the nephews and nicccs of the fold w'* 

.John Pipon j and the two defendants, Elizabeth and Jane, were his djKb^tiSc/S 
lifters. The inteftate, at the time of his death, had a ronfiderable intcftaie's ef. 
per^al eftace in Jerpyt but had no effech in this kingdom, except 

one 
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one debt of fix hundred and fifteen pounds ten {hillings and 
halfpenny^ due by fimplc contiadt by Henry Durell^ of London* ^ 
Soon after the inteftute’s death, the plaintiffs, nephews and nieces^ 
impowered the plaintiff Davies to t.ike out cf the prerogative court 
of Canterbury adminiffration to the inteffatc for their benefit^ 
which was accordingly done; and fooii after the faid'Z)uv/Vx 
received the faid debt of Durell in this manner, vi^* fifty-one 
pounds ten fhiilings and one halfpenny in fpecic, and the refidue by 
the tr.insfcr of fiock. Soon after this, the defendants,' the fiffers, 
having notice oftlic faid debt due from DurelL aiid of the admini- 
ftiatioa granted to Davies, the defcndcmt Hardy, by their order, 
obtained a repeal of the laidlcLteis oF'idminilhation, and procured a 
new adniiniflration to be ^granted to hlinfelf as their* attorney. 
Davies, A little bcfoic the repeal of the adminiffration granted to 
him, fold the flock. The pieicnt bill was brought by the nephews 
and nieces to have a tlifliiliution of ♦’he iutcflatc*s effedls in this 
kingdoin, and paiticulailyoftlK*(.ud debt of fix hundred and fifteen 
pounds ten lliillings and one halfpenny. The defendants in their 
anfwer iiififi, that by the laws of '^ferfty, wherever an iiiteffatc 
leaves fifieis and no brotheis, but brothers children, his peribnal 
cfl.itc is to be divided among the fifters, in cxclufion of the children 
of the deceafed’s bioiheis oi lillers ; and there'otc that this debt 
muff be divided between the dciciid.uits, Elizabeth and ’Jane, th^ 
inteftate's fitters. 


'I'liis caufc was hcaid h\ confontiipon the bill and anfwer, and 
tvas argued by JVJr. Cfmt ri: and Mu, Kokj. for the plaintiffs to 
this eft'edt : The duend.ints do not .init fheir cafe upon the fta- 
tutes of Dirtiibutions, but on inc culloins of J^rjey, by which 
they iiifitt:, tii.it the plainiifls are iiitapabjp of faking any part of 
the mteffate's cllatc. And tlic quelhoa in this caufc will be. 
Whether thofe cuftoins tti.iil aftecl the property of cffcifts in this 
kingdom ? '^I'he dilliibution between debts due by fiiecialty and 
thole due on iimple contr.icl is well known to he thisj that the fpr- 
incr are bona mtahilia in <^hc diocefe whcie they arej but the hitter 
follow the pcrfoii of the debtor, and aic bona notabilia where he 
dv/ills. '"I'hey could not, thcrtfoie, have recovered this debt 
without taking out admimttrariuii hcic ; and upon taking put 
adminifiiaticn, they mirtt; have gixeii a bond to the ordinary to 
make dillribution according to the flatiite ; and coiifequently this 
debt mufr be dlftnbutahle according to the ftatute. But the 
defendants fecni to infifbupoa a pruvifour faving In the aQ of the 
' cuttoms of London and the province of Ybrk^ and of other places 
having knov/n and leccived cuftoms peculiar to them. But this 
pruvifo cannot be taken to extend to any places out of the king* ' 
ddm, and therefore can be of no fervice to the dtfendants. In the 
province of Tinfjthat third part which neither the wife nor children^ 
can ciaim by the cuffom is dittributable according to tke ftatute. 

* 2. Fern. Zdi it is held, that the cuttoms o£ the province of I'xrisj 
are local; and it is the locality of the effects that gives the fpecial * 
court jurird'clion to grant admi niff ration t as the debt was here,' 
they were obliged to take out adininiffration in England, and tfie* 

ordiiiiirlf* 
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ordinary upon granting it is required to take bond from the admi- 
niflrator to make diAribution according to the iiatutc; and it is 
very difficult to account for this mcthcMl of proceeding, unlcfs the 
are to bediltnbuteJ according to our laws i and a contrary 
conftruiflion would entirely relcnid all thp provilion and fccurtty 
required by theait ofiwiluimcnt. ' 

Another CouNSFT.yflr the plaintiff'* faid, that the Court can¬ 
not take noficeKif the laws of 'Jerfey^ and that the cifedts being m 
Englnml mail b|(uhje«!t to the itatutc, 'Jerjey not being within the 
provifo or favinj of the ait. 


jAMEt 

PHitirPir9ii4.. 

WiLllAM 

Davibi, 

AND OtHIRI^ ^ 
egeanfi 

£i icahetr 
P iroK,’ 
Jane PiroN, 
John Handy, 
and* Qthbn*. 


Mr. a I roRNF \ -CtNRRAL fo*' the defendants. The laws of 
yi'tfi'y feparate, dilliiict, and independent, of the laws of 
E'lplavdy though not of the Legiflature of England. It is infiftod 
onh) the (l(.fcnd.ints aidwei, that bythofe laws the I'urvivmg fillers 
of an iniji’Aatc arc entitled coins peifonni edate, in excluiion of the 
chiKliLii of his (leceafed brothers and fidcf-', and therefore that the 
plaintilFs arc not entitled to any part of the intcdacc% edate. The 
plaintid's have not replied to the anlwcr, and therefore It mud be 
tiken to he true. It li.is been Contended fur the dclendants, that 
rhe petl'unal cllate is merely lorn], and that the light the next of kin 
to an i.itcdatc have to it depends upon the locality of it, or upon 
the p!.'cc where ii i.s found at the tune of his death. 1 ffiall inlid 
*.ipo’i tie: re; erfe of this piopofition. 'I'hey have not dicwn any 
one indance in which the Court has confidcied it in the light they * 
contend for; but idl tlvMi in dances, and the nature of the cafe, 
prove the coniraiy. '1 he luiiuie of perloiul edate is, that it 
attaciies on the peifv<n ; an>) the nature of the real cflate is, that it 
IS att .ciied to the place, be^ ..ufe it is a fixed thing. The very 
fiicaning of perional ctlale is that thing which belongs to the 
pcifoi). Siippofc a pi rfon is an inhabitant, .nnd dies, in the province 
of Yofk.^ mid has Iqhh notalnUa in that piovincc, and alfo in the 
piovince of Cautetii4ty^ there mud he an adininidration taken out 
in’botii provaicrs, and yet the perfon who took out adminidration 
in the provinre ot Cantetbury mud in.ikc didiibution accoiding to 
the culium in that piovnic'*. 


J-Iardwicki:, herd Chandelier. That is a cafe dire^ly within 
the prov^lo. 

Mr. Attorney-CJenerai . It is fo j but the mere locality 
of the pcrfonal cflate does not create q/iy right in refpe^ to the 
diftribucion. The locality of the peifoiial edate determines nothing 
but the jurifdif^ion th.;c is to gi.int the adminidration j but the 
didribution depends upon the quality of the peifon, either as a 
freeman of which follows the perfon wherefoever he goes}, 

or as an Inhabitant of this-or that particular province* 

HariSwicke, Lord Chancellor. theadminidrator and 

all the perfons inticled to the didribution live m Jerfey. The 
adminidration to Davies being repealed,he is now become a debtor 
to Hardy ; and the cafe is in the fjme fituaticn as it would have 
VoL. IX. F f been 
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jAMtt Pjton, l,eef| If },aj continued in the hands pf the original debtor. 

***w^i'*^i*a^ *** How can I decree an account to be taken here of the whole perfonal 
DAviEir ? and without that, how can it be known what will reinaiii 

AK0 Othxrs, in the hands of the adinniidrator after payment of the inteftate^ 
ggaiiijl debts ? It would alFcft the commerce of this kingdom to a very 
£t»AB»Tn great degree. Merchants abroad have debts here ; and .if' thofe 
I N»”p”ioN dillributed according to the laws of EnglanH^ it would 

John ® moil mifchicvous thing to the commerce of .this country i 

AND Othixs. and no di(lin.Stion was ever made between the cfF^cls a man has 
here and thofe he has abroad. In the cafe of I an Thel(ian^ before my 
Lord Kino (^/), Cakne I'an Tiiitv;/1//brought his bill for a diilri* 
bucion of thecdeiSls of his late wife, whicli ihe was intitled to by a 
legacy from the Krd hnfband ; and an acc<iupt was decreed. I 
was Couni'el tor the plaintiffi but not fatislicd with the decree. 
However, it was made by default, the piincipal defendant ivit 
having anfwcred, but Air. ''fatshfony the tniilce, was the only one 
who put in any anfwer ; and chat point, how far the law of 
attaches on goods here, was mentioned, but not determined, 
the decree being made by default. I h.id a great doubt about 
It in refpeiSl to the iiicoiiveniencies it would bring upon trade. 
Befides, that was a quefliun about flock, which is a fpccific part 
of the perfonal eflate, and may ditl'cr from the cafe of a mere 
debt, which follows the peifon of the debtor wherever he is. 

Mr. ATTORNEY-GrjfER al. Can it be fuppofed that the right 
of diilributioii (hotild depend upon the removal of the debtor ? 
'rhe adminiilration is nothing but an authority to get in the elfeiiils 
of the inteilatc. In the cafe of Jiru'i'bws v. 'Jamineau 1726, in 
chancery (b)^ ^ perfon drew a bill liere, on a perfon at Leghorn^ 
who accepted it there ; and the drawer was a bankrupt in London’^ 
but the acceptor had notice of it : the acceptor was I'ucd at 
Lrjborn^ aiidfentence was given for him, becaufe,by the laws ufed 
there, if a perfon accept a bill of exchange, and had no efFe^s of 
the drawer in his hands at the time the bill was drawK, or had ii'o 
notice of the bankruptcy, the acceptor is not liable. It happened, 
that the acceptor came heic, and was fjcd at law. Upon which he 
brought his bill in this court fur relief and an injundlion ; and he 
was relieved ; and the Court faid, that the acceptance at Leghorn 
bound the acceptor according to that place. '' 

HardwickE, Lord Chancellor. The Ilrongeil objcdlion in 
that cafe was, that if it was right it was only a conditional accept¬ 
ance, and th..t advantage of it might be taken at law. 

^ Mr. Attorney-General concluded his argument* with 
citing at large the cafe of Jeanbert v, Tiv//?, ''P* eced, in 
207 to Ihew, that the Court will take notice of the laws of foreign 
nations. 

Mr. Solicitor-General on the fame fide for the defendants. 
*1 he Court may difmifs the plaintiHs bill without going into the 

(«) 2, Iq. Abi. 425. Fitrg 203. (i) 2, btra 733. 2. Eq. Abr. 524. 

merit? 
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merits of the cafe; fv the only way by which the prefentqueftion 
is brought before the Court is by the admintftration which the 
^aintifn foaudulcntly obtained to be granted to their attorney, 
sThich has been Hnce repealed by the eccleHadical court. Davttt 
' having by falfe foggeftions taken out letters of adminiftration 
receives the debt of Dutell^ and join* in this bill to prevent the 
true admimftrator from getting it out of his hands; and in this 
manner the caaife is brought before the Court. If this had not been 
done, Durell ^ight have paid the debt to the adminiftrator in 
y^f'/cyi and hcjlvould have madediftribution according to the laws 
there ; if that had been done, this Court would not have called that 
matter in queftion , and therefore it is owing to their fraudulently 
getting ^hc money into their hands that the prefent quellion Js 
brought before the Court. This miibehaviour of theirs is not to 
be encourage'd ; and on t!iat foundation the bill may be difinilled 
without entering into the general queftion. 

Hardwicice, Lord Ch^ncelior. I would not, if I could avoid 
it withjuftice to the parties, enter into the general queflion. It is 
admitted, that Davits under the firil adminiftration, which is now 
repealed, received this debt due from Durell, By that, he is a 
debtor merely to the eftate of the inteftate, and he has nothing to do 
to come here, but ought to pay it over to the rightful adminiftrator. 

’ The difficulty is, where the other complainants, the nephews and 
nieces, have not a right to come here, not to call /^</vfVi,but to call- 
Hardy f to an account for this particular part of the eftate abftra^ed 
from the reft of it. 

• 

Mr. Chute for the plaintiffs. Mr, Hardy is now, and hath 
been all along, in England ; he cook out adminiftration, and has 
anfwercd under the procefs of this court: the efte(^)» are here; 
and therefore the plaintiflFs have a rijriiC to have this matter 
examined into in this court. With refpecl to the general queftion, 
I, know no cafe that will influence it, but hope it is properly 
brought before.the Court. 

Hardwicke, Lord Chancellor. I am of opinion, that thereis 
not a fufficient ground for me to decree an account for the plaintiffs. 
I'am very unwilling to determine the g neral queftion in this cafe, 
which may admit great variety of conftruftions, andfome difficulty 
too i therefore 1 chufe to determine the cafe withnut entenrg into 
it. If 1 was to enter into the geneial queftion, I fhould think, that 
a man’s perfonal eftate is Aippofed to f<wow his perfon wher<-ver he 
- iSk and is diftributable accordingto the laws of that country where 
his jyerfon is ; and as to the difterent jurifdi£lions relating to this 
—pfrj|miil eftate fo^refoe^ to the probate of wills or adminiftra^ons, 
they artfe from the nature of the remedy that is to be made ufc of 
for the recovery of that eftate; and therefore to en.ble a perfon to 
fue for any part of the perfonal eftate, he mu ft qualify himfelf from 
that which is the proper jurifdiiftion of the place where the perfonal 
eftate lies, but does not determine the right of the equitable pro-> 
percy, or (o that property which is confidered in equity, or in the 

F f a canon 
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' canon or ccclcfiaflical law, in diftributing the 'fliarc$ dfthat pcrfona) 
' cftate ; and therefore the cafes that have been put arc right, and 
prove this ; Tfa man be an inhabitant of the province of Vork^vivet 
, die there, having goods both in that province and alfo in the pro¬ 
vince of Conterbnry^ it is incumbent on his adrniniftrator to take 
out adminiflration in both provinces, and yet, nutwithfhinding, the 
whole pcrfonal eftate will be dillributableaccording to the cuftoni 
I of the province of York\ which fhews it is not the jnrifJ'dfionout 
.of which the adminiftration muft be taken which *s ncccilary to 
give the party a right to fue that will govern the rigfit and intercfl 
Jii diflributory parts of that eftate. Thenconfider the prcfentcafe. 
It is rightly faid, that ^erfey muft be as much confidcfed a foreign 
country in refpecl to the laws of England as if ft were not parcel of 
the crown of England'^ for it is no part of the kingdom of Great 
Britain^hxxt is a dillinftdominion, which the king of Great Britain 
IS intitled to in right of hi ^ duchy of and conrequenriy 

governed by the laws of Normandy. Then the cafe is thus : A 
man is an inhabitant and dies in a foreign country ; the hulk of Ins 
perfonal edate is there ; he happens to have a debt ov.ing to him in 
England^ which cannot be lecovcted withvnrt taking out admini- 
dration in England \ the qiiediuii is, Wlu rher that fliall be con- 
lidcredas part of the bulk of his piii'on.il edare to be accounted for 
according to the. J.ovs oi the place where he is refident ? or^ Whe¬ 
ther any perfons iK)t j hJtnt In E .gland, but inhabitants of-i 
foreign country, who by tr.e L*v.s of that toreign country have no 
right to any, but would have .. right by the laws of England^ can 
come into this court, and by re.ilon of the talcing out of admini- 
dration here can compel that adminidiator to account to them for 
this part of the pcifonal edatc abdi acted from the rcfiduc of that 
edate If that weic the mere qucltion before rnc, 1 ihould incline 
to think (but I do not mean to give any opinion to bind me), that it 
could not be done, and would be extiemely mifchievous, and 
greatly afFeit the commerce ot thefc kingdoms. No foreign 
merchant would know how to deal here, but at the peril of having 
all his debts here feparated from the red of his pcrfonal edate, and 
didnbuted according to the laws of this kingdom. 'I'lic bond re¬ 
quired by the aid IS, that the adminidrator (hall account before thp 
judge of chcccclcliadical court, and pay the refidue of the ui^‘datc*:> 
goods, chattels, and credits, to fuch perfons .is the faid judge or 
judges fhall appoint puruianc to the datucc. What is it that is to 
be didnbnted ? It is the red and relidue of the pcifonal edate after 
payment of debts and other jud allowances. Nobody can come 
here for an account of part of the edate, but mud pray an accr^ht 
of the whole edate. 1 low can this refidue be made appear but by 
accoUnting for the whole edate, and not by arf account of 
cular debt only , and thcrefoie on the wofdsbf the datutc I (hould 
think there could be no fucli decree as is now prayed: and><d'o but 
condder wliat work it would make. The general adminidrator is 
not before tiic Court ; how c.in I decree an account of the whole 
edate? and witnuut it 1 cannot Bnd out the refidue: and if the 

general 
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general adminiftratoi^ were before the Court, I might decree an Jamb* Pipok^ 
account; but the confequence of it would be, that if theadmini- 
^^ator accounts here, and has fuch allowances, and makes fuch Davib*** 
^mllributions as arc agreeable to the laws of En^landy the courts of OTHstt, 
' niight decree him to account with different allowances and agamft 

different diflributions. Hut the only matter now to be determined is, Elizabbtii 
whether the prcfi-nt bill is propeily brought ? as the firft admini* 1 ak^**P^pok‘ 
ffration isrepealed, and a new one granted; and as to Daviesheingj^^^ Hakdy^ 
a plaintiff, the bill is improper, for he is now only a debtor to the an\ Otusr*^ 
.eflate, and c|>nfequcntly a debtor to the fccond admiiiiftrator* 

What has lie to do to come here to pray an account to be taken i 
He is a debtoi to the eflate, and liable to an action at law by the 
adminiftrator, who may, the next day he recovers it, carry it into 
^rry^y, and account foi it there: and that would be the right way, 
and is the common cafe of all perfons wlio arc fubjei^s of foreign 
princes and have debts here. Dovia is therefore to be laid out of 
the cafe ; and in refpe6i to the othci pUnitiff^, thoy have nothing 
to do to come hcic for an account ot this particular pait of the 
pcrfonal cilate. 'I'hcy have a right to call the general adininiflrator 
to an account; but no pcrfoiT entitled to a lharc of the rcfldue of 
the eflate can come into this court for a particular part of that 
pllate detached from the roll. I'he general adininiflrator is not 
. before the Couit, and tlieiefiire 1 cannot decree an account. 

'I'hc bill mull be difmiil'cd with foity Ihillings coils only, as tho 
caufc was heard by confent on bill and anfwcr, * 


Jobfon aga'infi Pclly, 

In CITa7iceryy Trinity TJnw, I744< 


Cafe 1461 


T^^ILLIAM JOBSON, in the year 1719, gave a marriage An annuity of 
bond of one thoufaiid pounds to truHces to the ufc of ]iis4o> a-year tfe- 
intended wife. He aftei wards married her, and died, and by his ^'*‘**®***^*^ 
will gave her ju^annuity of forty pounds/^rr annum, clear of all de- "cco*'*fetiied^ 
duflions, out of the produce of his ellatc. her pievious«% 

The quellion was, Whether this annuity be in fatisfa£lton of'*'’ 
the bond i 

After reading the evidence, and hearing a few arguments from 
THE AtTORNEY-GeNERAL, THE LoRD CHANCELLOR 
faid, he never ki]pw a more frivolous* defence or a plainer cafe ; 
that even if the annuity had amounted in value to the purchafe- 
nlNi^ey of one thoufand pounds it had not been fufficient, becaufq 
^f th e particular.penning; though he faid, in fome cafes that might 
ha^PNoude the*matter more difputablc: but in this he had no^oubt 
in dtrei^ing, that the tdflator’s eflate ihould be Uabic both to the 
marriifge bund and the annuity ; for it could not be intended as ra<^ 
tisfatSliqii, 




Mcadbu^ry 


o 



In the Couit*of Chancery. 



a 


Cafe 147. Meadbury /igawji Tfdall and Freirjd. 

Trinity Term, I744« 

In what cafes LJARDWICKE, Lard ChanreUer. The rules of this court 
the . court of differ frpm the rules of law with refpe£l to the aclmiflion of a 
clianccry will defendant's teflimony. Ifa plaintiff at law make fevera)defendants, 
!*** he cannot examine ope of them as a wjtnefs in a cafe of the 
s i I- This was determined in the king's benc 4 i by the whole 

Court, where the jittorney-General, Trevor, had concluded 
his evidence without proving anything agamfl one of the defend¬ 
ants s and upon offering to makd him a wiinefs, an objei^ion was 
made to his competency j and after long debate hf* was refufed PER. 
TOTAM CpRiAM. He afterwards entered a nd prof, and then he 
was adniicted. In this couit the lulc is different; the plaintiff is 
intitled to the eviucnce of any of the defendants \ but then thfrre 
mult be always a fuggeltion in the ordei, that fuch defendant is 
pot interelted in the event of the caule. How Hands the prefenc 
cafe ? Here is a charge in the bill againd the feveial defendants, 
one of whom the plaintiff would make ufe of by way of witnefs 
againft the other; the deie*id:..irs both of them, have put in their 
anfwer, and the pLinriff ti.alvos no reply to one, but leaves the 
charges {landing to thc.bill. If his caie corn 's out to be true, he is 
intitled 10 a decree againlt them bch, ai.d a contribution ; fo that 
they are both intert Ired in the jvent, and the plaintiff capnot be 
entitled to either of thcevi^Mici. ;i< ought to have mpved t^ 
amend his bill, and ilruck out the ch. rge againfl the defendant 
Mr. Friindy and then he might luve been (tjiutued ; but as it is 
he cannot. 


Cafe 148. 
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Skip agahtft Edwards. 

In Chance}y, Tthiiiy Tcrnt, 17 ^. 

IN I7^9> the plaintiff' dvanced the fuip oftwothoufand pounds tq 
* two joint traders, Jjt-vey and Wilcox, upon their hood, in 
which the defendant, Mr. Edwaids, was a furety. At the expi¬ 
ration of a yeai, Mr. Edwards growing uncafy inlided upon the 
bond's bL'ing paid off, that he might be clear; and accordingly the 
tw(> «.o-oh]igors had afterwaiiis a meeting with the plaintiH'in ordec 
to difclKrge the lame, By way of payment, they drew two notes 
upon v'.iltcrent people payable at a future day, and a|fo gave him a 
grldlmith’s note, which (it beipg on a ^(tturday ni^t) wastdad^ 
payaolc the Monday following. I'hc plaintiff, Mr. 6iip, deliver'-'* 
up hts bond, u It'll a receipt indorfed in thef/wonfs : R,.CkWed 
in notes and calh the lujl contents of this bond." He at the 
fame time took a note from Ilei vty ui]J Wilcox in thefe (erms ; 
“ J'hc above notes being payment of ours and Edwards'% 
** two thoufand pounds bond, if any of the faid notes H^ould 

‘‘ not 
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not be paid, they -11 be made good bj^us, Hervey^ IP^tkox j’* 
and iVIr. Eftwauh^s name, v^>u> was not privy to this tranfadion, 
like wife i'lgned by Ha vty. It appeared, that the perfon upon 
v^om one of the notes ^vas drawn, proved uifolvcntby becoming 
‘ -a bankrupt before th:* day of payment. The goldfmith's note was 
allb i\;fu(ed, and the plaint..‘f, Mr. Sxipy received for anfwer. that 
they had none ot the drawer’s money in their hands, it having 
been all takei\ out by Hl/ i'ey the Saturday before. Harvey himfelf 
became a baniyupt, and i cominifiion was awarded againft him the 
A£onday next ifter this matter was tranladlcd. Upon this the 
plaintitFbrougnc his bill againll EdtvardsyXhc furetyinthe original, 
bund, praying that he might be liable to pay the rciidue of the two 
ihoufanS pounds due thereon, it having been fraudulently procured 
from the plaintitT upon falfe pretences. 



Sxir 

agunft 

£D¥rAlll0ta 


And it was argued by Mr. Chute and Mr. Clarke for the 
plaintiffy that the notes were only conditional payment; and though 
the bond was delivered up, the debt was retained. Salk. 127. 
Clerk V. Mandelly Nsues ^myable at a future day fliull not be 
looked upon as a Jifehai ge ol ;v prtcedent debt or contraiSt. They 
are all three priiicip.ds in the original bond, and nothing has ever 
moved from Air, Edwards that can difcharge him. If it had, it 
would have altered the queflion, and made the contrail more 
doubtful, whether it fhouid interfere in behalf of the plaintiff to 
make the defendant pay the debt twice over. If the quclHon hacl 
been. Whether the obligee, or Alt. Edivards, fhould fuffer by 
Hervey*s finking the money ? in that cafe the fcalc would per¬ 
haps turn again!! the pliiiiRid'. But here the queflion is. Whether 
one man fhall be injuied .uut another advantaged by fraud? and 
not, Whether one or ether lhall be futferers ? Docs the nature of 


this tiaiifa:.Iinn import thnc iuch notes mail be rcccived*in abfolute 

difcharge of a bond ? Would anybody in their fenfes accept of 

fiiigla notes in difcharge of a bond with three obligors ? There arc 

feveral caft^ where acceptance of notes payable at a future day, if 

noin tka^arty, aic no difcharge. Salk. ff^ardv, Evans. „ . , 

It IS to be coiifniered,.Whether A^r. Edwards has not made himfelf man,*B^. 

party to the note given by Hervey and IFilcoxy utfupta ; for he Mich. 1748? 

has done nothing himfelf in difcharge of the bond, but is taking 

advantage of the tranfaclion between them and the plaintiff} and 

if he fliould not be bound by their note, it would be making ufc 

of an a£l which they have done in his name in one refpeA, and not 

being bound by if in another. We <R>me before tne Court in a 

.ypry favourable light, it being to be relieved againfla fiaud ; and 

aU^e pray is, to be reinftaced into the fame htivition that we were 

ihigfe ire th e fraiylcommitted. ^ 

'Mr. ATTORNE'^GENkRALand Mr. Solicitor-General 


for thp defendant. It is agreed, that die pLnntiff has no claim at 
law, becaufc the bond is cancelled and delivered up. riiequ. ltion 
is. Whether hebe intitled to relief in equity ? It iiiul! be granted, 
that there are foine caf:s where a bond may be cancelled fo as to 

F f 4 defeat 
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defeata claim at law,and yet the plaintiffs ni5j,y be ri’lieved inequity; 
and they on the other hand nmft alli)W liict vvilc, that in many 
inftanccs thccxtinguiHimcnt of the title at 'aw isfolikewife in 
court. 'I'hc qiicihon is, Which of thefe alternatives the prurctit 
cafe falls under ? In cafes of mere accid.m, .isot a bond cancelled 
by miflakc, burnt, or dellroyed by any mish)i tunc, or delivered up 
by fraud, the plaintiff would be intitlcd in this couit; but where a 
perfon, with his own eyes open, agrees to alter tl^c fecurity and 
deliver up the bond, aiid no fraud committed on^thc part of the 
defendant. It is fiircly othc-rwifc. jVfr* EtiwarUs wa^only a furcty \ 
no part of the confuicration-moncy paid to him ; and theicforc not 
jiecelTary that anything fhould move fiom him in difchargc. He 
never looked upon himfelf as bound any fuither than in law, and 
therefore confidorcd the delivery up of the boitd as a fufKcient 
difchargc ; and this would have prevented him iiom talcing any 
further ilcps ngaiiift Ilcrvey and U'lUox to fecurc himfelf, which he 
might have done if he had not idled cafy. UcTidcs, the plaintiff 
does not come with purr hands , he h.is m.idc llervry guilty of 
forgery; and a court of equity will not permit fiich a clandefliiic 
note to bind a third peilori. 'PhisV’as a fiaud intended by him to 
Edwards in d. Iiveiing up the ho'id, .^lul at the f.ime time eiidra« 
vouring to keep him bound by a clandefline- note. But a couit 
of equity of all things avoids fiich undeilund agreements. 

Hardwicke, LordC.hanccllcr. I have had fome doubts during 
the hearing of the caufe, but am at bill fully fatisficd, that the 
plaintiff IS not inlitledto redicf. It appears, th.it tin defendant was 
only a (iiret)’, and has been guilty of 11 ^) fraud binddf. As to the 
gciieial point, there is no qudli</n but iIkio uie n.:u.y cafes in 
which a debt may be* difchaiged, but .1 couit of equity will fet it 
up, and that againft the furctics as w' 11 .r the principal. If a bond 
beddlrove-d by accident, the furety is liable in this court as well as 
the piincipal. So if one of th<* pnncipals (ball piocuic the bond 
to be cancelled by fraud, upon a bill tliii Court would let up the 
bond ag.iiiill the furcty as well as liw piincip..!, l>e'•^ufc a creditor 
ihall not bcpicjudiccd bv the fiaud of cine of Ins debtors againfl the 
rcll. But the prefent cafe docs not ce me up to any of thclc ; for 
here v.cTC fccond feruiitics fet up for the very purpofeof difchaig- 
ing ?Ar. L^v-eniis-, and that with the knowledge and confejit of the 
plaiiitifi' himlclr. 'i he defendant did not at all appear in the tianf- 
action ; lictzuy and IriUo. fettled it in tht-ir own manner ; and 
jl/r, Skip was left to judge for himfelf what kind of fatisfaftion he 
would take. Provided Eduards was left out, he might hav^ . 
rcfuled intirJy, but mllcad of that he accepts of two drafts, a 
goldfmith’s note, hL. It is a very unulual thin(j;^for goldfmitbc 
noteii to be made two days after the draf*'; and ther*f»rd hib 
accepting of fe.ch a note fiom llcivey fhews a Confidence in him 
and the fceurities which he gave him. Mr, Edwatds did ndt think 
propel to truil them any longer, but tlie plaintiff did ; and the rule 
of tins couit is, th.it he who tiiifls moll fhall lofc moll. Suppofe 
AJr. 'Sk/p had refufed to do this, and the bond had not been delivered 

up, 
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lip, Edwards might.havc arrcfted Hervey and JViLex when he S*fF 
thought proper, and have taken care of himfelf. It was not a right 
thing of Mr, Skip to accept the clandeilinc note ; for what was 
me fcope of the whole tianfaction ? It was, that Mr, Edwards 
(hould be difchargcd. 'I'he taking of the note was therefore a 
dcccifon Mt, Edwards^ by delivering the bond up and making 
him believe he was ddeharged, and at the fame time endeavouring 
privately to cpntiniic him hound by virtue of this note. \nd this 
rebuts the frai:^ on the part of Hervey^ with rcrpci"! atleaft to the 
prefent defendJnt, Mt. I'llaards, And therefore I am of opi- 
NioN upon the whole, that the plaintiff is not intitled to relief: 
there was no fraud on the p.nt of Ah . Edwards ; the nature and 
dcflgn of the tianfadlion was to difeharge him; the plaintiff was 
acquainted with this dcfign, and was at liberty to make his own 
bargain ; he has thought fit to change the lecurity for one which 
the defendant is not bound by. But I do not think this fo clear a 
calc as to difmifs tlie bill with cofis. 


WiJfhriw ayrtip/ft .Smith. 

In ChauLcrSt Trinity Term, 1744- 


Cafe 149* 


, "DILL to redeem a mortgaged cllate upon payment of principal On a trndrrte 
^ and Intcielf down to a certain d.iy only. The preniifes were 
rnortg.'gcd to the dvfenJ.nr foi thiec hundred pounds. 
plaintiff' gave notice in writing, that he would pay it ofi^ and fohavea^afon- 
caiiic to the defendant’s htiiife with the money, agreeably to the able tinu; to pe. 
notice. ’I'lie plaintiff brought an alligiuncnt <f tne mortgage in riifc the ainjpi^ 
his bofoin, which the defendant rcful'ed to execute , upon which "‘'’'*** 
the money was earned Lack again, • 


The queftion was, "Whctlier this was fiich a rcfufal in the mort¬ 
gagee as fhoiild Ifop his title to intcrcil,and conli qiienciy the coifs 
of this fuit ?• 

For thf crFENDAvr. A refufal to (fop interclf mulf alw’aysbe 
an abfolutc refufal, and not a cniulitional one. 'fhis was only condi¬ 
tional ; for the defendant refufed to execute the aflignment, if the 
plaintiff^would not let him have time to pciufc it by himfelf, and 
Counfel. This was a realbiublc requeff ; and for a perion to 
execute a deed without having it examined by iomebody who 
undcrifands it, is iomething too hard for this Court to require ; 
and therefore this will not be looked upon as a proper tender to 
fFo^s^creff. Befidcs, the plaintiff has laid by fur near two years 
.jjnee the refufal, jind this dela) ihews his acquicfccncc under the 
rcahsj^ttliich vfere given. * 

For ^THE plaintiff. The time then before filing the bill 
was but a year and a quarter, and no intercif paid in the mean time; 
fo that nothing has been done by the plaintiff to waive any right or 
privilege that he might claim on account of the tender j and as a 

tender 
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tender was made, it was their buHnefs to have come firft into this 
court. Our witnefles deny that the mortgagee defired time to 
perufe the ailignment, or that the plaintiff refufed him the libert3a3C. 
doing fo; and the mortgagee is not to put the mortgagor to tfie 
cxpcncc of bringing a bill into this court to have a redemption. 

Hardwickl, Lord ChanceHor, I have hardly ever feen a 
caufe of this fort where bills have been brought to redeem upon 
fuggeftion of a tender that has been for the benefit of either of the 
parties. Such fults are geiiei .illy v/oiked up by fbjne troublefome 
pradlitioiicr who has a niiiul tc have a caufe j fbme country attorney, 
who firft pcrfuadcs the pa.ty i.' make :i render, and then, iftheleaft 
difpiite anfe, n bill is brought into this eo irt to redeem without 
payment of intci eft. Hut there are very few of thefe inftances 
wherein the Court decrees the irnercft to be ftupped, nor fhall 1 do it 
in the prefent cafe: for, in the Hrft place, the tender uas notflriSly 
a legal one ; but as nothing has been objefled to it by the defendant, 

I fnal! lay no llrcfs ui>on that. As to the aflignmcnt, there is no 
doubt but the deicndanchad a right to inflft upon its being perufed 
by fomebody who undei llood it. 'A man is not obliged to execute 
a deed before he has time to confider of it. 'I'he plaintiff^ if he had 
a mind the whole bulincfs (hould be tranfa£fed at that time, ought 
CO have fent a draft of the ailignment fome time before; and as 
he has not done fo, the defendant’s requeft that it fhould be left in 
hiscuftody was very rcafonablc ; and if the plaintiff had complied 
with this, he might himiclf have appointed the day for payment 
afterwards ; and then, upon ihe defendant’s refufal a fecond time, 
he would have b(.en tegular 111 applying to this Court. I'hcrc is a 
contiariety in the evidence ; but I think credit ought to be given 
to the defendants. 'l*he plaintift’s witncfl'cs‘fwcar, that the defendant 
abfolutcly refufed to t.ike the money. The defendants agree that 
he refufed \ but foi what reafbn r Hecaufe he would take fuither 
time to confide.- of and perufe the deed. This is going further, and 
feems to be more f.ur th.in the plaintifTs evidence. Heiides, this is 
corroborated by what they l.n afterwards, and Which is not denied 
by the plaintift, that he went up ltairs> to fetch the mortgage-deeds, 
and uis riady to uceive his money, till tins dilpute arofe. 
Tlierek'rc I am of opinion, that the plaintiff' can only redeem 
I'pon the common terms, ^/z. upon payment of piincipai.intcreft, 
and coflii. 




Dillon agaiiift Green. 

In Cliancety^ Hilary < 5 ^ 3 . 

* ^ 

nr HE plain TiFF had letters cfexchange drawn by S^iherchant 
^ at Ltjhon upon the defendant, his coi 1 etpondent at Louden, pay¬ 
able thirty days after fight. 'I'hey were fiiewn to and accepted hy 
the defendant or| the twenty-ninth of (Jttoher 17431 and the plaintiff^ . 
before the thirty davs were expired after which the money was to 


become payable, broughchis action. 


'I'he original in the action 

Wfis 
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taken out, and bore the fifteenthofJ\^rM^«r 174.3 (though the 
time of payment was not till the twenty-ninth), and was returnable 
^^laft day of Michaelmas Term, Upon a return of the orijrimdy 

capias was taken out, returnable the firft day of Hilary Term, 

'Judgment afterwards went by default, ;iiid was entered np} and the 
defendant brought error into the Houfe of Lords ; and affigned for 
error, that the original bearing date before the day of payment, the 
ai^ion was ^unfunenced before the caufe of atSlion arofe. Upon this 
the defendant applied to this Court, and got an order from the 
Mafter of the j^olls, that a new fpecial original (hould be Hied, 
bearing date the laft day of Michaelmas Term^ returnable the firft 
day of Hilary, 

This order was moved to be difeharged by the Attor- pond v Kin^, 
KEY-GeniiRal, upon fuggefting, that this was an error in Mkh.so.c;«.st 
fubftance, and not in form; for that the commencing a fuit 
againft a perfon for a debt before it was aiftually due was a very 
fubftantial of injuftice, and fo illegal a method of proceeding as 
deferved not the fandliion of this Court: that this cafe; therefore, 
did not fall within the reafon of any of thofe cafes where, for any 
irregular proceedings in the forms of law, or where, perhaps, 
judgments have been obtained without any original at all,this Court 
has interfered in ordering originals to be Hied: that if the com- 
*mencing‘an aiftion before the caufe of adiion arofe fhould be 
encouraged by (his Courts inconveniencies would enfue: • 

that, after all, if the plaintiff could obtain an original in this cafe, 
as he defired, the conlequence would be, that the original and the 
capias would both bear refund be returnable the fame days, which 
would be abfurd ; for it is a known rule, that a capiasy which is 
founded upon an original, cannot be taken out until the return of 
the original, and cannot be returnable of itfelf uhtil Hfteen days, at 
leaft, after it is taken out. 


DltLON 

Gbssm. 


For the other fide was cited, by Mr. Clarke, Philips v, 
^hilipSy on ^he thirteenth of December 1737. 

Harowici^e, Lord Chancellor. I'hc queftion is, What 
authority has this Couft to interfere in fupplying new originals ? 
and the determination of it will depend more upon the authorities 
and precedents than upon the rcafoa of the cafe. It is faid, the 
defendant has been fued before the caufe ofadtion accrued. How t 
By the original’s bearing date bcfoie the day of payment. This 
certainly is error, but there feenis to be iy> fubftantial injury in this 
error ; for there is^io doubt but by the'late invented method of 
lufTe4ts and capias's founded upon claefium fi^egit originals the 
defendant might have been brought to ^appearance as foon as he 
])rcfeRt*cafe. Where then is the injury? This 4 s a 
fpccial onginal capiasf Jkxxing forth the pat ticular nature of the 
cafe, and is a much flower method of proceeding chan chat upon 
claufium firegit originals. There are many inftances where a rap w 
upon claufiumfiregity has been taken out without any original 

at all previous to the capias. The judgment fubfequent to fuch 
prqcefs is certainly void in j^fclf; and yet in thefe cafes (notwith- 
• ftandiiig 
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PiLi 8N Itaiiding the intent of the party in neglcfting to taLc out an origin 
nalfeems to be to defraud the crown of its revenuethe conftant 
'■EEW. jg^ that upon application to the Curlitor within feven de^ 

after the judgment, an original will be granted of courle : 
if the partv futfer the foven days to lapfe, he muft then apply to 
the Court for a fpccial order, and the Court will grant it him. 

4ipn|2o, 1738 The cafe of Lojters v. Baler was thus : 'I'he defendant was 
indebted to the plaintiff in the fum of one thoufand fqur hundred 
pounds. The plaintiff, who had for fevcral yea)s been abroad, 
returned to England on the feventh of May 1737, and upon hts 
return brought his action for the debt in the king's bench. The 
origiii.'il bore ic/ie the fixth of April 1737, returnable the firft day 
of Eajier Term. Ihc defendant pleaded the f 1 itute of Limitations. 
'I'o which the plaintiff replied, that he had been beyond the leas, 
and that he ictunied the (cventh of May 17571 and brought his 
aiStiun within fix years .ifter his return to England^ which was 
fuiiicient according to the Itatute, But it appeared, that the teftt 
of the 01 igmal bore a date prior t«) his leturn, which was, therefore, 
inconfillent withhis reply, and exejuded him from the faving of the 
ftatutc. Howc\ er, upon application to this court, the Mafter of 
the Rolls ordeted anew original to be filed, bearing a date fubfe- 
quent to the feventh of May 1737, which was the day of his 
return. '11.is cafe comes very near to, and is full as ftrong, as the 
piclent. Ijuc upon the rcalon of thole other cafes where judgment 
has been i>' inntieJ to go by default, and aftcrwaids error afligned 
for want of an oiigina!, and in which this Court has always intci- 
pokd 111 Old- ring oiipmals to be filed, I think that 1 might deter¬ 
mine that tins 01 dll fhoiiJd Hand, There can be no injiufhcc iii 
doing lo; and I think there will be no h.}im in putting a flop to 
iliatcoiiitnon method of Icltmg judgment go by default, and after" 
vaids afligmiig lor eiioi feme djl'avilt in the proceedings. 


11 t» 

i U.lii l.« 


(j,C. ogcinji Paitcifon.. 

in U‘tinci'^y-, Alithucln-tii Teiiny 1742. 

•si.ii iL T ^ di'vili s his l.iiuls 111 this mnnnci : “As toall my real eftate 
1' I w.' *1 * “ whenvMili I ihall die polVellcd, 1 giveand devifc^one-thiid 
iia) n ^ p:ut iherei'f unto my wife, her hencj and affigns, forever; and 
‘t the other two tliiidi I g ve ronn lonyc/';;, his heirs andafligns, 

“ f>r evti ; but my mrul and iviil i«, that^ in calc my faiclfon 
(hould die b« Ion* hn ag.^ ol twciity-oiic years, and, wit hout 
1 avmg aii\ illui* bchiiM him, oi m cafe anyfuch ilfue flioirfu’Sle* 
“ beloic they attain thfir age oi twcnfy-oi>e years, that Acn 
*• \iid two tliiids fhould go to niy wife and hef hens 
Altei waids, by a rodicil lec’ting that h^ii’ad difpofcd of his efiate 
ut /»p>u.,hv now wdls,t}ut in c.ilehis faid foil fhould die i>efvre his 
avk' of iv'vcntV'Onc yeai*', without ifl'ue as afbrefaiJ^ that then the 
tiK.ie (hould gotohn wife for life, remainder to Strphen Dickenfon 
111 ui!, remainder to yohs Duktnfon in fee. 'J'hc tertator's Ion 


Ir 
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Jihn attained his age pf twenty-one years, and after Arards died Wahh 
without ifluc, leaving a legacy of five hundred pounds to the plain- 
charged upon the lands above-mentioned. 

• The quedion was, Whether jfohn took fuch an cflate under his 
father*s*will as fhould be liable to his debts and legacies i 

And It was argued by the Solicitor-General, that this 
was an eda^-tail in yohtt^ and therefore nut chargeable with hi$ 
legacies; for though, in the words of the will, the cunjunidion 
aitfl is made ufe pf, which couples the two contingencies together, 
fo that they mult both happen before the dcvife ever can take cfFeift, 
yet by the codicil it is oiherwife, for the conjunctive anti is by 
the codicil changed into the disjiin6tivc or ; and this makes an 
alternative, tris. in cafe the laid Johi: fhould die bcfoic twenty- 
oiie, or in cafe he fhould die without ifi’ue, then the cltate flinuld 
go over i and a codicil has powe* to alter, correct, or explain a 
will. 

Hardwickf, Lord Chancellor, The words cr ‘ and and 
make no difference; for it has altvays been di te: luned, th.it where 
.in eftafe IS given to a man and his hens, and in <. tie he die bcfoi-* 
twentv-one, cr without ilfue, lli.it in lueli i .lie llie woid ur 
fb.ill beconilrucJ ond, foi this pl.iiii ic.ilon, ili.it il a contiaiy 
coiillru^ioii (hould prevail, the devili e might h.n c .i Ion bom 
before tvveiit' one, and if tlic lathei fln'uld die willioui aitaiiiiiig • 
that age fuch Ion would be difinlieiiccd 

Mr. Sfii UM'i tiR-Cii N i ftAl- 1 he c.ifii of Si a:' v. (I'tri ardy 
in Cro. EI12.. and dfoiVy 4*2. i*. a tali- <11 point } and there tin. 
fudges wc'ic of opinion ,tli.it it was an cihite-t.nl. And .is to the 
hardlhip'Ti..niioned by your I.ouilhip, it the parly b.isniadc luch <i 
difpofition <‘t bis cltate, it cannot he lemcdicd. And ol tii.it opinion 
was youi Lordihip in the c.ile of Ijtllt//’> \tity Ionic tuue 

ago in this court, where one deviled an ellate to his d.iuoliiti, but 
in cale Ihe du-q bcfoie twenty-one, i .'iiiaiiiiLr to .i eli.iriiy ih* 
daughter die*d bclotc tvventy-onc. I-av mg a child hcliind liei ; yet 
determined, that the ellatc muft ;:o over, t(>i' t!i it however it iniglii 
be.thc toJtatoi’s intcntthat itlh-r.ilJ gr> t.i the* iliiuotIns diuglilei, 
if fhe hac^anj', yet as heh.:-. bit out tnolc wo.ds the Coini cannot 
fiipply them. 

Sed non allocatur \ lor bv Tiir f.uRD CiiANcri lor, this 
caufclbems rxirenie4y plain. '1 he tclLiiAi, at the tinu'of making 
1146.4^111, had a wife and a Ton , he dcviles Inic-third ul ins cll.ite to 
his wiMt in tec, and ttic other two-thiri^to ins Ion, his hens and 
for ever, slf hv had flopped here it had been a fee, but,he 
follovv^t^’ith a claiili;jyi’ eonim^^cncy, o z. that in c.ifo his fon 
(hould dij; before twenty-one, and without leaving any illUe behind 
him, or in cafe fuch iliue fhould die before twenty-one, then to 
give the remainder to his wife in fee. Upon thefe words of the 
will there can arife no doubt tnit here is the proper conjimdlive 
0nd i tJFtJ thcrif'iv' till' cl.rj'. inriot be intended to turn the f.’* 
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Walin into a tail, but it is an executory deirife to arjfe upon a cdntingencyi 
and this contingency being to happen within the compafs of a lifa 
Pattbabom. being, or twenty-one years afterwards, is therefore a go o^ 
dev lie over. But then comes the codicil, in which, having nflt 
made a true recital of his will, he then fays his mind is, that in' 
cafe his fon fhould die before twenty-one, or without ifllie as 
aforefaid, that the remainder ihould be to his wife for -life, 
remainder to Dickenfon, i^c. And it is contended, ^that by the 
disjunctive or in this codicil it was the tellatos’s intention to 
change that which was but one (ingle contingency in his will into 
a double or alternative one; that is, that if he died before twenty- 
one, or if he died without ilTue, in cither of thefe cafes the remain¬ 
der (houid ve(K But it is my opinion, that the only meaning of 
the teftator by his codicil was to alter the remainder, and to carry 
it over to the fainily of the Dickenfons after the death of his wife, 
which by his will he had not done. But if there had been no fuch 
circuinftancc to anfwcr the intent of the teftator, I fhould have 
been of opinion, that the word ** ar’* muft be coiiftrued “ andy* 
for the reafon I mentioned before: and there is a cafe in CV a. Car% 

1 think it is Spalding v. Spalding'exA<^\Y to thatpurpofe. 


Ipa*/: 151. Furnivall agahift Crew, 

yfpnl^Y^ 1744 . 

In what cafes was a bill brought to inforce the performance of cove- 

covenants in a 1 nants.— "jahn CreWy the detendant’s grandfather, being feifed 
Uafe are to be in fee in thecounty of Chejlevy by leafe, bearing date 1682, 

covenal^ of dcvifed the (amc to one Thomas Moor upo/ithree lives, referving a 
f>trpetual re- rent of forty-three pounds eight (hillings per annum, fubjevA to 
newal, ar not. heriots, &'c.; in which leafe were thefe two covenants: 

S.C. i. .\ik. S 3 . 

COVENANT ON THE PART OF THE LESSEE. 

That he, the faid Thomas Moor, his executors, adminiftrators, 
, ** andailigns, (hall at the death uf any of the lives abovementioned 

which (hall (iift happen, pay unto the faid ^ohn Crew, his heirs 
and aftlgns, within tv/elve months next enfuing fuch death, the 
fum of (ixty-cight pounds, in the name of a fine, for t6 add one 
** other life to the remaini''g two lives abovementioned,and fo to 
continue the renewing of this leafe or leafes, paying as aforefaid 
** to the faid John Cr^i, his heirs and afligrts, the fum of ftxty- 
eight pounds for evet)' newl'fe fo added and renewed 
** faid, from time to tim*. according to the true inient and^ mean- 
ing of thefe prefents.” ' * « 

COVENANT ON THE PART OF THE LCSSOR.c 

** That he the faid John Crew, his heirs, executors, and affigns, 
** (hall and will, for the conftdcration of the faid fum and fums of 

*^^cy-eight 
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** (ixty-eight pounds §s aforefaid, to be paid to the faid Cr'ewy his 
heirSi executors, or afligns, at Crew Hall aforcfaid, or at the 
^** ^lace where the faid hall now Hands, feal and duly execute one 
*^^rniore leafe or leafes, under the fame rents and covenants with 
thefe prefents, and therein to add fuch life or lives of fuch 
** perfbn or perfons as fhall be then notninitcd to be added by the 
“ faid 'Th 9 ma$ his executors, or asiigns, within the fpace of 

** twelve months next after the death ot any lucli life as aforefiid, 
« according to«the true intent and mc.i.ting of thefe prefents/* 

There was lihewife another leafe of lands of Icfs value, dated i68r, 

from the fame Crew to one-, in which were inferted 

the fame, covenants mutatis mutandis. The pl'untiflT being pof- 
felTed of both thefe leafes, and having upon ihe diopping of a life 
in each made application to the defendant to lencw, which was 
refufed, has now brought his bill in order to have a fpeciAc per¬ 
formance of the covenant of renewal contained m thefe two leafes. 
That which is infiHcd on by the defendant in his anfwer is, that 
by the covenant of the anccHor, ('.rew the IciTor, he is obliged 

to renew only upon the death ot*ciihcr of the three lives mentioned 
in the original leafe, and not upon the death of any life that has 
been fince added ; and Ilkewiie, chat he is not obliged tuinfert the 
covenant for renewal in any future leafes. Which is denied by 
‘the plainciff. 

• 

The qucflion for the Court was Whether thefe covenants are 
to be underftood as covenants for pcipi-tual renewal or not ? that is, 
Whether the defendant (hallbeobliged to renew upon the dropping 
of every added idc as well as the original lives ? or. Whether it 
ihall be conlined to a cpveiiant for renewal upon the dropping of 
rnch of the fiiH three lives which were in being at the thne of the 
original leafe I 

And it was argtied by Mr. Attorn'fv-General, Mr. 
Cuu PE, ancLMR. Wilbraham, that the plaintiiFis entitled to 
a renewal, and likewife to perpetuate this covenant through all 
future leafes. FirH, From the conHru<£lion of the covenants 
themfilvcs. The covenant on the part ot the IdlTees confifls of 
two branches. The Arft branch extends plainly no further than 
the firll renewal i but the additional words in the fecond branch* 
** and would fo continue to renew," 5 rc."mcan, that the covenant 
(hall be perpetuated. The Arft part of the covenant only fpecifies 
the nature of the* renewal ; the latteil part is to continue that 
rji'.iewal through an indcAiiite time; th|re are no words which 
limit when it ihould determine, either M efljux of time or other- 
'J'he geiktltmcn, perhaps, may fay, that by the words 
“ afor^fliitl*’ in the fccqnd. branch, the i iteiic of the paicics is con¬ 
fined afijj tied down to fuch renewal as is mtintioned in the firft. 
But if thefe words are capable of fuch a fenfe, they wWl prove that 
we have no right to more than one renewal, tor the hrfi branch it 
plainly dc&riptire but of one renewal} and if tlte fecond gives no 
9 greater 
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FtfxMivALt greater latitude, we (lull not then be intitle;;] to what they them- 
felves allow we are intitled to, v/z. a renewal upon the death ot 
**"* each of the firft thiec lives. But thefe are not the operate wor^ 
on which we found our claim ; the words on which we infill 
“ and fo continue to renew, &c.” In the covenant on the part of 
the leflbr, the words “ at Clrexo Hally or at the place where the 
hall now Hands,” (hew, that a perpetuity was intended by the 
parties, and tliat they calculated fur a longer diiraticyi than that of 
three lives. 'J'he words « renew under the fame rents'and covc- 
nants” mull mean, that the fame covena its of renewal, as well 
as the other covi-nants, Ihoul.l be continued j and ^jiilefs the fenfc 
of thefe woicls he quite conllriicd away, tlic plaintiff mull have 
judgment in li.'' favour. “ After the death of Miy fuch life as 
“ afortfj'd,” at the btter end of the kflor’s tovenant, ought to 
relate to the immediate antecedent, andnottothetirll branch of the 
fiiH covenant j and the immediate antecedent is an added life ; fo 
that thci'c words amount, in f.iet, to the fsme as if it had been to 
renev afu i I'le death fif anv fuch add( d life as albrc^aid, which 
j' t!) ' I'onlfrijJlion we coute-’d for. Accojding to thtirconflrudlion, 
a f.’l^ n'.ay happen rfabkirdily. Suppoll upem the dropping of one 
1 t the Piigniai lives tht Icllee (lioiiUl renew, and fill it up with 
an'ithcr, and iftci aard'- ihe luw life drcip'’, .iccording to them we 
'Tc note, titkd loa renewal Siippoll* then,aftn a..n!s encof the 
t X : m. inin ; !;\ev Ih'inld f ill, till :i, ra\ tlie\, ill..: x-anils a riglit 
\.t 1' :iev\.4i; Ana how fh.ill wt, I'-iicvv '• Shall the Icfice pay a dou- 
b’e lint loi n-i r^ne’.v.d i oi, .Shall tiic lell'oi «m int two additional 
lo npoi' ix.eeipt of Tingle fine oiir,,: Lithei of thele would bo 
xibiuid. .Mid to.itrai} to the e>pii.rs ttim^ of the covenant, 
rhcia IS awvy otc< n lium.g deeds which i> vi l y well known, and 
\f'iy ti..ii.'entl> inax’i life of in comte of jiillice ; and that is, 
wheit t'ie p.M tie . t'^em. lve<, b', w.iy of then ..i-lions, havcdiev/n 
w'.i.it w.is *'Kii coi’HiUxlion ot ih, ii own li^vxls. I'he conflrudh’on 
\vliieli I' put by tnofe whoirade the* d. i J does vtiy juftly influence 
the tonllrui ^lo i th.* Court. l-i iho pie'reiU i ife,ihCre have been 
tvs o rent‘Wah iipi n one of theh.'lcs, .ind ihice ujion the other; 

• and oneof tneoi in each lealo is tui'ude'd upon the* luppofition which 

we contetid fo^, j'. upnii thedeath of aii addidhfe ; and in cveiy 
leafe wh.eh h. - b'ci. icne'.vcd, the coven.uit for renewal has be*en 
infeitcd in ttie ver\ I'line w'oids with iliai in the origilial Icafe. 
’^I'his ftiev.s (.le.nh, that it aus the opinion of the defendant’s 
anccfloi', th..t the covenant in the original leafe was a covenant 
for a pcrprtu.’l icnevval. .'And on our fide likctV'ifethc w'ords were 
iinderltood in chelatnu feirc ; for w’c (hall fliew', that vve have goiTS 
on in making very greats mprovements on the prcmiles iti con- 
1 Brown Cnks templation of the icafe being perpetually renewable. 'IJh^afc of 
in PjiL 522. jiridves v. Hitchcacky the twenty-fourth ot1*111 point 
to the prefent purpofe. That was, a leafe of certain mils from 
Bridges to Hitchcock for twenty-one years, with a covenant, that 
upon requcH of the IcfTce fix months before the expiration of the 
faid term the leafe (hoMld be renewed in what maiii|e^oever he 

^ (hould 
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(hould (leHre) hut upon the fame rent and covenants with the FonxiTAtta 
prefent. The lefliK apjilicd accordinjxly fix months before the term 
^e^ired,but the lefl'or refufed to infcrt the fame covenant of renewal ^**''^* 

ilfthe new leafe. Upon a bill brought in the exchequer the Court 
'determined, that the lefl'or Ihvail^l renew with a new covenant of 
renewiti ; and this was afterwards affirmed in the Ffoufepf Lords, 

In this cafe there were no other words to found the deiermination 
upon, but merely the wfirds ‘‘ upon the fame rents and covenants,” 

There were no words to fhew, that rlie parties had more than one re- * 
newal in view. Bcfldcs >he covanint there was not mutual; there 
was no covenaift on the pai t of tii * lefl'ee to accept: fo (hat in that 
they went fin thcr than a court of equity will foinetimes do. 'I'hat 
cafe is tlreiel«<ro llio ip.i'r in ever v icfpeel: than the pi^ent, and is 
ill point to ihcw, tliaf where there n a covenant to icncwwith the 
fame covenant, r/jrtt cxti^ivis to a lene.vingor peipctuating the cove¬ 
nant of rcnew.'l. 'fht'ugii i!i * piefer.t i aie is not woided quite fo 
propeilyas ir might be- in oriu 1 to conftitute a jierpctua! coveinnt, 
yet It is much more improper for thi conflru' tion which they con¬ 
tend for. An Implicit covenant of renewal is as good as an expli¬ 
cit one. He does not covenalit to unew/«/!(but he 
covenjiUs to reii- w with iIk f.imi io\ei.ants, winch is implicitly a 
covenant to renew rpctu.iliy. Leales of this it for thicc lives 
arc'berc'inc a fort ot lenuic in tl'e enuntiv: and it is a diferedit 
to the loid not to. c' ept hi^ tt*n nr when he conics with his money 
ill his hands. N*' a'giin e*nt oiigiit to be diawnfiom its proving a • 
beneficial bargain i^i the kllce , foi if tin* lands liad gri'un worfe*, 
if they had been ov-.iflov-. n by the fea, or ih.; rents had funk by the 
lufs of trade in <t to./n. 01 In any othei accideiit, the Llfec had been 
obliged to pay the li.;ty-^:::iit j oimds, and tin reforc the icmedy 
ought to be mutual. iiv t'-ne the k’.Lfv; \vas madc^it might 
have proved for the bcne.u of tlie one oi of llu (’ther, mn cor,fiat 
which ; and tiicicfoiC no eouelnlion flioiild be drawn fiom 

thence. 

• 

Mr. Solicitor-Geui ?w *.l. Mu. Browt'T, and Mr. Fen¬ 
wick, the (hftmiants. 'I he qu-lfion lor the deterrnmatioji of 
the Court arile-s upon the eonlfructioii of a ccvciiant coiitamed in 
two IcafbS i one dated 1681, the ether 1682. fn the year 1682, 
fubfoqu^nt to the firlt leal.; and precedent to the fjcond a fettle- 
ment was made between Crevj the leflur and tiuflcc'S, whereby all 
his lands in Chejier ^amonglF which ..re the prcmil'es in qucfliun) 
were fettled to the^ufe of himfelf for ljfC|rciTiaiii(lcrto his lirft, &c. 

Ions in tail, remaindar over to cvcrylperlon who fhould claim 
under that fcttlcmenr, to make leafes fir three lives, iuch as aro 
allowed by the ft^tutc of Henry the SJrjenth^ and no other. As 
this v/as a voldiiury fetticment, and not in our power to Aew 
any confideraiion, the ufe wc inall make of it will nut be to defeat 
the leafif by fettiug up a prior d.fpolilion of ilie premifes by the 
leflbr, but to ibew, that if the covenant in the oiiginal leaf: was 
not a perpetual covenant, we are not bound by any covenants con¬ 
tained 10, fubi'equent renewals, they being all made by perions 
Vol.TX, G g who 
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f uRMVAtt who by this fctticment are reftrained from granting any other leafes 

jjj,g aJiowtd by the llatute off Henry the Seventh. 
'**w. general queftion is. Whether thefc covenants are to be 

underitood as covenants for perpetual renewal ? Before we enA^ *' 
into the merits, we ftiall make one or two introductory obferva- 
tions. The perpetual covenants arc not contrary to the law of 
Englandy yet they aie fo very rarely made ufc of that no argument 
can be drawn from, or reverence had to, thecuftoin of the country, 

, in order to explain the words of the covenant.* In Iretandf 
covenants of this nature are extremely frequent, and cheie reference 
is had to the cudom of the Cimntiy, which ^^ei'ieraliy greatly 
influences the jiidj^mcnt of the f.jru Sithy v. l^'heeler. 

The confidqjlBtion-moncy will I'y,-\c t'.i'; n»: 'c of ihe.C’ouit j 
for if the conftruction of the covccants ihcaM be do.;bLt’jl in other 
refpefts,’the Court will jud;e by the conndcr.ition money what 
was intended to be puichafed; and if the cc'nlulciaMon be adequate 
to a perpetual iv,nevval, that will tarn the condruelion one way ; 
if it be hanlly equal to what oi.e would give fui that lirnitej 
renewal wh'ch we contendfor, that will tinn the qiiellKin the other 
way. In the piefent c.d'c, the ton.'idi iat5..’n ia by no m^-ans ade¬ 
quate. The annual valua of the eltctc ij feventy pounds 
annum ; it never was Ls tha i fifty hve jsjun.ls ; and the fine to 
be paid is no moi .* th ni nxty ei dit pi/.in'ls; wlieicas lines of this 
fort arc never kl. tlian trcim two to tliree ytais purchaftv 
The intent of the original leli'or may be coIlccLd iioni the fettk- 
ment which he made nnnieJiatel) precedent to one of the leafes iii 
quediun. He thereby icdramsall thofa who Ihculd come in after 
him from making an) othei leaks than fuchas v.vie alJov.cJ by tlie 
drttutcof llenty thr St v.i'th ; anJ, Can it bt fed, ti.at it was his 
intent to niakea < ovenant which Ihould all thof: who were 

to rcpiefoMt and lollow him lar ever, to icncwand perpetuate 
the covfnant of renewal, when he f. nnft bad o} hi'- own act 
incapacitated tiiein iio,.: p.ipctuating fiich a cov<m du i '1 licicaic 
fevcial coven lilts in this leak, to oblige the iciia: ■' to Repair , and 
from hence Iikewife may be infeireJ, thatnopei petii.il iciKwal wa-' 
intended ; for fuch covenants had been uniiccedary in behalf of the 
Icflrir, if It was the intent of the paitus that the kfl'ce, upon paying 
a certain dne, might perpetuate the edate to himlelf. But confider 
the words ot the cover.ir.t. The fccoiiJ biaiich of the cpvcnant 
on the part of the leii'ce caniict be taken as a diftmdi claufe, w'hich 
the gentlemen have done, for it can llgnify nothing by itfelf, and 
is therefore tied down by Avords of reference tp the hrd claufe : 
and the firft claufe f.iys cxrTckly, “ the lives above mentioned i’*_. 
which words plainly rclateflp the lives then in being, and no other: 
no mention is made of an)^ ‘ves that (hall hcreaftfr be added. The 
words of the lell'ur'^ covenant, winch have been fo much infifted on, 
under the fame rents and covenants,** are deflgned for the bene¬ 
fit of the Icfl'or, and mean only that the leflee fhall not con?I}cl him 
to renew, but under the fame reftriiflions as were in the then fub- 
ilAing ieafe j they can never be conftrueJ Co extend the power of 
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renewals fince the de^h of the original leflee ; for if the covenant 
in the original leafe will not do theiV bufmers, the continuation of 
^ ^never can do. Belidcs, tiic fcttlcment prevents any of the 
mbl'equent covenants foni operating otherwile than under the 
'llatute'of Henry the SevefAh thercfoi the wliule muff depend 
upon the original covenant ; .nnl if that )’• not fufHcicnt, the rell 
muft entirely fail, 'i'he cafe of si) id hiv. Hitchisck^ which hasbeeii 
cited, w.isjver^particul.iily cut uniltancod : 'I'hat was a leafe of fe- 
veralold decayed milU for t’yc:Uv-t>ne y^ars,which weie to be pul¬ 
led down and rebuilt i.i order to K t up a trade in brafs and iron; very 
great hazards were lun,and veiy •;r«. itexpcnccinc.ii red,in fettingup 
a manufaiSlory: tnere w. s in > xni c(s covenant that upon notice of fix 
months tile leafe fhouM be ieii>.'yed ; tiic Icficc had laid out a (;rofk 
fumof one thoufind c-i^lu ht'iulicd pounds upon forty pounds a-ycar, 
and had, with this urcat exi'en" •, elhd'Iifhtd a tiade, which he could 
' not have done hut iii Cfancinplition of having ins leafe renewed. 
'I'he original intent v.’ i', that t ihould nt-t Hop jt the end of the firlf 
twenty-one years iJut v/hcilier the lioufe ol Lords w.ould tleciec 
a renewal in a third inibance, that is, after the expiration of the 
third leafe, which the Llfor by Ins fecond had covenanted that he 
would afterwards grant, non c'jii/i.it. li is not chci e decreed that this 
covenant of renewal (hall bi inlcTl.d f’oi evei through all future 
, leales. In the cafe of Cvnmons v. the Dean and Chnpta of 
Su Paul's^A leale was made for ninciy-ni'ie tear., with a covenanf^ 
of rcnev/al, under all and (ingular the l.uiie rents, covenant'*, and 
“condit!'jiis,”upr.nexj'ir.aionol tnc leale. D'Jion brought 

a bill lor renew.'!. 'I'o wpich the Dean and Chapter anlwered, 
that they weic difabledby the llatutc, uliich hid been made fince 
the leaf'.' Wis granted, .iiui that 'I'cv h.id i o\/ no powei to laafe feU' 
more than thre Ir/ts, or uvi ''/-o-ie yan'-,. Idut it \v.*s mlilled, 
that 
and 

them, 'riie opii.ion rrfthis C'-i i i an.l <;t tl." il..uk oi J^oni 
th’at the Deffn and C'haptci (lioi'ld b o’liycd to leivw for forty 
ycais, <iiid ihife it v. as to end. I ins pi.n::!\ liK .,'s, that it was the 
opinion of the Houle, that ilie m ijina’c ovf i.^iritihonlu noth? con- 
flruul a covenant for perpelu.'l lenev.al, becaui'e .is the Dean and 
Chapter were, at the tinieof malcnig tb.c covcm.nt, nnic.(lrai ed by 
any llatifte, and thercfoie nadit in ihcir power to luakc.i perpetual 
covenant, if they had done fo it would have bcun binding,iiotwitb- 
ftanding the fubfequent fiatute. 'I'hey ^iicd ailo the cafe of Hyde 
V. Skinner, Peer 
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that that covenant hi m'* hofo’c tin llaiute was bindiui; 


jt the tune of r.i.dimg ili 


j \.vic .It (ii)I libfity, 
iiaiute w.is bindiuir to 


equent itatute. i ney ci 
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le they fubmitted, tli it 
Icmd taii.sfijd by the ceXl 


le woids of the covenant 
ttiuiflion which wasi^gn- 


Upon the whole 

would be fulfillq^cmd taii.sHjd by 
tended for ; and that by the words, vyjy) the death oj any of the 
lives abovementtoned, the renew il was cxprcfsly tied down to the 
expiration of the lives then in being. 

Mr Attorney Gener^il’s It has been infifted, that 

the fine to be paid is not adequate to the value of tlic fine for per- 
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f vKHivALt petual renewal in proportion to the value of the eftate. But it it 
Sts impoflible to judge at this day whcLher the fine was adequate or 
not at that time, 'rhe Court muft firft enquire, What were the 
general purchafes of t Hates at that time ? What was the annuA 
value of this-cHate at that time ? How it has been improved (ince, 
&c. The value of land is mcrcafed, the iniercft of money leflened, 
fince this leafe was made, and thei etorc it is impoHible to found 
anyjudgment upon this matter. As to the merits oC the cafe, and 
the words of the covenant, it is pKain that the (ivfl: part of the 
covenant relates only to one renewal ; if it Hood upon the 
part of the covenant, we could not h<^ mtitlcd to Vo much as the 
gentlemen themf<.lvcs allow us , and fli.-y dia v ill their arguments 
from that branch of t!:e cover'nit, which, it then arguments are 
conclulive, dots reltiaiii us do,;ig whaueven tlicmfclv'esallow 
us a right of do'iig. 'riic b/ords “ rjiicw focli k.fc* or Icafcs” 
are inconfiHent with tlien coiiHruiTrion, for it an added life (hould 
drop, they plainly fip.mi■/ that the fliall be 'enewed upon fuch 
death. The fixing Ihill^ oi the place where it now 

Hands, as the place ol pum -ut, mews the pa:lies to have a perpe¬ 
tuity in view, and Ihe'vs liljewife -ii cat accuracy in them in Icicling 
the place where the mcr'..‘y li.ould be pnd, to prevent thedifputes 
V'disch mi.4hL arife du'i.’g a pei petual re:; 'wjI. In the cafe of 
Hyde V. S.ii}:iur, T. /'ar;. tS ms. i gb. th^ crrumflanccs are very 
uiKommon } and J.uno ivlACc:.r''F:i‘LD feems to have been 
undei giCat dihicuiiy to Ipht *he ditt’crcncc between the parties ; 
and no jud.gnicnt ought to be deduced trom fiieh a cale, which is 
rather a matter of a bur.itio.i th.in othe/'Wife, 


11 y\ ick:'. Lord L’\i"cclhr.^ after aigmncnt by Counfel, and 
time taken to ci nfiucr o: tins cafe, d(.hveic«i hunfclf to this effeiH : 
’The original bdl is to have the htnelit of the covenants in two 
leafes made by A'lr. Crew, \\v-' gMudfath^rof the defendant, for 
three lives cacti ot tiiem, and to li.ive ih fe L.if‘s renewed purfu* 
ant to the true mtcntiun ot the tovy^iuius, .md to haye a fpccific 
pciformance of them. 

That leafe which is the fiiH in point of time is of the eHate 
called Sandhtu^, made in iCbi to 'Jh 0111.4s JoJootefov three lives 3 
the other Icale w<is made the tvvcnty-toirth of Oiloher i68z of an 
cHatc called FA^on to Cooficr for three lives alio. In each of thefe 
Icafcs are covenants peiuicd exactly in the lame words ; and the firft 
covenant is on the part of the lcllee,.and the f.cond is on the part of 
the lefl'ur. FiiH, 'I'hc Ifjiec, Thesnas covenants, “for 

himfelf, his exccutors,XdminiHrators, and afTigns, with yohn 
“ Crew, his heirs and aflrj^ins, that the faid ^oore, his execlitors, 
“ adminiHrators, and alligris, or fume of them, ihaK at the death of 
any of the lives aforementioned, which Hiall firH happen, pay 
** unto the faid Crewy his heirs or ailigns, within twelve^nonths 
“ next enfuing fuch death, tlie fum of iixty-eight pounds, in the 
“ name of a fine, to add one other life to the other remaining two 
^ lives aborementioned, and fo to continue the renewing of the 
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*• Icafc or leafeSf paying as aforefaiJj from time to time, according 
** to the true intent and meaning of thefe prefents." I his is the 
•» ^ole of the covenant in each leafe of the part of the leiTee. 
Then follows a covenant on the part of the Jcfl'i>r, who “ for 
“ hiniftlf, his heirs, and affign®, covenai ‘s ami agrees to and with 
“ the (aid Moore^ his executors and anign<>, that he the faid CreWf 
“ his heirs, cxcciitois, and afiigns lhall and will, for the conllder- 
** ation of.thofaid fsim andfums of fixty-eight pounds as aforefaid 
“ to be paid ft) the laid Cieiv^ his heirs or afligns, at Ltew Hall 
“ as aforefaid,^or at the place where the faid hall now llandetli, 
“ fcal ard duly execite one oi more lealeor Icafes under the fame 
rents and covenants with thefe pref iheieiii to add fuch 

“ life or lives of fucli p^rlon or perfons a-^ (hall then, and at fuch 
“ time, he noitiMiated to be addk^d by the laid iMa-ire^ his executors 
“ or affigns, within the term or fpa«'c of twelve months next after 
“ the death of any fuch hie as aroi efai J, according to the true intent 
** and meaning t>l thelj pielenis.’’ 


T he covenants arc penned in tl’e lame w’ords in both Icafe'S, and 
therefoic tli'ie (.'ii bi no difleTi. iiee in this conilruelioii of them. 
The lines are Mil'eitiu by realoii vi ilv dilferent values of the 
eftatJh. 'll’., le IS oiu t lie UiijiL i.Cv- m 'v'jicli tiie leafes differ, 
but It Will not ipdl'iem .1 cm d. ’.ij-’u of tni. cal *, thatisiliis; 

'i'he Ica.iciii ib'di aas mida at a fni* W'cn A/r. Litw was feifcd 
in tee, but the K-ile m io8.’ was pia'le at a tine lubfequent* 
to a voluataiy f,Lilcir>-nt ma le by ilia liflor, b) which he made 
hnnfeK tenaiu lor 1'-, Witii leuMn!.!^r to bis daughter for life, 
witii reinaiiub'i t>h_*i i'*!P c m< 1 tveiy i<lbei l.>n ta uiil, &c. whole 
firll Ion tlic (leleiulaiit is. Ilut that does not ilniai the equity of 
the plaintiff on tlKi-t leaf., b«.i ante as tlic plaintil! 1 1 unis for valuable 
conlidcratioii, aiui the 1. tileiuciu la voUmiaiy, the leftec will be 
conftdered as a puuiul'U <■! tiie leale, and will prv.vail againll the 
voluntary feiileineiit ; and tiic eovenanti will bind the laud if the 
jllaintiA'bc entitled to the equity he uilills on. 

'I'he faifls which have happened under the two Icafes are, that 
none of the lives dropped during the life of the leir()i; but after his 
dvath lives dropped, and there have been two renewals of each 
leafe : one of them by the defendant's father and mother, and the 
other of them by his mother after the death of her hufband; and in 
all four of thelc renewed lives the fame covenants for renewals 
in baeverha have been inferteJ as are iji the orfginal leafe. It has 
happened fmcc, that in one of the leafiV all the old cejlui que vies 
ill theorigiiial leafe arc dead ; and in ojp of the leafes the renewal 
that is afkcd is op the death of a new »e, and not on the death of 
any of the old fives m the original leafe. On the other of the Ibafcs 
it has happened,that-the death on which the renewal is now prayed 
is the (Hath of the lad cejlui que vie in the original leafe, and 
therefore as to that it is admitted, that the plainUffis entitled to 
have a renewal of that leafe ; and the only quedion between the 
parties is, what arc to be the terms of that renewal, vi%. Whether 
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the plainti^' is irlitlcd to have this Icafe renewed with a lilc^ 
covenant of renewal as was in the original fcafe? 

The firft material confideration js the true conftiuifion of thftle • 
two covenants : and the quciii >n upon them will be, \Vhcthcr 
the obligation on the pate of tlie leflTee to pay or tender the fine, 
and the obligation on the Icfi'or to renew the leafe, was to arife 
barely on the death of any of the hvc-s which were the cc/ini que 
•uie\ ? And I am of opinion, th.it by the fine conftruclion of 
thole covenants the pl.nntifi'is ir.:.Uv.d to have a new lealc with thu 
fame covenants of i cnewal; and th it this was defigned to be a con¬ 
tinual p'Tpetual kale. 'I'his depends on the con{bu<^tion of the 
words of the coveiiant, and on wliat appc.irs to hav c been the inten¬ 
tion of the pai ties. 'I he covenant ' the pait of the leflc<’ i**, 

“ that he, his executors, lhall, at i.jc death of any ol the 
“ livc-> .iloicmentior.ed, which fhall fiifi hippcn, pay unto the 
leflor, his heirs and .uligns, fi.vty-c'ght pounds .is a line, to add 
one life to the other two remaining lives.” It h.is been iniified 
on for the defendant, that ihi'- full bi.iiieh «.f tins covenant is con¬ 
fined to the firft life wlncli ftiould drop of the lives in the original 
Icafe ; and fo it is : but however that docs not influence the.con- 
llruiftion of the whole covenint, bec.’ufe it w admitted rn the 
part of the defendant, that iiotvviihll.ind'iig tlkL word® are lo con¬ 
fined to the dropping ol the firll lile of the llneec^//;// que I'Ui in 
the original leak, tlic pi 'iiitilf wi.uKl be intitleu to h^ve .i lenewal. 
Hut then what can be the m'atnng ol tlicL vvt iJ-., “ .nul fo to 
“ continue the icncvviiig this Ie..L < i L.ifes, p.ivii.g as .afc-ufaid to 
“ the faid lelloi, his hciisoi afligi’s, th; luiii ( 1 lixt,' eight poui.ds 
“ li’i eve.y blc lo. dill d Ol i ciicv. i d ..i . lori 1. .d b oir. i.ijic to time, 

“ ixc.” Itw.s inf.lli tl I n ioi tiled «ii i.' int, ih .t tlii'-'* nii.ms only 
the coiuiiiuing r. leir.ui:,': the le bv .’''(beg a new life t>n the 
di..iili of.’.iiy CMC (.1 ihciivcr. in tlio oti*..n.d Ic.ik, . nd ncit to add a 
n»_w lilc on the Ibrnn'rr.iV” addui livi'- , .md thef tii.it will fy 
ihe Wolds of the covene'^t. I'ut lie.’.ever bv ..i y n.uii vvcoi]- 
1 ( tuition it iiiii-ht be faid to f.-tistv t!ie words, v.t 1 ci/tnk it would 
iiOt fatislj the tiue con u'uc'uon of tiic ci-vciiails. The w'ords 
“ fo to continue the lencwing this lL.]k oi leaks” does not mean 
only “ to add new lives i n ihcdc'th C'l any of the cej'tui 
but the continuing thecftaie and filling cir keeping up the number 
of lives, for that IS wd.it .n eomnu.n expii iHon is meant b^ conti¬ 
nuing a leafc. Put thetc is foaietl.iiij more to (hew this to be the 
coiiftruCiion i for it is i.f t only “ to continue the rtiiewiiig this 
“ Jeafe,” but “ this lcalj[i ci leafes and the'word “ or” muft 
receive the fame conltn'ction as the word “ .^^d for un¬ 
doubtedly that mull be admitted on the part of the dcfcnJ.'.n{, that 
4* t^e renewing tins leafe or leafes” inuif mean the renewing fame 
new-grante’d leafe. Suppolc one of the lives in the onginal leafe 
dies, no new life can be added by granting a feparate lcait>'but the 
leafe muft be renewed for the two lives ic'inaining and a new' added 
life i or fuppofe another life dies, Muft not that be renewed ? 
Undoubtedly it muft j and therefore the words leafe or leafes” 

muft 
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muft be admitted to comprehend fome new leafc. And if fo, Futirit*>i. 
Where will you flop*? If it is {o comprehended, fonie new leafe c»^ 
tQ be made by virtue of ihcfe covenants, why will it not compre¬ 
hend the lalf leafe which (hall bo fr< anted on the death of the laft 
que Tie m the ori?,iMaI leafe ? And if it will comprehend it, 

«then fhis is a covenant not only to i 'new the prefent leafe, but all 
others which fliall be made puiftiant to thele covenants, if this be 
the true coni^rudliun of the covenants on the part of the lefTec. 

And the next confideration is, the true conflrmSIonof the cove¬ 
nants on the pait t»f the Ic/lbr. And he covenants, that “he# 
his hens, executor'-, and afTgns, fliall and will, for the confldcr- 
ation of the ftid fum of fixty-eight pounds as aforefaid to be 
paid to the leflor, his heirs or afligns, at dtcw //rv// aforefaid, 
or at the place where the faiJ hall now Hands, feal and duly 
execute one or more laafc or leales under the fame rents and 
« coven, nts with ihefc picCnts, .ind therriii to add fuch life or 
“ lives of fuch perfon or petfons as fliall then, and at fuch time, be 
“ nominated to he added by the lelTce, his executors or afligns, 

“ within the (pace of Iwelve.nionihs nixi after the death of any 
“ fuel) life as aforLf.'id.” Ifeu- is a covenant from the leflor to 
giant “ a nev/ leufe iiiiJei the f.iine unt and Ciivcnants with thefe 
“ prefents,” vvh.eli undoub'cdly t.ike in the covenant foi renewal. 

It has, htjwevei, been infiil..! on ftii tlic dei( ndent, that “any 
“ fuch life asatoicfaid” iiu.ill*..lie n: ihe oti^Miial leafe. Bu^ 
there are no woi ds to coi.timii. it to ano I rhniL ii means any 

of the lives befoic delcnbc 1 . foi it is not faiJ, that the leflor 
fliall .idd fuch life to (Im t”.u leiraming li\es, as it is in the 
covenant on the part of the kllLO ; but it i^gciicial, that he fliould 
grant an eftale “ for the life of fnth pi^ifi-n as fliall be nominated 
“ to be added, within a yiar'.ifUT the dentil of .my finch life as 
“ aforefjid.” What is “■ any fuch life as .ihuLi.iiit ?” .tislaigc 
and comprchenfiv'c enough ttj take in as w'eil the added as the 
original life, for both of them aie mentioned before. 

Theie arc two circumflances in the covenants which favour 
this confliuiSiion for the plaintiff: One of them is, that the leflibr 
covenants to renew the leafe on payment of the fine, &c. atCrmi 
‘Hall, or at the place where Q cw Hall now ifands. Pi-rhaps much 
weight^is not to be laid on this; but yet 1 do not think, that the 
drawer of the leafe would imagine that Crew Hall would bedemo- 
liflicd in the compafs of three lives: 1 dare fay this family had not 
that opinion of it^ 

The other circiimflance is of more *^^eight, that in the way the 
defendant contei^ds for the renewal of t|is leafe, there never was an 
inftance in thrs kingdom, or in any otherj of any tenant’s •con¬ 
tracting for fuch a leafc,'the terms of it being the moft difadvanta- 
geous mat can be on the part of the tenant. It is natural that a 
man (hould contract fur a perpetual renewal ; but they fay, he did 
not do that, but only for two leafes for three lives; but for fuch a 
leafe only no man would contract in this way, that on the death of 
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FatwrrALL any one life he flioulcl be bound to p^y his fi:ie, ;»iid then it therew 
^aiujt jipg dropped he fliould h^ve no ren»jwai, but it flioulJ remain on the 
old lives, for if one of the old lives ihjjiped he {hould havciSi 
renewal. In this way the ten:int mud p..y two fines for thd 
renewal of his leaf:, and yet the vvh( le lealc determine on the 
death of the lad life originally granted. That is very natural, if a 
man intended to Iiave a perpetual renewal ; but it is not at all 
iKtural if he contracted only for two lives lc.:ies ; byt the n.’tiir.il 
* way to have contract'd for two leifjs for throe* lives would 
be to have the fecond Itai'e arife on the dcteiuniiation of the 
fiift. 

The ne.\t thing which deferves to be evrS clercd is, what has 
been objected on the- part of the deft-ndant, rh.it -'o breach could 
be afligned at 1 ivv in any aftion of covenant againft the heirs at 
law or exccuiorsof the le/lor. lUit I am of opinion, that if this be 
the true conjlruilion of the covenant, that at jaw .i breach might 
be afligned upon it, and that on the words “ fo to continue the 
“ renewing this Ic.ife or leads, paving as aforelaid fixiy-cight 
** pounds for every life fo added it this means to contradt 

the renewing every furtner or future life, tii-.n the not p.iying or 
tendering the money would he a bieacli (/f ihc covenants on the part 
of the tenant j and if an aclion w.is bi. ujht by the ltdfi*e, a breach 
niuft be afligned by not giaiitiiig a ImIc under ih'* fame cin'cnants 
“ on the death of anyfuch life,” winch I tnink means, “.uiy hte 
aboveiiiciitioncd and agrees the tw'o covenants mull be com- 
merifurate or co-extenfive wu'i each oth(.r. 

But if a breach might he alfig-ied at law hy cither of the paitics, 
the qui IIkmi w ill be, V\ lietlit r this i? a piopii t.iL* for itiicfin 
equity ? And I think it v>.iy propel (iii two re.dons: tin one from 
tlie natuic ol the c( \ciiants , the (.I’ti r fu.ni the tonditi'ui of the 
perfo/is fcekiiig the bcntllt of thclt. co’''eii.n.ts. j''iift, Fioin the 
iialure (if the cuveii.mts. It is to in.-ke an eli.ite in land, anti 
conl'i-qucntly is one of the nuiil prop i t ..Ls tli't can be' tor equity 
loinierpofc in by way of fpccific pcif> • n..::’.cc, b..raur' tins Court 
c.ia give the cPiatc iifJf ; but at I ivv lu-tliing tan be rt;< vered but 
lijm.iges ; and thcK (oic flu* lelu-f hcie is highei and moie ailcquatc 
than at law. becoiiJIt, In re(j>t«. I to t!it condition of the perfons 
tor thtfc leafoiis : If .in .iCiion wa^ bn.ught at law, it tuuIJ inly be 
againllthc rxcciiiot ui adminifltatoi ot the original Icfior, oragainft 
his heir at law, if he has allets , the dTendant is his heir at law; 
but perhaps he has no afiets, becaiil'v; the whole cAate was fettled ; 
and if this wc) e the cafe, tiii-n the reprcfcntatives ought to recover 
agamfl tha hv.ir at law out ^ireal allcts dclcended, when in equity 
this is a covenant which birlJs the land and gocs"albng with it ; 
and therefore this Court gives relief ag.i"ill.the proper perfon who 
is in pofl'cflion of this citate attended with this lien upon it ; 
Whereas at law fatisfad^ion would be recovered againlt him who in 
mere equity and julltcc is not the perfon who ought to make it. 

It 
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Jt was infifted for tlje ilefcnd.int, that thcfc covenants of pcrpe* 
tual renewals are not to be favouied, boraufe they take theeftate 
»from the owner of the inliLritance. 'I'his may be in part true, 
blit, however, contrav^ts for valuable conlideration mufl be per> 
formed. I'he original lelTor might have granted the whole fee, or 
have charged it in fuch manner as he pleaf d : and the only queftion 
is. Whether he has done it ? If he has, it ought to be fupported ? 

There are fc\eral inilances wherein this Court has decreed per- 
* petual renewals ari- not to be. lJuc it is objected, that the fines 
given by the tenant are not adequate, and that that is fuch an 
ingredient in the cafe as will induce the Court not to decree a 
fpecific performance. Jlut on the evidence nothing exccfllvc 
or very difadvantageous to cither party has appeared j but it is a 
much more iav'ouiable c\ife than fomc of tiude in which moil fuch 
renewals have been decreed In the cafe of Hyde v. Skinuery 
2. ll'fjhn. 196. though the Court did not deerg# a perpetual 
renewal, yet they decree*! .a new iL.ifi., and tluitnutwithfi’anding the 
oiiginal leafc had been once renewed ; and yet neither in the cafe 
of BriJ"is V. Hitihcack^ 111 thc^Imife of Jjords, I 7 -I 5 s there 
any fine to be paid uprai the ienavs.il, .is there is in the prefent 
ca(c, and til It .1 v. ry larpe one or I 't-ty-ei^^ht pounds tbi every 
renewal of fine ot the kaLs, and foi the other, w'lcrcin the kfibr 
"has taken care th.it his luecellors in ill" cHate fliali have a con- 
fideiation paid onevery renewal ; w’hieli m.ikes it a much more 
fiivournble cafe than where it is to be withou* any fine. 

Anothci <)’’}(.iHion \v.,s, tU.it tlu plainlift afleed a renewal of this 
leafe with the like cove lai.ts of renewal as in the other Jeafe ; and 
th.it cannot be ; aiulthat^it mull havebeen in piofpeil of the paitics 
that the fucceH'ors in tlie eftatc mull noth*.- ma conditional giving 
fuch an cllatc, or of l.i* mg tlieit hens uiuler an obligation to do a 
thing which, from the nature ol their ellate’, they could not. 
Jjiit in anfwer to thi- it was rightly laid at Kai, that when fuch 
renewals arefh.ade tiiey aiife out <>f the oiigin-1 cov en int givemby 
the ill 11 lefi'oijwhoh.iJ power to bind the l..nd, an*! tlufe covenants 
^run along with it. And 1 do not imagine that the c jvenants arc 
agreeableto the natuie of this ellate : and the Couit wel not decree 
him to enter ,mto anv covenant farther than his ellate goes. It 
would be*unrcafonable, that the defendant, who is but tenant for 
life, fhould covenant that he and his heirs will from time to time 
renew this lealc, but he (hall covenant that he and idl claiming 
under him lhall ren8w it; and the original leafe lhall be dcpofited 
with the Mallei,fo that it may appear on what foundation it is fub- 
lillmg. * Another faiSl in this calc is, that there have been two 
renewals of theft %a'fcs, one by the fithcr and mother of the 
prefent defendant, and the other by his mother; and thofe have 
been eachfcf them with covenants in the fame words as thefe in the 
original leafe, though the lelTors who renewed were but tenants for 
life. That was an inaccuracy ; but notwithllanding that, and 
though the defendant is not bound by it, yet it (hews what was the 
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*fcnfe of the family; for though thefe renewals were only on the 
dropping of the lives in the original leefj, yet the giving fuch a 
covenant for reiicWcil fhcvvs their apprclicnfion to be that it was a . 
covenant for a pcipctual renewal. 

The authorities which have been cited are but few, and do not 
come up to the prLf'jPt cafes. One w.is the cafe of Doftots Com- 
motis V. the Dean au>l Chapter of Paul's ■ A leaf.* Was made on 
Februcity 2, 1567^ for ninety-nine year'^, bclorc the ihfihling ftatutc 
of Elixahethy in'winch W'as a covenant, “ that if the Icflees 
“ or their fucceflbts fliou'd, at any time duimg the ninety-nine 

}cars, fui'Kiider the faid Icafe, that on rc'^ueil the Dean and 
“ Chaptcr,the Icflors, or their fiu cedi ‘ s, fiionlJ grant another new 
** Icafe of the prcmifcs foi the uiic of tv.viu pounds for a number 

of fo many years, ami with all and fingnlar lucli covenants and 
“ conditions contained in the original Icafe.” After this the 
ilatuie 13.c. 18. cnadls, that “ all le*afes by bodies corporate 
“ for a longer term than t\\enty-''>nc years, or three lives, fhall be 
“ void.” .A bill was brought in chanceiy for a term of forty 
years againll the Dean and ChaptjT to have a lencwal of this leafe 
on the faille terri'S and covenants as are in the original leafe. But 
the Ucufc of JvOids decreed the leafe to be made by the Dean and 
Chapter lor a teim of ft'tty ycais, agreeable to the power they have 
ill I.; Fhz.c II. Cities and Market-towns,” but without any 
covenant lor lenewiiig again. '1 hat was on a particular reafun^ 
that by foiiit of the 1 ell raining flatutes thefe bodies corporate are 
jelfiaiiK'd from giving bomls or covenants in coiifideration to the 
fhtutes that refliain leafes, becaufe that was one way of evading 
thtlc ffatiit*s ; and thcrtfoie the latter lellraining flatutes have 
made tht'f' bonds and covenants void • rhereforc the floufe of 
Loids would notdecice new covenants, which would have been 
ifiid, .liu! conti Jiy to the flatiitcs. 

Ai tri the c.ifeof/A le v. Siiiiuet (o),rilcd for the defendant, that 
c'.'inuu be niodc nle ot as an authoruv ui tins cafe, nor indeed can 
it hardly be nude life of «s eii auihoriti ni any. 'rhere the leafe, 
wasf/ir livi \Lais, with a covenant to renew, without any fine to 
Iv p’ld on the remu..! of the fin.e rciits and covenants, and for 
r >r h t( I in as the kflec fhoiild defire; the adnnmfii aLors of the Icfiee 
cicin.'iidcd a la 'fe foi fifty ^ cai s on the gciicr.d v oids of the cove- 
1,: it, and Lo'iu MACLi j M II i.D was cf opinion, that there 
Inr.uld be a lenewaU hut not fm fo long a term, and therefore 
d’-cued a le:ita for tvvi nty one yeais. Cn the generality of the 
v.oids (.f the covenant thei^* was no groand to refule the plaintifF 
the term of yeais which he a(]^.d, and there is nothing which 
appears to reduce it to /*ny other tcim but ‘ilie oiigmal leafe, 
and tnat v.<.s for five yeais, foi which term alfo it had been once 
lenewed and thcrefoie tins is rathei a cuinpronnfe thai^.;i decree. 

(a 1 * PCT Wms. 196—See alfo and Tntton x\ Foote, z. Bro. C. C. 
kuif'.ll V. Dirvjn, a. Binwn’s C. t'. C36. 
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The cafe of Bridges v. Ilitchcocl\ decreed in the Houle of FoamvAtL 
Lords Jitne 74, 171^ comes nearer to the prefent cafe than any 
that has been cited. In that cafe the covenant was, that If the 
IWTce, his executors, ailminn'liatois, or afiigns, fhould, at any 
■time thereafter, be inind.d to ren.'w and take a further leafe of 
the prtfmifes, that on application macj before the laft fix months 
of the term tlic lelfor. Ins heirs or affi^ns, fhould grant fuch further 
leafe as fhonld be defired by the Icflce, his executors or admini- 
flratoi'*, \vitIio\tany fiii'', and under the fame rents and covenants, 

&c. ; a bill was l/ioiiol,t for the renewal j and the quelfion was, 

Whethei it fliowlJ be ,i icnewal with an infcrtion of a covenant to 
renew ? or, Whether the words, “ under the fame rents and 
“ covenants,” Ihouldnot be confined to the 01 dinary covenants of 
payment of the rent, repairs, or the like ? And the Exchequer 
dirc'Sled a new leafe to be made with the fame covenant for a 
renewal which was in the foimcr leaf:; and that decree was 
affirmed in the Houfe of Lords. I'liat cafe wa^iable to more 
objcL^tioiKs than ilie prerenr,becaufc there was nothing but a cove¬ 
nant on the pait ot the kliur, and none on the pair of'the leflee ; 
and thcicfore it would be rcaloniibly faid, that “ the fame rents and 

covenants” mean the common covenants attendant on leafes, 
and not to take in the covenant for a tcnewal. In the prefent cafc 
tlieie arc mutual covenants ; the Ulin* ci>venants to pay his fine, 

‘and the time and place for payment of it are afcertained : but 
in the cafe of B> iiha v. HJihcock no fine was to be paid on • 
the renewal. But it was argued for the defendant, that in that 
cafe there Ihould hive been great improvements, and that it was 
confidered as a buildip;’-!'ale , and no doubt but that had great 
force Ill the cile ; but ;i‘t that icafoning does not extend fo far 
as the decree wtnt ; it they had built on that only, tljey might 
J1.1VC granted another term for tweniy-one )ears, and that would 
have been thouglit a v»’ry reafonable fatistaclion for the improve¬ 
ments : confcquently the argument diav.ii from the improvements 
could not he^hat on which the decree wa. lounded, which was by 
a perpetual renewal; and thercfoic it inufl. led on the confirudliun 
^*of the woids of the covenanc. 

Agreeably to this authority, and the cnnftru£lion of the 
covenants, 1 must decree a renewal ofthefe leales under the fame 
rents an^ covenants that are in the original leafes ; but thefe 
covenants niuH be reduced to fuch as the defendant, fiom the 
nature of his eliatc, can enter into. 


Gibblett againft Read. 

In ^ancery^ Eafler T'erm% 17* Geo. 2. 


Cafe 153. 


npHlS BILL was brought by all the chddren of the late 'James A fliare in ■ 
■^ printer of the St. James's Evening Pojiy againft his ^ 

widow and executrix. ,The plaintiffs claimed under the will and 
culloni of London, pertyofthepro. 

piivtoi, and tlic profits of printing the fhme fubfeipient to hit death be diflributed accordingly. 

-And 
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And th.; fin j;Il, quell Ion w.is, V/hetheriOi no ninetoen fiiaies 
out of twenty» f the jj'i'I'ls of prinun'i I'uil; j .'.ner fuldeq.Knt to the 
tcflparrV (' iih wci'-;> *'c « i 11 . 1 nJ ie!l..riM'b pc:lbiul eftate, and '' 
as fuch tt> be acn)iinie 1 I'M tl’.e *1.} i ‘ ..uL? 

Hauo'w rcj:'*, L'''d Chi.t Jt i-. p v'’iy clear cat?; and 

thou'-h n iiuty oe liiun alt lou- fin^ iln. v.iiliuis u.ilures of property, 
yet It :ra., iiotv b ■ tranJ‘-iii;'..Ma to reprt feniativcs. 

And i am lu «>piiM<’n tii.il tins i> !•<; .iiul if t''e Ofll hid been by 
crcdilois, there v^ouid have n no <ln 'll", yamis Ready the 
fathci,-appears u> havi pUiCh.Ld in'leveial l:i:irL*s in this paper 
fiom feveial lhalo^'^ or p iii.iei'''. It is ^’'•\ed, tnat thares in the 
priiitinir of n..v.lpar>crs aic v'.du L, ana Mat ib** ivprefentatives of 
ionic of thefj fhareis have taL«.n t.iein at put of ini per Tonal clfatc 
of the paitner, and thit the rthan.r R-ad puithafcd of fuch 
Teprifciiiativcs. Ail ihin<;s of this fortou^^ht to be taken according 
to the I'.nuwn t"lure of tlie dealing, and the nicthod of the parties 
confid'Ting thele matte: s and caiiynig them on. Lintoth.CL<S a one 
twcntinih ih.irc *-f this paper , and the defendant continues it for 
fix months alter bar hiiibana’s de.^th, and accounts with Lintot. 

'rhere ire many ceh*-. uhcic no pair f»f the j)r{>fit of a tefiator 
he‘ been c.Mplo>^d (o m de ule of jii c.iny<ng on the bufinels, 
a'’d}ei tile v._\e'.m.i ii-is bitn accountable foi the profits of the' 

. bunncls as the teliatoi's pLifon. 1 ellatc. The cafe put of phyfical 
lecuts or nollrums, wlure every thing wms earned on by the 
inatLiial: [>mcba(ed af.er tin ti Ifalm’s de.ith, and yet the nultiuni 
i-. pait ol iiK pi iional eilate of the leftAor. 'I Ivs has been refem- 
blcd to ti’C c.'le of a ihoemakei : and in that cafe, Suppofe the 
dealing h.is b.cn extenlive, and cained oikii paitncrfhip, and with 
till. I c.i tl l( I S I L ( ck, the fun, who is executor, would be accountable, 
bufpole the houfe were a houfe of gnat tr.ide, he mull account 
f>a li.e value of what is called llie good-will of it. Could not the 
t1( ie. 'i in: havt lolil ilufe than s ? I )id not Jf'a!ker*t, rgiJicfentatiVes 
( 11 i!i> m ’ lu t the hull.and have given them by will ? and 

',1 he li.' 1, W oiiM ii'iC not h.'.ve bei.n accountable i As to thc\ 
'.'.th.t la’u'is might h.ivi ju iiui d. it as wJl. s 

of 
t! 

h 

ja ' .nip ; and b.iiig To, th < j i<- .• loit of ficret in the bufinefs, and 
a e'>:..in e; pence in j.ita.inng mtrll'gi net*. *And it would be a 
tie. ..t mu a fraud on ilu peitict if tin? Couit did not ceuilider thiiv/s, 
on .h': fame loot as pincl.aJers cl ,\ thing of tln-s fort did.» 1 am 
eleaiiv tliLreiiTe of opim||)ii, that Ahs. Read be acc(*untable 
ioi**thf piofitsof this p.-per. And the onl) qucllion r. How ? 
b'or 1 goon this foot, that it was a valuable 'hmgat th{y:eftator*-s 
deati), the might hive f- id it, and ought to h..ve 1> Id it ; and then 
•II tiu Ictlcs to wincii it It (aid ihofc iralters are liable would have 
^'Cii pit vented ; and the be*fi uiv-inod (ee*nis to nir, fur the Mailer 
to fet A s.UiU on thofe iliaK-> at the- tedatui's death, and the 

. • dvfvndant,s 


•i|,iin.< '.'.lu.i oi’ui s mu'iu n.ivi ju iiui i. it as v.\n . s J antes Ke ad 
i.f t*', le..i!..ii, (•) 1.1 rhj cafe of "/■//i f/g, if .mybody had 
tbi'iu !.l td I'l liiun', .s fie had no pa'- pt, any diicovefcr might 
i li.' .r. I’ut v!'..t IS ifrMig her-, j*-, us luumg been in pait- 
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ilefendants to account with the plaintiffs for the principal, with 
intereff for the fame at fiveptr cent, from the teftator’s death. 


R* 


Jones aga.uft Ixgp, (ii). 

In Chamay^ F.h^tuity i, 1743. 

OBERT LEGO ilovifcd a houfc to his daughter Alaythana 
^ Lcfg for Ifcr natural liic, an I after her dcceafe he willed, 
that the fame flioiilJ go to and Iv enjoyed hy the children of her 
body lawfully t) be Degoiten, if ihe fhould have any, and their 
heiis ; and in default tiuieof he limit'- t!ie lame ovoi to his foil 
IFilUam Le;!gt an 1 his .is and alTigns f. ever. The teffator 
left fix chiidi eii, fuhn^ t/ii'iiu., hlizaZ/tth the 

plaintiff, and J ine — IFiI.'i.t:! Lrj ^ dcvilee fns n-vei lion expedant 
upon the death i.f A'Lirthanti to his I'lother ‘/i/.”wnd his heirs, 
upiui trull to r.'ll aiid div.tie the money aiiling tlu^^iom between 
himfelf and EI1~.1I cih. Jl'ilh m di d 1.1 the life-time of 
Alutthnna is line.* deul without ill.ic. I'lie pl.iintifl- EJiznheth 
claims under ll'iiluans will, l^ah ■ir, the gi.iiidion and iKir at 
law of the teltator .ind Marthanoy iiilills, that the dcvife to the 
children of ATmtkana and then hens was a fie, and ih.'it the 
.remainder to JFUl'.om was not d.'*\:Lhle by him, he h.ivmg only a 
contingent intueil, and not 1 ^liable in me lite-timc oi iVlar- 
thana. 

Hardwicke, Z. 7 './ C'<etn'iJi I. Till' r,ne!t'on is, Whether 
the rcmaindei to ft ihi i’*i is*to ne ci'niidLien as •' if! or vniily or 
as a iit vctti iiniii’i '' ytn... i.’ c.nfer r<> n. ■ »e //' m itm s devili,* 

good, it mult be a veiled iwmaiiider. Ai.a 1 thm.t, j^in'ihiind 
took no eliatc-tail ; it 1- aivcn hei ex* ,l.iy lot life ; and t.here- 
fore nogrcatci eltate Ih.dl a ile by imph'e.ij'.-n : for il.oi:'h .uLvjib 
“ to A. and his cinlJrtn,” f<r t'l A. ai'.<’ .'lo,i Im 1 ^l.i t<; las 
“ T:hildrcn,”,will give A an cit im t id if he 11.0 no ciiildrtn, 
accordin'*- to /J'A/’j C.j.y 6 . Lt. j. ' 1 i‘"i > • a.- 'h.i.*.iiewords uf 

> bontin'>;'ency, “ if he li.vo any tu Ids.11,’’ u.neh '• lieis the c;lb 
from fnid's Cofe. And there diusnut ’p. Mi l«) i.avc bcLti any 
intention which would be ful.^iiled by oVL.-udmg the cllale for 
life. 

The second qi'esiion is. What cll.ite the children of 
Aldrthanct would have tiken, whothei an eliMic tad or in fee f 
And to determine* that qucltion, the fublequcnt woids, “in 
« default thereof,*’ mull be t.dcen into conlid''ration. If no 
remaindfer had been JnintcJ ovei, it would ceitainly have been a 
contingent remainder in fee to the chi^cn of JIji thana ; End 
fo it would have been if William was aNlrangei ; but JEtlhnm 
mull hav{M)een uncle of the children if there had been any living ; 

(fl) The following cafes m this volum. were kindly wonsmunc -ted to tht Editv)*r 
liyCiiAKkfS Bvri.r«» Ejic ot . i-Im. 

and 
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ant) therefore) leaving IVilliam or any of ^is heirS} the children 
could nbt die without heirs; which turns the conftrudion of the 
word “ heirs*’ into “ heirs of their bodies.” The doubt arifes «• 
upon an equivalent fwiifu ot the words, “ in default thereof,” If 
they flitall relate to the children or the heirs of children. If they' 
are to be conlldcrcd as rcl.itive to the children, 1 admit it would 
come to the cafe of Loddington V. Kime, I« Sali. 71 
devifes, &c. which is not a fee mounted upon a fec>buta fee with 
a double afpefl, and to arife to the one or the othet as the contin- ^ 
gency 4 hall happen } and both the remainders arc contingent; 
but that cafe is anomalous, and tofet over a rule t)f law that one 
fee cannot be mounted upon another , and fuch a conftruiftion 
ought never to be made without an abfolutc iicci'llity, as there was 
in that cafe; but in the preient cafe I .am nr>t bound to make fuch 
aconflruiSlion. It is infilled for the jd.iintiiF, that the woids ‘‘m 
“ default thereof” relate to the next .uitLeedcnt woril hens.*’ 
And It is infif.ed for the defendant, that they arc to be applied to 
the more remote con elate children. Hut I think both the contin¬ 
gencies aic too narrow, and ih.at the woids take in both the con- 
iliuiHions in the prefent cafe; anrl tl.at brings it to the common 
c.ife, mall marriage-fettlcmr .its of limitations to the father for life, 
lo Ins fiill and every othe; fon in tail, lemainJer lodaughteis in 
tail, and for w.ant of fuch iliiie renMii,d>.r ovi i, wheie the words . 

“ for want of fuch iflue” will take in all the contingencies (hat can 
arife upon the preetdent limitation'?, I’Ju. iIjc want of fons or 
daughters ard the ifitie of Ions or d.aightCis., ai’d what weighs 
more with me is, that it is a lule, that where it c.nn be con- 
iliued a contingent remainder, it fhall never be cMilliucJ an cxc- 
cutoiy devife : and tjic rcafon js, becaiile it would put the inhe¬ 
ritance i«lo abeyance, which the law 3 'fli»;cs f^7^1. Secondly, 

'1 hat a remainder fliall nevei be lonilrucd :i contingent one, if it 
can be conflrutd a vcflcJ oit'j: and the le.'a'on is, becaufea erm- 
tingcnt remainder may be d:'lhoyctl bj the fine or fe< fl'ment of the 
tenant foi life; and to ccidlrue tins a contini' lu n.i»..ir,darw’ould 
be putting the whole cilate into i!n, power f>f A-'nrii.’m.j ; and for. 
wh.rt ? \V hy to put an hear at law (.at of tnc power of .in anceftor, ^ 
and to defeat the exprefs dcvite. And theicfore 1 think the chil¬ 
dren of Marthana would hav'" taken only an efKite-tail, and that 
the remainder was veiled in // d!.i.iiKy ojid was w's.II Jeviftd. 


(fl ) Siu^rt tilt it.‘«fon of tins Idle, foi 
the inlieiitmc'. is i ot in .ibty.’rcu uj-i n 
an cxccutcrv de\ili’, arid 15 in 
upon a ccnt.nptrt rip^aindci Caf-s 
Gjicd, Cxo Jak 415 Wthh 0/ 

3. 1*,^ 1 Roll, Ahr.Sso./a Llo. 

151. 3 Ltv 70 Parker h.icj^tr. 

Wcoiton, at lIk Cockpit, 1730. 
Coodri^ht v Pullen. Wyld Ltwvs, 
aflh Apiil 375^', 1 “O’ 7 


** and if il\c I a*: no foil noi d.iurjitti*bc- 
goittn by n>^, ind fci waul o: ludi 
** jfjuc, tlic. tit iitr ftuill utL'ii* Vj yUn 
W^Id ^nd lub liiir-* i” fop and 
daughter*' \vtrc held to h^'wouh of 
lirnitaiii n, and &>« \Mfc tenant in tail, 
Sk.nnti, 140. 3. Lev. 427. Wynne v. 

Pttr Wnib. I. balk 224. 
din^ton -y. Kimt.—NoTx fs tL\ eng.?^^i 
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Ll&ycl agauifi Thurfby. 


‘ RATHER AND SON join in a inortjjage of the father’s edate. 
. The father receives the money) and the Ton conveys in confi- 
deratioa of ten (hillings. There was no ovenanc in the mortgage 
for payment of the money. 




The bill wa^ brought to make both the real and perfonal aflets 
of the father ahd fon liable to the mortgage-money, the edate 
' mortgaged being fubjedl to prior incumbrances. 


Harowicke, Lord CbunccUor. Tt has been determined, that 
the perfonal aflcis are liable, tliough there be no covenant in the 
deed for payment of the mortgage-money, bcL.uife there is a debt 
contraiSled by the borrowing. Hut this deniaiul goesa flop further, 
fceking to charge the real allets of tiiL (athei in the hands of the foil 
which arc not liable in the hand-> of the lieir, ev.'jn^ky a bond or 
covenant of Ins anccftoi, inilefs the hc.r be /jicci.dly named. 
And as to the fon, his allets are no way liabK*, K)r he 'conveyed 
only in confideration of ten fliilhngs, liad no p irt ot tlie money, 
and confequently no debtoi , and neither Ins real noi peifoual 
afTets arc bound. 


Gwyn a^auip Hook. 

In Cljcmcery.^ 17 yuly 1744 . 

T he TESTATOR Gnjfi'th*Daiui having two brothcis, Franris 
and ThomaSy by will deviled his cflate to hr gran l-i!aiight*r 
and heir at law Eli^abitii Lady Uulkeley in tiu* lollo'vin;^ words. 
“ I give and bequeath all my lands and tinements to niy graiul- 
“ child, the Lady dining liei iK'tuial Hi ; ..nd after ii'.i 

“ deceafe, to the right heirs male of me t/ie laid tl, Daii') fyi 
“ ever i” and died. 

Lady Bulkehy-t upon her niaiiiaoe wnb lir d-f od mt /-/c' 
^ttlcd the premif^s upoif hcifelt and I'oi Imib..itd ioi their livc^, 
and the life of the furvivor; ami after flic dere.ife of the furvivor, 
to the ufe of the defendant, his heirs and alTii^ir., for ever. 

Lady Bulkeley died ; and upon her deatli the pi lintir;*'-, who were 
the grandchildren of Francis the tetfator’s iie.xt bi other, brought 
their bill againft tlje defendant to be let into polfelHon of thefe 
eftates under the will of Griffith DawSt to v. Iiom they were aUo, 
by Lady Bulkeley dying without iffue, become huiis at law. 

The point of <la\v having already cci^e in qucflion upon* a 
demurrer on this very will, m the cafe a^Datvs v. Ftrrers [a) 
[^Lady B^keley having foririeriy been married to Ferrers)^ 
THE Loro Chancellor, upon the hearing oi the caufe, made 
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a cafe for the opinion of the Judges of the Court of King’s Bench^ 
Whether the plaintiffs were intitlcd to the cilates in queftion by 
virtue of the will of Griffith Daxvs f 

TThe Judges now certified their opinion in the following worths 
«« Upon hearing Counfcl on both fides (a)t and conflder.ition of 
** this cafe, we are of opinion, that the plaintiffs are not 
“ intitU'd to the eftate in queftion by virtue of the will of the faid 
“ dated the fourteenth of Noveml/e^ 1^3; for we 

“ conceive, that Ftancis^ the brother of the teflator, under whom 
“ the plaintiffs claim, could not take by the dcfcription of ** right 
“ heit mule of the tejlator'* 

Hardwicke, Lord Chancellor^ now dv‘-larcd himfclf fatisfied 
with the opinion, and difniiired the bill (a). 

(a) Scp the arguments of the Ccunfcl Precedents in Chan. 442 461. 2. Vem. 
in this cafe x 30 72^ the hmititiioii being tlieie to the 

(/•) It was Ciid'^Vy the Counftl, and “ htirsiral*'cf the hody/* .>nd tliis was 
agreed to by the I.okt) Chancfi faid 10 Lc the fame .H Sterling *v Ettrickj 

that thisciiftcrtd fionn tiowii ^v, Tarkhain, Pi wtedeuts m Chan. 54. 

I* 


r.iifons a^ai'ift Parfnns. 

T7PON TfiF stARRrAGE of the bite Mr. Alderman Parfons 
^ with the pi. intiff lus wifj, tb' n Sunih Ctciv'cy^ articles were 
entered iiilo, di»rd tiK f(.>ui Leiith of j^prii 1715, between 
Mr. Par fa »' of tiic firtt pint, Sir Rohet t \'.yljt::i"ali and Mr, 
Crowley of tlu leeoiid part, and the pl.iinlid c.f the thud pait; 
v/here’t) (ii,citiii j; ihc intti.d^'d maiii.ige lutwtrn the plaintiff and 
Mr PtirjjKi^ aihl ilj.it A'lt. Ptnjoiii by his bond beannffcvcn date 
thercvMtli flood b.jti ul to Mr. Ciucitj and Sir Rchett Nightingale 
ill the pen.d fj'r. (>! twenty thoufand pound', lubjedt to a condition 
for the |i.iy»iKnt ot eleven thoubi.ul iiouiiu? v.ithui fix months after 
the intended niaiiia|^c, and of clev-’n thoufind pounds which Mr, 
Pnif^ns would have with Afis. (.rcivley as her man lagc-portion) 
it was covenanted, that the liiid b md, and the faid eleven thoufand 
pounds theicby fetuird, aiul the glowing inte-rcfl thcicof,fliould b^ 
for the ufc ai.d benefit of J'/r. Patfons and his children by Mrs. 
Crowley^ in the manner hereinafter mentioned, lu's. tjiat if Mr. 
Pat Jons fliould piy the* eleven thoidand pounds according to the 
condition of the faul bon !, thbii it fhould be lawful for the truffecs 
(by and with the conlcnt of the faid Air. Pat Jons and Mrs, 
Crewleyt and the iurvivorof them) to lay out the faid eleven thou* 
faiid pounds (according to the condition of the faid bund), or any 
part thereof, in the purchafe of lands, or placq it out at intcreft in 
the funds, or other pubj/c or private fe*curitics,upontruft, that 
“ Air. Parfons fhuulcf have and take the rents, intereft, and profits 
“ thereof for his life j and after his deceafe, that all tne principal 
** money, or the lands or other fecuritics purchafed therewith, 
fhould be paid and conveyed to the ufc and for thcpoitionsof all 

« the 
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** the daughter or daughters, younger Ion and Tons, at fuch time PAatoea 
** and times, and in fuA fharcs and proportions, and tofuch 
^ provifoes and conditions, and in fuch manner and form, as the ^^•••**** 
**• (aid Mr. Parfons and Mt s. Crowley (hould, at any time during 
theirjointlives, or of the furvivorot them, by any writing under 
** his Ar their hands and fcjls, to he fubfcribed in the prefence of 
three or more credible witnefTes, direft, limit, and appoint; and 
in default o^fuch diredition, then equally among all the daughters 
and yourtgei*fons if more than one, but tfonly one then to that “ 

^ ** one; and in default of child or children, then to Mr. Parfons^ 

“ his heirs and*cxecutors, with a power to truftees cither to con-* 

^ tinuethe faid eleven thoufand pounds upon Mr. Parfons'% bond, 
or to call it in and Jay it out upon the purch?fe of lands or other 
“ fecurities.’^ Then comes a proviso, “ that if Air. Parfons 
** (hould in his life-time give un:o Inch daughter or daughters, or 
“ younger fon or fons, any portion or portions, or fhould leave 
** fuch child or children any fum oriums of nion^l^ands or tene- 
ments, goods or chattels, at the time of his dcceafe, then Me faid 
** portion or portions, or money fo given by him or left, and the 
« value of the lands, tcnements*goods, and chattels, fo to be to him 
** to them or any of them left as atorefnd, (hould be taken and 
** accounted as part of the portion or portions thereby to them 
^ “ provided, iinlefs he (hould dcclai e the contrary thereof by any 
“ writing, or by his laft will and teftament.’* The marriage 
took effcift, but the eleven thoutand pounds was never paid, but * 
continued on Air. Patjons'^ bond; and he by will in 1725, having 
one fon and one daughter only (Sarah diredted his wife “ to pay 
** hts daughter Sarah the (um of eleven thoufand pounds, at fuch 
time and in (uch manner as he by his marriage-fetllemcnt was 
** obliged to pay the (Hme and made his fon yo<6^,ie(Iduary 
legatee, and his wife fule executiix. In 1740 Air. Parfons^ 
having then two daughters, SarahztxA Anne^ by codicil, reciting his 
will, and that he had fincc the making of it another daughter born, 
thereby diieAs his wife to pay, for the ufe of both his daughters, 

/ Sarah and jlnne, the faid eleven thoufand pounds, in fuch manner 
as by his marrlage-fettlement he was obliged to pay the fame^ 
and thereby gave to his laid two daughters nine thoufand pounds, 
td be equally divided between them, to be paid at their refped^ive 
ages of twenty-one or days of mar.iage, which ihould (iril happen, 
in cafe his faid daughters (hould marry with the confentof his wife, 
and to be firll had in writing under her hand ; but in cafe either of 
his daughters (hould marry without her confcni, that the (hare of 
the nine thoufand pounds fo belonging to either of his (aid daughters 
fo marnying(hould nlerge andfink into his perfonaleAatefor the u(e 
and benefit of hi^ fon john Pat fons ;^nd in cafe both his faid 
daughters (hould marry without fuch cownt, that then the wnola 
nine thoufand pounds ihould merge and fink into hisperfonal eftate 
for his fon’s benefit. Mr. Parfons^ being a freeman of London^ 
died foon after, leaving bis fun yohnsLoA two daughters. Sarah^ 
the eldeft, married the defendant Dunno without her mother’s 
VoL. IX. H h confeat: 
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content: whereupon Mrs, ParfonSy by deed, made an appointmenf 
of the eleven thouftiud pounds under the articles, and appointed 
hve hundred pounds thereof to her daughter Sarah, and the 
remaining ten thoufand five hundred pounds to her daughter 
Anne, 


And how Mrs, Parfins, the widow, bi'ought her hill for an 
account of and touching the diflribution of her hufband’s eftate v' 
, and amongll fuveral other points aridng upon thear{fc1(is, will, and 
codicil, the following, wuich were the only material ones, were 
determined. 

% 

Hardwicke, Lord Chancellor. The fiift point relates to 
Mrs. portion given hy the coditil. And this fceins very 

clear, the portions heing given only in cut.* the daughters 
marry with their mother’s coiifcnt; and if they marry without 
confenCjthe portions arc dircdtcd to fink into the reii iue for his fon’s 
benefit; whick;i'lircc.tion for linliing into the rtlidue was, in iha 
cafe of Ilcrvey v. Jjlon (tf), held by j he two Chiek Justices, 
Mr. Justice CoMYNS,and Myself, to be equal to,and the fame 
as, a devife to a particuKir perfon. y^’s t'> the eleven rlK^ufand pounds, 
there is no uoabtoi Mis. Pf.ilvis\ po'Acr (.i appninting it; but 1 
think, the whole r.itercfl: thereof mull be allofwed lor the inaiiitcnance 
of the two d.iu;!hteis equally unto the time when the plaintiff made 
the appointment. 

The Nrxr cji^rsnoN is, fiow the diilnbntion (liall he mr'de 
under the cu<lom c.l I oruton ^ The plaintiff. Ah s. Pa^Joas, being 
barred by her marriage-articles from ai.iy claim under the cuflom 
of London, the dr/ilion mull be in moieties; one to the children, 
the other to the freeman’s pait, as it has been often determined ; 
and this fo long iince as m tlallv. Lurnley in 1641 (h), Hancock 
V. Hancock (c), Clare 'U. Ajhn yiy and Razvlvijon (d). But'the 
qucflion of the greatcfl confeqnencc is, Wliether, in cafe any of 
the daughters fhull elcwl to take by the cuilom, fuch daughter ihall 
be obliged to bring into hotchpot what flic fhall take of the eleven 
thoufand pounds ? For though the general inle be, that whatever is \ 
received by tlie child of a freeman in his lif--timc by way of ad¬ 
vancement muft be brought into hotchpot, yet thcic may be .ui 
exception ; and ic is not every fum a child takes from tps father 
that ihall be brought into hotchpot. 'J'he provifionof the eleven 
thoufand pounds arifes lioir the articles, where the ti uff is declared, 
that it fhould be lawful foi the truftccs to lay out the eleven thou¬ 
fand pounds, fubjedl t a fuch provifoeS and conditions as the furvtvor 
of Mr. Parfons and his wife fhould appoint, yvith a power to the 
truftccs cither to call in or continue the bond. 4 Now nothing is 
mone eercain, than that vAeax is to be divided or diUributcd mud be 
taken as things fland at the freeman’s death : not bu^ that the 

(a) Corny. Rep, yfi 2 Eq. Abr. (i, Tothill, ira. 

147. ai6 433. 503. Cafes T.T. 312 . (e) 3 Vern. 66;. 

t. Atk. 361. (</) Cited s. Wiif. 644. 
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eftatc may be increafed ordiminilhed ; but the rights are then to be 
fixed ; and this provilion of eleven thoufand pounds under the 
articles was mciely contingent at Mr, Pa)fons*s death. It might 
hftve been appointed at any time during the plainti^s life, or by 
Her will, and till Ihe had executed her power was a mere contin* 
gcncy } fo that if there was no more in the cafe it would becxaAly 
{hat of Newland v. Shepherd heard firft by Lord MacCLES- 
FiEtD, and then by J^oro King, where the qiieftion was, 
Whether the daughter was fully advai'.cod ? turning only upon a 
provifion of one thoufind pounds Ihe was intitlcdto being liable to 
a contingency ;ft her tathci’s death. JiOHD AIaccl^sfibld was 
of opinion it was no advancement, but that fhe (hould icccive her 
full third of heV father's eftate without any bringing into hotchpot, 
there being no bringing into hotchpot whcie there was but one 
child, and no collufion between the child and v.'idow ; which 
was affirmed by Lord Kino. 7 'he prefent caf^ indeed, was 
endeavoured to be diilinguifhcd fiom that, as tl#ft the qucfiion 
was between one child only and the widow; but fiill t|ie fubffan- 
tial point was, Whether a contingent provifion, the contingency 
not happening in the fathei’s life-time, v/as an advancement? the 
point bci igthe fame between an only child and the widow and many 
children and her. And in order to make this the better underftood, 
1 will ttate that cafe of Newlandv. Shepherd(b) . A freeman of 
London had man led his only child to Afr. Newland^ and by her 
marriage-articles contradlcd to give her a portion of feven thoufaiKi 
pounds, payable by mfiailments of one thoui'aml pounds a time ; 
the laft of which was to ,be paid at the end of ten years, if his 
daughter, Oi any child of her’s, was living at that time , Shepherd 
died befoie the expiration of the ten yeais, but the daughter lived 
to the end o', them j and the quefiion between her and the widow 
was, Whetlicr (he was fully advanced ? for r fhe w.ts, file could 
claim no orphanage part. And the Court referred it to the Maltcr 
to enquire what was the value of the cllatc. It v/as reported to be 
eighteen thoufand pounds, which brought it to a very nice qucllion; 
for if the whole fevcii thoufand pounds was confidered as an 
advancement to the daughter, then ihe was fully advanced, having 
received her full third : and Loro Macclcstield was of opi^ 
nion that file was not fully advanced, but lliould be let into one 
clear thij^ of the refidue, as there can be no hotchpot between a 
child and the widow, that being only between the children them- 
felves ; and in fuch cafe the child comes in for an intirc third of 
what is left: the ground of which opinion wa<!, that this fum of 
one thoufand pounds, which was to be paid at the end of ten years, if 
thedaughter or any child of hcr’s fhould be then living, depending 
upon a contingefiify, -was not an advancRmcnt at the death o^thc 
fiither. And upon this -point the cauN was reheard by Lord 
King, vlrho was of the fame opinion, and affirmed the decree. 
But another diftinuliuii was taken between that cafe andour’s, that 
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here the eleven thoufand pounds was a dcbttiduc in the father’s lifcy 
which was not lb of the one thoufand pounds in that of Newland vt 
Slfepherd, That it was not due is certain, but that will not alter 
the children’s right, which ftill remained contingent. There was. 
another cafe determined on the point by' Lord Kino, which is 
llronger than the prefent, that of Feaji v. Feaji^ 5th April 
I'jT.b {a)j where Si/ Felix Feaji, a freeman of London, upon his''^ 
niartiagc, agreed to leave his wifejif (he furvived hipi having one or 
more children, two thouland pounds, his eldeft ion two thoufand « 
pounds, and one thoufand pounds a-piecc to his younger children i 
and if his eldcil fon died before twenty-one, the two thoufand 
pounds to be paid to the next fon ; and m cafe any of the younger 
children died before that age, the one rhoufinu pounds to be equally 
divided amongft the other younger children. The piovlfioumade 
for the wife was by the articles agreed to be in bar of her dower 
and claim by^e cullom of London, but nothing is faid as to the 
children. Sir Felix FeaJl died intclfatc, leaving a widow and an 
.cldeit fon, a daughter mnned and advanced, and two or three 
younger children. The eldeft fan inufted, he was intilled to his 
two thoufand pounds 111 nature of a d^bt out of his father's pcifunal 
eftate, and alfo under the cuftom to an equal (hare with his brothers, 
without bunging anything into hotchpot : and decreed by Lord 
King, that the two thoufand pounds which Lady Fea/i claimed by 
the marriagc-.ii ticlch, the two thoufajid pounds claimed by the eldeft 
fon, and the one thoufand pouruU claimed by the younger children, 
v/cre a debt on the perfonal eftate, and Ihould be jiaid with intcreft 
from the father’s d'.ath, and the fiirplus to be divided in moieties, 
one whereof to g<’, according to the cuftom, amongft all the chil¬ 
dren, end the oth' i according to the ftatuteofDiftributions, with¬ 
out- any diieClioii for bringing into hotchpot. This was the 
Lord Kino’s opinion, who had been recorder of London and 1 
loolc upon it as an exprefs authority in point, that this contingent 
provillon in tne juefent cafe ought not to be brought into hotchpot. 
T'heiC were indeid two cales ('bjeiSled to by the defendant'^ 
Counfel : tliat of Edwards v. Freemaii (h), and ^Townjhend 
^Townjlocnd, heard by Lord T'al.hot, 3d J\/lay 1746 (c) : th^ 
firft of which being upon the Ifatiite of Diftiibution is not ftri^ly 
ad idem ; for though it be foinctnnes faid, that the ^atute was 
formed upon the plan of tl:e cullom of London, yet it was not to be 
taken fo througliout, the ' iftoin and ftatute diftering materialljr in 
many points, and particularly in that now in^queftion, the ftatute 
requiring any eftate which the children have by fettlemcnt from the 
inteftate to be brought into hotchpot. And upon this it iras that 
THE Master of thf Rolls’ opinion turqcd; he holSingythat 
the word “ ejlate'* iiic)6des bofti leal and pcrtbnal; that it was 
not material whethef the advancement was in the father’s 
life or not, it being an eftate by fettlcmenc, which muft*be brought 
into hotchpot. T hough this be net in the report of the cafe by 
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Mr, Peere TFilliams^ yet it appears by ipy notqs to have been the 
principal o'rouud of his^ opinion. Thus ititands upon theftatute^ 
but the ^uftorn of London j elates only to advancements in the 
father’s life-time, 'rbat of Townjhend v. Ttnvnjhend was indeed 
'Upon the cuftom, but upon a very diflcreiit reafoii} and not at all 
applicable here: A freeman of Z,j7cfc;7haJ covenanted, that if his 
wife died before him, leavnipj children by him, that after his death 
his executors fhould pay four thoufand pounds amongft her children 
as his wife ftiohld dir^a i the wife died in his life-time, leaving 
one child only ; the hufband married a2,ain, aiid had other children : 
and held by Lord 'Falbot, that if this child would claim any 
furiher lhare by tlie cuttom, the four thoufand pounds mud he 
brought into hotchpot, ror the wife being dead, and but one child 
of the marriage, there v/.is no contingency at the fethcr s death, 
but the four thoufand pound', vefted immc.Jlately in that child by 
the death of the mother, and in thi* lather s life-time} ib that 
neither of the cafes fh:>!cc the authviiity of NclvI^v. Shepherd 
and Fen/} v. Feaji. 'rhen- are reafons in th* prcjwit which would 
determine my judgment in this point, In Ediunrtls v. Freetnnn (r/), 
it was agreed by all the Court, that the coiitin^tncy on which the 
provifion depends muft be lo limited as to arife within a lealbna- 
bletime to warrant the bringing it into hotchpot ; whereas in tins 
cafe it might have waited during the whole h e of the mother, who 
could appoint it by deed in her Irfe-time, oi by hei v/ul, 1 low 
then could it be an advancement in the hitliei’s hie, or at his death,, 
as are the words of the articbs, none of the children bting then 
intitled to any’ certain part ? It may be feid, that alter the niothci s 
death, or when flic had mafle the api>ointmeiit, the childicii fli add 
refund what they had received out of the oiphanage nait. liut 
^vh^lt confulloii would diis make in the children s Hiare, who could 
never know for certain the quantum thereof without making the 
diftributlon of the ettate to wait until the mother had made ihe 
appomtment. I’heie is aiunher Wronger rcafon, which is, that 
Pnrfoi^ may make the appointment fiibject to fuch provifocs 
and condrtittBs as fhc Ihall think fit; which,though this Court would 
» conftrue to be fuch as aic reafonable, yet if upon marriage of one 
of her daughters Mrs. had appointed a particular lum, with 

conditions, that if fuch daughter left no ifl'ue it Ihould go to the 
other cWdren, it muft have waited, and could not be known whe¬ 
ther to be brought into hotchpot till it was known whether flie did 
orKlid notleavelflue. Befides all this, there is another confideration 
that has great weight with me, which is, that I do not look upon 
the fum of eleven thoufand pounds as pai t of Mr. Parfons s perfonal 
eftateat the time of his death, but as Mrs. Parfons*s marri^- 
portion lent to hf fhufband ; and if fo, this will go to the reft of all 
the arguments that have been urged lo^nnging it into hotcBp^ 
The Court, upon juflging upon man idg^^-srticles, confiders the 
intent of the parties more than the woids; 1 he portion wasdeveu 
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PAHtpm thsufand pounds; Mr. Parfmsy in confideration therco*’, g5)vc boiuf 
PjuT&^'b pay to the truftecS) to whom a power is referved of continuing 
A SONS, mo^y upon that bond if they thought proper, the main intent 
being to fecurc this fum for the youngei children’s portions. Hstd 
the truitees not left this money in Mr. Parfons's hands, he could" 
not have made ufeof it in his trade ; and therefore this method was 
taken of lending it to Mr. Parfons, ftill referving a power to them.^ 
to call it in when they thought fit: and what m^cs me not to 
confidei it as part of Mr. Parfom'^ ellate js, that had*the truftees 
called it in, and placed it out at intcrefi, and paid Mr, Parfons the * 
intereft during his life, it would never have been Cnllcd part of his 
pufonal eilate, and confequently not liable to be brought into * 
hotchpot. Upon the whole of the matter,! am not at all doubtful 
in this point, elfe 1 fliould have fent it to be rei iintJ by the recorder; 
but being rleai, I will not put the parties to the expence and delay 
With which that method would be attended. 

The NEX'r^QUf.TiON arifes upon the provifo in the articles, 
^hat if Airs (honld give or k.ive fuch younger childicnany 

portion or fum, iliat fuui ponion or ium fo given or left fhould be 
iKcounird part of the jioitun thcicby provided, Whether the 
orphannge fli.iic of fueh J<uightcr as Inall t led to take by the caftom 
is to go in fill laclion of the eleven thoufaiid pounds or any pait 
thriuof ? Aiid 1 thiiiL it ihall not : 'I'hc word “ leave'* may, 

. it.deed, iiitliid-’ a pio.M'ioii to come by ail of law, but 111 theprefent 
cafe It IS exi.ii.neJ loL log by a voluntary ail, and the fubiequent 
wo'd., u'’l I he 11 r.ulJ declare the contrary by any wilting, plainly 
Ihcw the or.: ties n t int fuchalcaving fcs the father might dircil tq 
go in f .xt fiti'; idion. 'I'he antecedent right which the child)en 
have to i\ .1 1. rpb *isage ihare under the cuftoin againll any difpofi* 
tnn ot ih*. fatl’.er diilmguilhes this cafe fiom that of hlandy v, 
If'tdtr.'.rc where the luilband left to dekend 01 be diflributcd 
vvhat hw it.igljt hoe difpfkd of nthervvife, which was therefore 
conitrui-d a lairf. «.fion. Hut ihcie Ij ftill a mateiial rcafon again!! 
tins being a fatI'-f^v.lion, which is, that the childicp’s (upbanage 
fhaie is bank lo oiber e'oniii'gencies than then fhare of the clcvc^i'' 
thouruid pounds : tiu < 1 pilan.ige fliau of fuclias die under twenty- ■ 
one gets c.vci lo the fuivivors , but in the prefent cafe, Air. 
Ptirjons may limit eh.ven thoufand pounds upop qiiiK^different 
coniingei'Cies. And in tliec.de of Savile v. Su'oile it was held, 
♦hat an cllute wh.ch gots m latisfaition of another ought, from J.hc 
nature or the thing, to have the fame qualities vvith that which it is 
intended to cc-me in the place ot; and it figiulles nothing to fay, 
that the coniingcnties have not happened, tor it is enoi^h that 
♦hey might have happened. «. 

• / 

' <0) 2. Vein. "Oj. {t-) i.CInn Rep 75. ^ 
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Expatte WInchcfler. 

J OHN GRANT, previous to the mariiage between ftie peti¬ 
tioner and his daughter, bv bond, dated the fecond of I739i 
becamlb bound lo the petmonLi by the penal fum of two thuuiaud 
^pouiidii,conditioned as lollov/s; “■ 7 ' 1 mi it the maniage take eftedt, 
** and if the hen*!, execiiiors, or ad.nmillrators, of yohn Grant 
** Oioiild, tne cxpii jtion oi' twelve months after the death of the 
“ furvivor of the l,:id 'John Grant and Barbara his wife, pay or 
caiife to be paid unto the petitioiiei, his executors, adminillrators, 
or affions, the fum of one thoufand pounds ; and also, if the 
“ faid John Grants his lu-iis, ice. fhou'd, until the one thoufand 
“ pounds became due and be paid, well and truly [lay unto the 
“ pctili t er, his executors, admi.ullratois, or alligns, iiitcieft for 
“•the fame after the rate of four per cent, by equal half-yeaily pay- 
“ nicntson Chnjlmjs-Dny and J//.'^«/«Wt 7 *-/)a'yj^#every year, the 
“ rif (t payment to bemade at the (^in >fhnai-Day then next enfutng, 
“ that then, tkc.” Jjy articles bearing even date with the bond 
this money was to be hid out at intcieif, and the inteielf to be 
paid to the hwlband foi life, (hen to the wife, and then the piincipal 
to be divided amoiiglt his children as therein mentioned. John 
Grant tile father paid all the intcielt up to Ch> tJlmas-Day hift, but 
noneof the payments waie made precilely upon the day they became 
due, but fome days afr^r. llefore Afidfunmier^ no intcreff being' 
due on the bond, the father became a bankrupt. 


Cafe i5fjr. 

In what cate • 
hulband (hall be 
allowed toprovd 
(he inonty fet- 
tkd on his wife 
under a com- 
inilTion of bank¬ 
ruptcy agdinft 
hre fuher. 


And now the petitioner Wivchcficr prayed to be admitted a cre- 
ditoi under the eomminion for the one thoufand pounds fo 
Icc'ireJ. • 

It was AR(/\’rn foi the affi'^nees., that no acfion could be 
bioiight upon iliis bond at the tune of the biiiLiiiptcy, and there¬ 
fore Tl wMs no debt, ai.d that the intereft accrued due on Midfummery 
imee the ba^tviupUy, could not iiuitlc the petitioner to be let in. 
Asid to that noai^fitui could be brought upon this bond it was 
argued, that though an action l.'y at common law upon non-payment 
of the nioiii-y at the day in the cjiidition, even though it was paid 
at a day after, yet that now by 4. h 5. Annexe. j6. f. 12. money 
paid att*r the tfay might be pleaded in bar as well as at the day, 
provided it was p.iid before the action brought: fo that this cafe 
is-within the act; and confcqucntly as no action could be brought, 
no debt was due. • 

Hardwicke, Lord Chancelhr. It is to be wiflied fome rule 
was feftled by ad^of parliament lor thefe kind of cafes as well as for 
thofe that fall within the 7 Geo. 2. \ fi^r as the law now ftind>, 
they turn upon nice legal- diftinctions n<r way relative to the real 
merits of the caiif-*. l fball take this cafe and the foregoing one of 
Qroome together, and mull give different judgments on them. 
Upon fuch diftiniftions vanesy of caufes of thi^ fort have come 
betbre the Court; fame wherein there has been a covenant ch 

li h 4 truilees 
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truftees by the hulband to pay money immediately to'he placed 
' out at intereft upon future and continccn^ trufts ; others where 
a future ^and contingent payment is to be made, and a judgment 
given in a penal fum to feciire it. In the hrft of thefe cafes, if th& 
hulband becomes a bankiupt after the time the money is by the 
covenant payable to the truftees, and before it is due on the 'future 
trufts, the truftees are to be admitted as creditors; and the Court, 
will do equity upon the covenant. So in the feconc^nftance, of a 
judgment at law, they are admitted creditors (though there be a 
contingent defeafance) ; becaiife in both th^fe cafes the covenj.nt 
might 111 the one be fued at law as broken, and cxecutian on the 
judgment be taken out immediately on the other. But where the 
il‘curity-is by bohd, the qucftioii has always turned upon this. 
Whether the bond was foifcited at law ? for if fo, the aflignees 
can only be relieved upon the equitable terms againft th ‘ penalty. 
Now in this of IVinchejUr^ it is admitted, there was a breach before 
the bankruptc)^ 4 i^' non-p.,ymf’nt of the intereft at the days in the 
condition; and the qiKt'ionis, If this be fuch a breach as will 
fupport an aclioii ? vviiieh depend'! on the ftatute for Amendment 
of the I..aw. f?cibrc th? adf, it wa§ cljarly a breach of the condi-. 
tion, iioiwithKandlng the lubrequciit accjjitancc ; but a new plea 
is given by .t ftatute, vix. payment before the action brought, 
'I'he bonds dcfcribcd by the act arc bonds payable at a certain day 
and place ; tins is .i bond payable, as to the mtereft at fevcraldays, 
Und as to the principal fum at a day future and uncertain. It is not 
therefore within the words of the act, nor is it within the intent; 
for it la unrcalonable to allow fuchaple^ to thefe bonds, where the 
penalty to be recovered is a fecurity ; tor though nothing is due, 
yet It IS fit the obligee (hould he at liberty to get judgment on the 
penalty for^bis fecurity, and if he does, coutts at law v.'iU cxcrcifo 
an equitable jurifditStion by not fuffering execution to be taken out 
without juft caufc ; and this they did before the llatute; they will 
ft.iy execution on payment of what is due ; and the judgment to 
ftand as a fcciiriiy. If therefore this be not within vt1i»ftatutc, the 
penalty might have been lecoveicd at law before the baiTkruptcy; , 
and if fo, this Com twill relieve the affignees dnly upon equity being 
done according to llie condition. 

As to the (petition Ex parte Groome (a)^ I think the pale not 
within the ftatutes of bankruptcy, nor can the petitioner be admitted 
a creditor, for no acfion could have been brought, nor was any 
debt due before the bankruptcy. Then the que|tion is. Whether 
the petitioner can be let in, the contingency happening during the 
bankruptcy, and before the fecond dividend ? In the cafec^ted of 
Cazaletf the contingency had not happened, and petitioner was 
refufiid ; hut it was there j^id,by Loro King, that if the contin- ' 
gency happened befoie the fecond dividend made, the creditor fhould 
be admitted. Now that was an obiter faying of his own upon a 
point not m judgrpent before him. It was doubted by Loro 

(«) >. Atk. 115. 


Talbot ; 
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Talbot ; and upon conixderation I am of opinion, the luft 
petitioner cannot be ftt in. 'Fhe point depends on the aft about WmcaiSTia, 

• Certificates, 5. Geo. 1. it being a general rule, that the creditor’s 
privilege to come in under the commiflion, and the bankiupt's 
' privilege to be difeharged of the debt by certificate, are co^exten* 
five ; and it is extremely juft they Ihould be fo. Now by the 
5* Geo, X. .the bankrupt cannot be diftharged by certificate from 
this debt, bec^ule the aft fays, debts due and owing at the time 
of the iJankruptcyand .other claufes of the ftatute ftiew its 
general intent and provifion to relate to debtsowing then only, as 
that relating to^utual creditors only, &c. And within that clauie, 
this could not be fet off againft a prefent debt due to the bankrupt; 
and indeed the penning of all the claufcs (hews the ftatute extends 
only to debts due before the bankruptc)'. Now thi» was not fi>, 
and confequently not difeharged by the certificate. And the 
7. Geo. I. has a particular clauK*, whore future debts arc let in for 
difeharge of bankrupts in thofe particular carMT* I'lie coTc of 
*Ti4ly V, Sparks is a clear authority in point againft the petition. 

And the general rule is as I have already mentioned, which I lely 
upon ; if that rule was not to prevail, it would be a great hardfliip 
both on the bankrupt and the odiei creditors, for fuch a creditor as 
this would have a double remedy } he might come in as creditor 
. for part, and might bring an aftion tix) after the certificate for the 
refidue: and the certificate could not be pleaded againft him as a 
difeharge, as it might againft creditors whofc debts became due 
))e/brc the commiflion. Therefore this petition muft be difmifrcd. 

But in that of JVincheJlef^ I order the petitioner to be admitted a 
creditor for principal and intcreft on the dividend he fhall receive, 
to be laid out according to the ai tides. 


Bailey again ft Wilfon. Cafe 159, 

jlt the Sealsehefore Hilary ’Tcrm^ in Chancery^ I744» Geo. 2 . 

• A PETITION for a commiflion of review upon fjntencc of tviJencr, fn 

the court of delegates here, confirming a will made in Ireland^ c.«fes li. 
which was contefted for divers rcafons,an objeihon was made tor chancery 
reading evidence of Mr. Mogul in favour of the will, as to which \ 

the cafe ftood thus : w.u. 


The teftator had given fevcral fpecific legacies of a watch, plate, s. C. S-**»• 
&c to difterent p«?rlons, and appointed the defendant Wtlfon exe- ^ 3 ** 
cutor. It appeared in proof in the caulc, that IP^ilfon^ immediately 
after the teftator’s death, fent for Magill and fevcral others to whom 
thefe ifpecific legefiies were given ; thit^Magilli in lVilfon*s jpre- 
fence, took the things fo bequeathed ana gave them to the legatees 
without i^ilfin's hindering it, though IViljon did fay there was time 
enough to do it, and that it was too eaily ; but Magill declared, 
that flic tefiator had devifed it, and that he Ihould fee them diftri- 


buted. 


The 
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The objection to MagilP^ evidence was, that by this he had 

made himldf executor fort tort^ and was therefore interefted in 
the event of the caufe j becaufe if this was not a good will, the perfons 
to whom ailiniiiilfraiion Ihould be granted would have an adtioil 
againft him as a tielpafler, and in trover would recover datiiages 
him. 

To winch IT WAS answerfd for the defendant,, that Magill 
was inteieifccl on both Tides, fur he was liable to Kave an adtion 
bi ought agaiiift him by IVilfon the executor ; and though a man 
flioulJ be finally interefted in the event of a caufe, if he be not 
principally interefted, his being confequcntly fo will not go to his 
competency, though it may to his cr.dit. Thus, if an eftate be 
left to A. for life, and after to the parifhioners of B. the parifhionets 
Ihall be competent witnefles, becaufc every n.sn who fo gives 
evidence may die before this remainder comes into pofteftion* 
So the heir at law may give evidence for his aiiceftor, becaufe his 
anceftor may dnpofe of Ins eftate oihcrwife than to him; and cited 
Eajl India Company V. Gojhny 'm the king’s bench, about two or thfCc 
years ago; where, at the tiiaj, the failors who had forfaken tlie fhip> 
as well as the captain, were refufed, upon a prcfumptioii that if they 
had not done their duty they were chargeable; but upon motion 
for a new tiial it was granted, becaufe they not being principally 
but only confequently and without certainty interefted in the caufe, 
jvcie not incompetent witnefles, but their credit muft be left to the 
juiy. Theie was alfo cited The King v. Bray, before this 
Cliancellor when Clin f j nilico, which was upon an information 
relating to the borough of Tentagen, ‘where it was held, that the 
mayor of the corporation was no incompetent witnefs to give cvi- 
cljiicc of a cuftoin as to whaj: hv did when he was mayor.' 

Mr. ArTORN’rY-fihNrR \l icplicd, Firs r, That the executor 
of tins will could not inaint.op an av^Uonfoi tliefc goods againft 
Alagtii. Si.coNUi V, Siippofuig he could, yet he could not recover 
fuch d.<im^!'-s .'’g.iinlt him as the admiiiiftiator woiild’in cafe this 
will was III’de void. As to the fiift, \v'h(.re theie Tf'a lawful 
cx.cutoi, lie only has a light to bung tiover againft an executor 
liejen torty but it is iiisdei conlidcration of the juiy how far the 
action i5 ni.ant.’inaMo, and what damages fliall be given ; an 4 
th.'cl >if in caT* of debts paid by an executor de fon toit, h6 cannot 
rl ad that b • h.»s paid tlie debts, but fhall give it in evidence, and 
ihall be rt-c'i'ipled in dama' s in an aftile biought againft him by 
the dilieilee. 5. C.. 30* Carth, 1C4. Sh,n/ 274. And this, 
not becaufe tht pa)iincnt was oilginally a good one, but that 
juftice may be finallj d >ne to both parties , and at the fame ,tinic 
he iSjpanilhi'd for meddling with what did not baling to him ; fie 
mtv not be obligtJto pay twice the fame fuin : but in the prefent 
c.de no fuc'i action can lie, for a man’ cannot bring an aiftion for 
an aJf done by his confeiit, the legacies were paid v/ith the execu- 
toi's piivity , and his not hindeting it muft be taken for a confent. 
i^iipp'jfc the h\vi.J executor had biought an .<( 5 bon againft tlie 

legatees 
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Ie|atecs (fdr he has risht, if the property remains in him to bring an 

aaion for the goods wherever they are), couid there have been vrixfw 

a verdict for the executor ? No, certainly ; the l^acies arc given, 

and ought to be paid; and though the executor*s ali^nt be ncce/lary, 

yet it is not from that aflent the legatee deiives his rights but from 

the wll: the aflent of the executor o.jIy completes the right; and 

therefore the leaft thing will f'erve to pio\e it, where the executor 

cannot be injured by it (and even U’hcre he can, iiit be flicwn it is 

fufHcient)* and here is no want of aflets. Now if he cannot 

recover rgainft the legatees, neither can he againft the executor 

fiefort torty tor he r;ui recover agaiult him only upon the foundation 

of the property remaining in him, which is the foundation of the 

aftiun agatnlf the legatee. But, L-condly, Suppofe the a£liondid lie, 

there is no ground for putting the two intcrefts upon .1 level j there 

being fuch a difference of what one and the other ihoiild recover, in 

the one cafe the whole would be recovered, in the other but an in- 

confldcruble trifle i and it is this difference oWntcreft that will 

prevent him from being impartial. Now what would fbc lawful 

>:xecutor recover againlt the executor de fon tort It was fud, that 

the Court cannot co.ilider whiff a jury would do, but only what the 

law gives. But what arc damages^ Arc they not what a jury 

miift enquire into, and coiiMiii the piejiidu.c which the pl.iintiif on 

demand hath i'uffcied ? In an adtioii of trover, notbiiig is recovered 

but damages j and the Court inuft: dirct^t tlic jury that what thejr 

think the plaintiff has fiifl'cicd, is the queflion : and what damages 

has he fuflcrcd here ^ None. It is to prevent ciiciiity (which a 

court of law always does yheic there is not a neceflity, as where 

the a£lioii is not brought for a fpccial thing) that he fliall recover 

next to nothing. Sup^iofe tlie rightful executor Ihould bring a bill 

here againff theexecutoi dr tort^ Would the Court oblige him 

to pay over again what he had once paid ? No. An executor 

dc fon /cjf fliall be allowed all payments which the rightful executor 

oii'Tht to have made [Chtm. Ca. 33. 126.), and fo jullice is done 

Irmlioth fidift. Howr then can he be laid a dilinteicfled witnefs, 

“Tii^c th5 rcjfon foi rcjciffnig evidence !•> the bias of mind arifing 
fiom the intereft rhe’uitnefs has in the event ? In the cafe of 
Thr Eaji-Indta Company u. GoJJwy the failois were admitted from a 
neceflity of the thing ; and belides the duty of the captain and the 
pien wdfe different ; it was their duty to obey him j and while 
they did fo, then bonds to him could not be forfeited. So where 
a froldfmith’s fcrvaiit is admitted to fwear to an account, it is for the 
fake of neceflity. • 

Hajidwickf, Lord Chancclkv. The queflion is. Whether 
the objeflion t^*Mr. Mu fin’s evidence goes to his own compe¬ 
tency or only to his credit? And I am of opinion it goes on>y to 
Jiis credit and not his competency. In order to determine the 
queftionri fball confiJer this faa m two lights : First, How 
tee point ftands, luppofing Mr. iMagill to have ailed as executor of 
his own wiong : Skcokulv, As ailing with the privity of the 
executor named in the will. As to tec firft ; Before probate 
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Bailct cTthewill, he delivers part of the teftator’s goods to persons turned 
legatees in the will. It is faid, that if the w^ll be not valid^ he is 
itsoh. jjjjjjg jQ niake fatisfection to the adminiftrator foi theconverfion of 

thefe goods. To which it is anfweredi he is liable either way ; 
and the poilibility of an a(£lion ^ainft him by the executor being 
weighed againft the other, fets off the matter at large. ThOlre are 
many cafes where if a witnefs is liable to account either way, lie 
ihall be examined; which anfwers the objedhon in refpcdl of his 
competence : and this objedlion of a man’s being liatfe to an aiflioii 
differs from his immediately being inteiefied. There has been 
fome change in the doili ine on thefe points, there being cafes in tlic 
old Books where a man’s b>ing liable to an adlion went to hiS 
% competency : but there is a 5;rcaL ditFt.rence to be made between 

' having an imrriediate interelt and a polnbiiity : as in the cafe of 

tenant in tail, with remainder over, m an aclioi. brought againft 
the tenant in tail the remainder-man cannot be a witnefs, though an 
heir at law migl'c, "as having nothing veftt'd in him ; but the 
remainder man has a vefted intciell, which the law confidcis 
as pait of the fime fee ; and theiefore the fupporting the tenant in 
tail’s interefl is the fupporting his Own. Now thefe vefted inte- 
rellsare very different fiom a polfibility of adlum ; for fuppofe an 
adtion oftrefpufs brought fora nufance,andthcqueftionis,Whether 
the defendant woikcd upon ihc plauitiff’s foil ? the action may be 
brought againll the principal alone, or the workmen may be joined 
as defendants with him \ but if they are not joined, they may be 
brought as witnefles ; and yei they aic liable to have an adfion of 
trefpafs biought againft them; and thcii confoffion may be evidence 
againft themltlves ; but the Com t fays, that may go to their credit, 
not to tlieir competency ; and the reafoii of allowing them is, that 
truth may, the better come out. 'riicre v/as a cafe ntentioned of 
Vibe King v. Brey^ before me when Chief Juftice of the King’s 
Bench, which was upon an information relating to the borough of 
Ventageu upon the nomination of elifors who are to return the jury. 
At the trial, the mayor w'as called to prove the Q’lftom ; aiid 
ohjedted, that he was the major that adlcd, and was now brought 
to eftablilh his own adt, in which, if he had done wrong, he was 
liable to be punifticd ; and Bakow 'I'hompsok, w'ho tried the 
caiul', sJlow’td the objcdfion : but upon a motion for a new trial, 
the court of king’s bench was of opinion, that the objedfion went 
only to his cicdit, not to his competency. A new trial w'as granted. 
In the argument of that rafe fevtral otlicrs were put, particularly 
V be King v. Clark, where, upon an infurinatio:i for a nufnncc in 
the liver of Vlanie:, a pc'fon W'ho had received a particular injury 
and damage by it was produced as an evidence, and objedfed to, 
bccaufc he might biing his,acfion on the cafe and'recover damages, 
:.nd 'lo would fwear under a bias ; but the Court held, this went 
only to his credit, not to hii> competency. c 

This being the general rule as to points of this nature, let us 
npw cor.ftder the anfwcr, that Afagillxs liable to an action eitlicr 
way. It IS admitted, this would bv. fufficicnt d tiie damages to be 

lecovcieJ 
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recm'ered a»ain(l hiip were equal; which is not the cafe here, for 
the lawful executor can recover no damages without deducing 
what has been rightfully paid according to the will. I iievei' 
. \new, in any cafe where this anfwer was given, the Court enter 
into the conuderation what might be the quantum of the damage. 
There is always a diiference in the damages. Perhaps no adion 
may be brought, or the witnefles may be iavoured by the party lie 
fupports ^ ftdl if there be an equality, by an adlion on each lide, 
the Court will not enter inio the cunfideration of the damages: and 
it would be going too far now to enter into it in order to determine 
whether this bbjedlion goes to a man’s competency who is in the 
nature of an executor of his own wrong (as to the abatement in 
damages nothing is faid of it in R^aii's 5. Co. 33. h.) : he is 
liable to an aiS^ion by the crcditois, and to an adtion of ti over by the 
executor as a wrongdoer. Indeed, in Carth. 104. it is mentioned 
by IjoRD Holt, that in trover brought by a riohiful execuior 
after probate againft a man adlmg as cxcciitJf of his wrong, he 
cannot plead payment of his d(.bts, but (liall give it, in evidence, 
that the plaiiitin may not recover the wheJe againft him. This 
amounts to no more but that he may guc it in evidence in mitiga¬ 
tion of damages ; and he can plead nothing but not guilty, and 
cannot fet himfelf up as executor, bcc.iufe he will be aiifwered. 


that the plaintiff is executor, and has a piobate. But nothing is 
faid in that cafe touching this point by the other Judges j and the 
judgment was given agaiiift Holt’s opinion. It is laid down 
Ibmewhat differently in The Office of E\ecutors^ which is a book of 
good authority ; If an cjKcutor dc fon tort pa)'s debts, this pay¬ 
ment is good ; and il the payment be out of his own goods, he may 
retain •, yet that mu!J be underftood with this difference, that the 
< payment (hall ffand as againff creditors, but not againft a rightful 
executor, for then any l1ti*angc'i might ufuip and take from him the 
liberty which the law gives him ot preferring one creditor to 
another, nay of preferring himfelf to other creditors in equal degree 
wit h himfHlf; and therefore upon an action brought by a rightful 
executor againft an executor de fon tort^ if the value of theeftate 
appears clearly, and that the debts \vi le good debts, the Court would 
.diredl the jury to dedudt this in damages ; but if there be a doubt 
about it, the rightful executor ihoiild not in this a£Iion be put to 
• account for the value of the affets. and it would be wrong to fuffer 
a man who is a trefpaffer to enter into it, but leave him to recover 
as he can. There cannot, therefore, be any certain rule, and it 
cannot be faid ^hat damages lhall be recovered. Now what 
appears in the piefent cafe ? What was the quantum of the affets ? 
Whal were the jdchts ? Whether the legatees ought to have their 
legacies ? HoHir thfen can it be afeertained that he is liable tq more 
lols one way than another ? It is therefore a good anfwer to fay, 
there is*an equalicy of aiSlion, which way foever this be determined. 
There is a great difference between an exception to a witnefs and a 
challenge to a jmor. A juror muft ftand indifferent before he is 
Iworn 't and therefore an objctflion to a juryman need not bS fo 



WiLSeir. 



^478 In^fhe CJrfiirt of Chiiiiccry. 

ftrong ii$ that to a wUnef^,' for an exception to his credit gdss^ta^ 
his competency, boih being blended togethe# ; but it is otherwife 
ii.sfiM. witncfl'es, who though their credit be weak are ftill admitted, 
that all the light pollimc may be had. This was the ra£k ill 
The Eajl-Indta Company v, GoJIiny the queftion being. Whether 
failors who had given bonds to the maftcr and had deferred the lhi{^ 
could'be examined to prove the Ihip w'as not fbrfaken without caufe ? 
and as they had no intereft in that particular adli^n, the Court 
* thought the objection went to their credit, not to their competency/ 
And of late courts have borne towards allowing fuch obje^bons 
only to the credit of witnefles. Secondly, It AExgillhc confix 
dered as acting with the privity of f-pll/ony this makes his evidence 
receivable heic without difjjute. Now fVtlfon's account amounts 
to this: 'I'h.it after the tcdatoi’s death he Tent tor MagUl'y that there 
came fcvcral friends, and particularly ihe legatees, whom Magill 
propofed delivering their legacies to, faying, the teilator had 
clcfired him to fir.T then’s delivered ; that upon li'iljori's faying 
he thought it too e.nly to deliver out effects, Jidagill replied 
'riie tcltator defired it and he did accordingly deliver them 
in picfence, who does jiotYi'y that he ohjcdled to it. Is 

not this (ufhcicnt to make it IVilfotCi, own adt ^ for an executor 
may before probate difpoi'c of the edatc j and if a difpofition in 
coiii'equer.ce of the will be made by another with the privity of the , 
executor, it is done by his ronfent, and that perun is no 'more than 
his agent. Will it thiiefore be an objeelioii lo a witnefs, that an 
execiit<»r has emplovcd him «ts liis agent ^ And yet in fuch cafe the 
man is liable, if the \till is fet aiide ; bqt it never w<tS thought, tliat 
hccaiife a witnefs to a will was employed in the management of 
the elf ate, and diilnbuior of the effects, that fhuuld take away his 
competency ; and the confideraiicn ofad'ioi.s to be brought agamft 
him hereafter is too reii'ote. 'l akiiig the cafe in this light, which is 
the right one, the objtdlion Will not go to AlagiWs competency, 
'for any man who has meddled even fora nionientwiil be liable, as a 
trcfpaifcr, to be lued by the adminiitr.itor j but this isidoo rem pt 6 a 
confideration. I aV TiiEiJ.i.FOK.E OF oi’iMON, AJr. AiaplHT 
evidence ihould be read. 


Cafe 160. 


AdevlfcofLnds 
y«r ffwr conveys 
an cAace m ice, 
andisnotaffcA- 
^ ed by (ubreqiicnt 
' words requcA- 
ing the dcvjfce, 
in cafe of fai- 
lure of iffuc 
“ ol hiS ia.ci 


• Inland ag{;uift Bland. • 

February 20, 1745. 

T^AME BLAND devifed her ellate to her‘fdn Sir J. Blandy 
^ his heirs, executors, adminiftrators, and afligns, forever, and 
did thereby earneilly requeft her faid fbn, that jn cafe of fifilure of 
ifliiCjOf his faid body he would give the eftatc, dr fo tnuch thereof as 
he would ftandfeifed of at his death, ^ his will or otherwife, tb the 
teftator’s daughter. After her death, o/V "John Bland miidehis will, 
and gave this eftatc to another perfon, contrai y to the requeft. 

body,’' to give the eAatc to anotlitr 

One 



In the Court of Cliancery. 

■ Qoeof tihe points infiftedupen in\he caute was, that the devife 
in the will of Lady Blhnd was a devife in fee, aiid no way rellrained 
by the fubfequent requcft to difpofe of it in fuch and fach a man¬ 
ner. 





HAnDWiCKJt, Lord Chancellor. This caie comes be'bre 
the Court on two bills brought for feveral purpolcs. The end of 
the origiiuil bill is to have the dirc£fion of the Court touching 
the rents aqd profits of Sir "J. Bland'% efiatc, and to have his will 
, carried into execution. "I'he crofs-bill is for raifing two portions 
of two thoufiind pounds and one thoufand pounds. This will is not 
. eafy to explain. The firft quelhon ariles on the manor of 
JPiddington^ in Lancajhire,^ which were the real eftates of Lady 
Blandy and fubjeiSl to her devife with a charge of portions. And 
the quefiion is, Whether he had an abfolute power to devde ? 
And at law there is no qucilion of this, for the eftate is to him and 
his heirs, and thereloie vclUd in him in fee. But the point con¬ 
tended for is. What cllate lie had in eipiity ? Whether in fee, m 
tail, or for life ? and the doubt arifes upon the earneit requcft to 
fettle the eftate. • 


It is urged on the fide of the defendant, that this requeft is a 
direction to fettle the eftate as is therein mentioned, and is impera- 
• tive, the fame as if flic had devifed in Inch manner ; and therefore 
in equity he is no more than a ti uftce to limit this eftate to the ufesa 
therein mehtioned. And for that pin pufe it is infifted, that any 
defire in a will is equal to a devife, becaiife a will is no more than a 
declaration of the teftator what he will have done aftci his death ; 
and if this be fuificicncly declared, it miift take place ; but a perfon 
in his will muft velle npt oii[yp€tere cttogarc. And whether fuch 
expreflions are declarations of the tcflatoi’s abfolute will*and pjea- 
fure, or only a requeft to be granifd or refilled, depends upon the 
circumftanccs of the cafe. 1 here aieiiuny cafes where expreflions 
of. this kind are confidcred as diiccHions. In Jldtifon v. Emery 
the words v^fere, “ I defiie him ath:s death to give j’' in Majfey v. 
Sherman^ “ hoping, and not doubting, and being well fatisHed, 
“ and putting atruft and confidcm.c m her, thu me will difpofe.” 
There could be no queftion bur that tins was a dircliion how 
to aift i the words “ truft and confidence” fhuwcd that nothing 
wiu left fo her but the choice whethci Ihe would give it among all 

or to fome only. 

• 

The queftion hevc therefore is, Whether the words of the teftatrix 
are imperative ? And it is plain they arc not fo ; there is no 
requeftjx> fettle the whole lands, or any pai ticiilar part, but a power 
is left In him to ^ilpofc of, fell, or give ayvay, the whole eftate iq his 
life, and only fo much as he ftiould ftaud feifcd of at his death fhe 
reduefts be ftiould fettle. "That is as much as if (lie had faid, 

1 leave it to you to difpofe of as you think fit, but 1 (hould be 
^ elad you would give as much as you can fpare fo and fo.” 
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rhe court of 
shanceiy will 
lotordei a devi¬ 
ce of l^nd to 
nake fatisfac- 
ioo to the heir 
or monies laid 
ntiiji^fhetefta- 


In the Court of Chantry** 

Sir John might have ibid this>or fettled it for the advancemeiit t 4 
a Ton or daughter. ' 

It is objeded, the circumftances of the eftate occalioned theie 
words } the eftate was fubje£t to her and her hu(band*s debtl,, 
therefore he muft have a power to fell; and it is as mush a^ if ihe 
had faid, he ihould fettle fo mdch as remained unfold after all the 
debts paid: but no fuch conftrudtion can be made, for what ihc 
fays is, “ at the time of his death.” And this hasmo, connedfton 
with payment of debts and legacies. And this is very near the cale 
of The Attorney-General v, Hall^ I 735 > which was heard with the 
aiSftance of Sir Joseph Jekyll and Lor3 Ooief Baron . 
Reynolds : Thomat Hall by will gave all the reft and reildue of 
his perfonal eftate tohisownion Francts -^tA the heirs of his body ; 
but in cafe his fon ihould depart this life leaving no heirs of his 
body living, then 1 give fo much as he ihall be poiTcfted of at the 
*<time of his death to the corporation of GoUfmithsy* upon truft for 
feveral charities Bill was brought by the Attorney- 
General to have this eftate applfed ia charities upon the con¬ 
tingencies which had happened. But it was held, that this contin¬ 
gency did not take place; and Sir Joseph Jekyll and the 
i^oRD Chief Bakon founded their opinion on the words “ fo 
** much thereof as he Ihall be pofleiTed of at the time of his death 
otherwife the contingency would not have been too remote, becaufo 
confined to the time of his death; but here was a power or property 
left in him to difpofe ; and the teftator had given nothing over but 
what he ihould be poflelled of at the time of his death. This 
(hewed he intended his Ion ihould Itave the clear property of it, 
and therefore the devife over was void. It is objedbed, that this is a 
power given to him to difpofe during bis life; and though he 
iu‘ld this dftatc for life or in tail only, there might be fuch a power 
given him for a particular piirpofe. But this would not anfwer the 
will, for ihe has given him a tce-fimplc, and no power is given but 
what flows from lus eftate. She takes it for granted, from his 
having the fee, that he could fell and difpofe of it as Kb pleaied, and 
therefore ihe requefts; and by the whol^ penning this requeft is 
fubjeift to his direction. 1 do not lay it down, that in a will a 
requeft may not amount to a legacy, but it ihould be limited ,to 
fume certain thing, or for fome certain part of a thing, and not 
i::fc abfolutely to the plcafure of the perfoii to whom me requeft 
is made. 

« 

Ellinor againjl Garcon and Others. 

J OHN EXiLlNOR,on his marriage, fettled the lands in^queftion 
on himfelf and his wifpfor their lives; renuhiiderto the heirs of 
the^r two bodies; remainder to the right heirs of John Eltinar, 

In this deed, covenanted with tiie truftees in the ufual maniv 

tier that he had a good title, and that the eftate was freefirom in^ 
cumbrances. There was no iftue of the mairiage i the wife died i ^ 


'n notion that lie vi'as poffefled of an eftate in fee. 



J^'^SUinwr deviM the preiaiftt t^ one «f,ii}« clel«fidljmt9,> 
pied, Hfi heir at lev^j the pleintiiTy deriv^g his tide under 
^ jiMurriage-fe^emen^ enie^. Then it e^pearep, that Jthn 
fal^r made a willy and devifed the' premiiea to hi$ ihn 
*y^n ip tail remainder $ fo that upon his dePtb without ifibe the 
remaTuner took ed^ in A B, a dcfendarfty lefao brought hit i^e£U 
plenty and obtained a verdidt at jpri aifiece*^ 

The bill Ptas hied, First, To difpate the ve^di^t at faw* 
^ SicoftPLT, 'To demand a fatis/afiion out of the peribmd aflete 
* Qf^ohn EUinor^ on the foundation of the covenant in the marriage* 

, fettlement that Elihor had a good title, &c. Thtroly, Tihatp 
iatisfaAion might alfo be made by the defendant, who claimed UPdet 
the willy for the money which EUimr had laid out in building 
upon*ihe preinifes under the notion of his leaving an effete in feca 

The Attorney-General and Mr. Noel gave up thd 
flrA and third points, and iiinfled only on che fatisfa£tion out of the 
pcrfonal afiets on account of the breach of ih^covemnts 3 and 
laid, this cafe was like thof? of Kettleby v, Atwood (a) and 
Lochmero xf» Lfchm£re(b), • 

Hardwicks, Lord Chancellor* The Aril and fecortd potlftd 
are very propeily relinquifhed. If there was anything wrong iit 
law or in fatH; at the tridl, the party might have had his remedy by 
'a bill of exceptions, or by moving for a new trial. So as to the 
other point: If tenant in tail would be weak enough to lay out * 
iiloney on the lands intailed, there Can be no pretence that any 
allowance fhould be made tor this. 

Second! Y,ln this confideration of the cafe, it is widely different 
from thofe to which it is compared , for 111 the cafe of Ltchmeri 
V, Lechmete^ ftfr. thercisan exprefs covenant to fettle lapds } and 
there is no doubt that where a perfon, for a valuable confidtiation, co¬ 
venants to make a lettlement upon the ilTue of the man iage, and td 
limit a remainder to his own right heirs, if all the iflue ot the marriage 
did, the CouHt will decree a (atisfadtion to the heir at law, notwitb- 
Aandmg he is a volunteer ; for what is legarded in equity in cafes 
of this nature, is the intehtiun of the peifon making the covenant; 
which appears to be, that fo much of his perfonal eftate fhould • 
ber applied in the purchafe of lands fer the u(es in the covenant: 
fq that the queflion being between the heir at law, whocJain.P 
under the covenant, and the perfonal reprefentatives, the Court is 
certainly right in decreeing, that they both (hall have juft as much 
as was intended for them} the one not taking fo large a (hare of the 
perfonal ellate as he muft take if the covenant was not performed | 
the other having no greater benefit by a fatisla^hoii out of the 
perfonal eftate theft the covenantor intqpdcd he (hould havey if * 

n ortionate part of it bad been applied towaidt the purebafd of 
I. And fo far is the uRention of the party regarded in thef# 
imfeSyitbatif it appear that a covenantor meant to prefer his perfonal 
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rteidSi^tlt^Vci to his Kiilf at laWytHd latterL^ ____ 

r outof die peHbnal affets j iOLft. Ae Court goes (0 for aa ^ Adtott *’ 
4iH» Otmssi. evidence to (hew die intention. 


But this canfo comes before the Court in a ftrange pef|toicd' * 
manner t the devifee and the heir at taw are both parties (fo dm 
foit. Now if a man who has no title Should devife his eftattk 
Is the devHee inticled ? Surely not. Is then the heir at law capa^ 

* ble of having fotisfoi^ion made to him in this cafe, eSnttary to the 
teftator*s intent ? Shall fatisbftion be decreed to hioiy and he bo ' 
made a truftee for the devifoei This would be the«wildteft notion 
in the world. 


Let the bill, therefore, be difnnifled without cods. But if the 
plaintifF gives the defendants any further trouble concerning the 
premifes, the defendants have leave to apply to the Court for 
c(dls« 


Calc 162. 


If tmftt in tail 
mike iilcafe,and 
dies lout if- 
fue before the 
rent becomes 
due, the rent in 
arrearatihetiMie 
of his death 
lhall, by Virtue 
of the 11. G0O, a. 
c. 19. be appor¬ 
tioned between 
the perAmaK re- 
prefcntative of 
the tenant in 
lad and tiie re*- 
mainder-nian in 
fcV. 

'Sc Amb. 198. 
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Pagget dgainfi Gee. 

Lincoln*s-Inn- Hally December 4, H753. 

A Tenant in tail, with remainder to defendant in foe, 
leafed for ytars, and died without ifTue a week before the 
.payment of the half-year’s rent. The lefTee at the day paidall the 
half-year’s rent to the defendant. The executor of the tenant in 
tail brought his bill for apportionment of the rent. 

Hardwicke, Lord Chancellor* This point has never been 
determined, but this is fo ilrong a cafe that 1 fliall'makc it a pre¬ 
cedent. There are in it two grounds for* relief in equity i The 
firft artfes on the ftatute 11. Geo. 2. c. 19. f. 15. ; the fecond on 
the tenant’s having iabmitted to pay the rent to the defendant. 

First, The relief arifing upon the ftatute is either from 
the Ilridt legal conftruflioii, or in equity founded upbn thereafon 
of it. 

To conSder what the mifehief was before the ad, and idiat 
remedy is provided at common law. If tenant for life, or any who 
had a determinable edate, died but a day before the rentreforvei 
on a leafe of his became due, the rent was loft, for no one wab 
intitled to recover it: his reprefentative could not^ becaufe he 
could only bring an adion for the ufe and occupation, and that 
would not lie where there was a leafe, but debt or covenant | 
nw could the remaiftder-man, becaufe it did not accrue in bis time. 
Now this ad appoints the apportioniilg the ruqf^ and gi^ the 
itniedy j but there are two deferiptions of perfons to Vrliofo exe- 
cumrs the remedies are given. In the preamble, it is ^ hav ti^ 
only an eftate for lifo 1 in the enading part, it is tenant 
Now tenant in caU comes exprefsly withm the mifehief. ‘‘ 

do not know )(^iwyi 6 gts at common law would conftrue 
but I Ihould 1 ^ inclined likthis court to extend it to them t „ 

"Sale 






• Hie owljrf he Caurtdt fuller a rccoveij^ lie 
iibomniti!i^ waAe fiich «» hulls the Inh'^itisn^ at 
‘^iUieu^het from eohunitting coumion t “ 
m.jim jit .tenant in tail. Was It fiie'.edlh 
i3etemitfM|ble upon liVesj he muft ciertaiiily.lto < 

' hd, thcMiM it fays only tenant for life. 11 woUld be jilayUf^'^tls ^ 
Ae wordrto^ otherwife. Thefe oifea (heW the * 

Afutug thiS ad beyond the words oi^it. Tenant iHt^Fltas^jiig^^jl 
a larger eilateithan a mere tenant for life; for he 
in himj andmavi when He pleafes^ turn it into a hi' 

do not, at the innant of his death He has butaiiinteted for 'hhr i^*'' 
3och (00 is the cafe of a Wife tenant ih tail #a provl/hhi^ffiftn^^. 

1 give no abfolute opinion upon the point* ' ' 

’ As to the equity arlitng from this ftahite» 1 kngw np bei^ 
ter rule than this, Equiiat fe^uitur legtHt, Where e^l^ 
finds a rule of law agreeable to confciencej it.puriiies the 
fenfeof jt to analogous cafes.^ If it does fo as to nfaltinlS of thp 
common law, why not as to the reafon of ads of parliameott ? 
Nay, it has adually done fo on the ilatute of Forcible Entifel^ 
Upon which this Court grounds bills^ not only to remove the force^ > 
but to quiet the pofleffion. That ad requires a legal eliaie -in dip 
pofiefibr $ this Coiirt extends the reafon to equitable iiittreft|« • i 

Blit I ground my opinion in this cafe on the tenant^S fiaviflE 
fubmitted to pay the rent $ he has held himfelf bound in confeieace 
to pay it fdr the ufe and oecupation of the land j the laft halftyeai^' 
be paid it td the defendant, which he was not bbund to do in law I 
add in fuch i cafe, the^perfon he p^s it to fhall be accotitttabJ^'aha 
.conlidered as. receiving it for ehofe who are in equity id 

it* The divifion mult be that preferibed by the featiits;} 'ana/tfaefS- . 
the plaintiff is entitled to fuch a proportion of the rent at adcrii^ 
‘during the^teftator’s life. ' 

Asto i'HERhfoiifi I PBckEB the defendant to pay him fuc^ " 
lhare} and if they difagree, let it be referred to fee Mafter .tO'. ^ 
le(de;dt, and each party to pay his own cofts till this time, re^ 
Jerving fee confideration of what majr be afterwards incurred^ 


• * < .V 


0 \ ‘ Pujilea ugaififi Lord Middleton. 

j , Y ... Monk 151 ^ 

OAifrf.aaw.feO principal poin^ was tb fefe jCep^wMt 

^ 'Ao .ef^fefefetl^linMtcd to trufie^ to m ufe of ji. and fe^ Vv 
bcirs of lUv body. 't3be.matried Tbefelandi were cop^idd*' ' 

;ndd boldeaffee diahol* of ^and by fee Ouftom they were not cil^blii. 

intailed^ and no recOt ery Oouldbe Jfef^red of them. ' , 




• 4^4 In the Couit of Chancery. 

*’*“■*" u(c of fhe hu(band and his heirs } and aftepvards fufFered a Com* 
mon recovery in the court of common pleas. 

MiDoiiTOH. 'phe queftion was* What cfl*e£t the recovery had upon thefe 
copyhold lands ? 

^ Hardwicke, Lord Chanctllor. Though by the cuftoms 

of feveral manots copyhold eftate*; cannot be intailed, yet they are 
. . capable of luch limitationsas may make them fee-fimplef ondittonal; 
and it will make no chiTerence that (he is not (eifed of the legal 
c({:ate, for the tru(f cRate of a copyhold can m no cafe be capable of 
an intail wbcic the legal edate is not, it being ncccdary that there 
(hould be the fame lule conccimu > property in law and equity, 
though as to the manner of conv,.)iiig edatesfome difference may 
be made. A court of equi^'v will in numy cafes difpenfe with the 
ordinary forms in pading ell but never 'ntroduce any rules 
that may vary the natuie of th( m at common law. The wife, 
therefore, beiiig 'tenant of a fec-fimple conditional, had power to 
difpofe of it by furreiider after the condition was performed, /. 
after iffue. If the edate had bc,n intailed, it would have been 
neceflary to have barred tin intail by fome proper means, either 
by a recovery fufferecl m the lo'd’scouit, if the ciidom of the 
manor had admitted of it, or by a fiiticnder. And thou the intail 
had not been of the legal, but qf the truft eftate, a'l poffible en¬ 
deavours ought to have beenufed to have barred it in the ordinary 
way ; and toe lulcs of the common law in regard to the barring of 
^ fiich edat(.-tail ought to have been piiifued as near as podible, 
according to the cafe of Otuuay v. Ilutt&ti (a), where in the cafe of a 
tenant in t.iil of a copyhold eflntc wi^’h a remainder over, the truf- 
tees refufed to furrcnd^i the eftate to him, and he brought his bill 
to tompcll!hem, and pending that fiiithc went to the lord’scourt and 
offered toiurrcnder,l>ut was refuled, not having tlielegal eftate; and 
thereupon he made his will, and devifed his eftate to his wife and 
children ; ihe Court coneeivcd the will fufficient to bar the 
intail of a t* i I, he having done aUhe could, and deerdhd the eftate 
to go accoidinj; to the will. Uul a recovery fuifered in the court 
of common plc^iS wmild not have barred fuf h a tiwft eftate-taif as 
this in the pnncip.’l cafe, fuppolmg it to be an eftate-tail, unlcf? 
the truftees had itfi'feJ to lurrcndei, &c. But t iking this eftate 
to be a fte-limple conditional at common law in tiuft for the Wife,' 
as It really is, after iha condition p<.rfoimed fhe might have devifed 
it, had (he bcLiifole, by will, which would have operated as a good 
appointment of the tiuft ; being a feme covert^ (he has joined with 
her hu(band in and executed a deed to make a tenant to thepracipe^ 
and ru(Fercd a common lecovery in the commqn pleas tcTgether 
withjiim, the ufesof which have been dcclaied’to be to the hulband 
and his heirs. Now it is certain, that la feme covet t may, by a 
common recovery, convey her fcc-limple land, as well Ss bar an 
^aftate-tail j for (he being Iccrctly examined before the recovery is 


(a) 2. Vem. sSf, 


fufteredi 



If ■ ' I 

In tlic Court of Chancery, 
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fufferedt flie is as efFedlually barred as (he Would be in the cafe of a ; 

fine. But befides this deed and iecovery> the hufband and wife 

have gone further j they have brought their bill in .this court' 

againll the truftces to convey the legal ellate, and a decree has ' *r.' 

been made for that purpofe, which 1 am to Tuppofo has been carried 

into ocecution : fo that all has been done that could be done to 

transfer the eilatc to the hufband. And I am of opinion that k is 

well transferred} and I do not A:e how this differs frejin the devife 

of a truft eoffyhold cflate, which has always been haU good. • • 


Vvilkes and Others agai^Jl Holmes. Cafe 164* 

In Chancery^ Eafler Term^ 25. Geo. 2. 1752. 

TN A MARRiAGE-SfcTTLEMFNT, aftor a limitation to the iffuc Power, thede-. 

of the marriage, and of a jointure to the wife) a power wasgiven ****** . 
to the hufband and wife to lan'e two thoiifand pounds out of certain *** '*** 

lands ihcreiii mentioned ; and if no part, or only part of that fuin 
Ihould he railed in the I'fe-tiin- of the hufhind and wife, then that 
it Ihould be lawful foi the lurvivor of them, by his or her laft will 
or tettament in writihg, tluly executed, to laile two thoiifand pounds 
only for the purpofe of paying the debts of the hufband and wife, 
or either of them, or making a proviliun for the children of the 
marriage, except an cldefl fon. 'J'he hufband dud without exe¬ 
cuting the power. 'I'he wife executed it by a will figned in th« 
prefence of only two witnelks. 

Haruwicice, Lotil Q'hanccUcr, made two points: First, 

Whether this was a due eX'-tiiiion of the powei. bECONDLV, 

Whether, if it was not, the defect might be fupplied by a couit of 
equity. • 

As to the firft his Lordfhip obferved, that fince the (latute of *• Wms. 74*. 
Fiauds no wills relating t«) lands can propeily be faid to be duly *' ''^***** * 5 ®» 
executed, qnlel's it be in piefcice ot tnree witnclfes ; and that to 
detiftinmc olherwife in tins eourt would be a dangerous innovation: 
that though the will prei'enbed by t.ic aiitior of the power is a 
creature of his own, and the execution of it in the prefence of two 
Witnefl'es might have been good if he had thought fit to have 
ordcrcdLit fo, yet as he has cxprefsly directed that it (hall be cxe- 
’cuced dulyy he muft be undcrltood to have refeircd t • fome known 
rule, which, as he hinifelf has rnentiuned none, can be coiiftruedto 
be no other than,tbe rule of law ; and tnac tne katute of Frauds 
has furniihed us with. 

As*to the fccqnd point his Lordfhip had great doubt, and faid, 
there was mudh difference betwixt detective deed' and inftruments 
inter vivos and defective wills : that tne former might in many 
inftaiic^ be aided where the latter could not. 

But afterwards he was of opinion, that the defeat in this cafe 
might be fupplied. He fan*, where a will is to operate hy 
way of appointment, it takes no cfFccl from the itatute, though 

I i 3 ■ 'tne 
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the rule* preferibed by the ftatute may, a$ in this cafe, be 
O’*"®*** arbitrarily inferted by the party ; and that the appointee cannot 
under the will, but by the deed of fettlement dirc( 5 lin^^ 
the execution of the power ^ yrhich deed, together with the* 
inftrument executing the power, make in eflFedt but oge in 
• «*.£q. Abr.189. raifing the charge upon the land j but that in point of Lw the 
*MocL*^* 8 charge is createa by the deed direiSling the execution of the power: 
•I*. 0 »7 . fQ purpofe is the argument of Mr. Jus r ice .Powell in 

\ ' 'Scatterwood v. Edge* iluc to bring the matter Hill nearer this 

cafe: If inftead of the power to charge the lands with this fum of 
money, it had been to create a term for this puri^fe, the party 
claiming the benefit of the term, if his right had been difputed, 
niuft have pleaded the deed creating the power \ fo that the whole 
of this cafe mull be taken on the deed and the power together. 
And the Hatute nf Frauds is entirely out of the quellion, except 
fofar as it is the rule which the appointee is directed to follow in 
fhe executirrn oi tht- power. It is obje£led, that at law as well as 
in equity a power relating to lands tube executed by will nvillbe 
executed by a will purfuant to the IVatiitc. This is true. Soif apower 
is to be executed by deed, and tlierc be any defcci in tins deed, it 
mufi falj to the ground. But this is to be uiideritood only where the 
power IS executed voluntarily: for if there be any meritorious 
y. Wipt, 6x5. conlideratioUi as the payment of debts, or a provlfion for younger 
Chap-paf. 89. children, this Court will iiiterpofci and aid the defeiSf. In the cafe 
of Smith V' Ajheton^ I, Chan. Ca. 164. where there wa« a defec¬ 
tive execution of the power in point of ciicumfiance, yet tli/* 
^ubfiance bein^ performed, the Court held they iniglit relieve. So 
in the principal cafe, the ncgicdt is only in form and circumffancc. 
In the cafe of Follctt v. Follett^ 2. li'nu. 4S0. the hulband had a 
power to make a Jointure to his u ife by dor J; he made it by will; 
^is defedl was fet right 111 equity , which dtreiiiniiation goes a 
great way to decide the prefent qucfiion ; for why may not this 
defc£l be fupplicd, ag in that cafe a deed be changed into a will ?. 
In the cafe of the of Ji'larlbji sugh v. the Eat I hj Cat lyh'^ 

Muhaelmai Term 1750, there was no confideiation of merit' to 
make the Couit lupply the defect. It has likewilc been objected, 
that the debts which are to be paid by means of this powei arc the 
debts of the hulband, wheicas tnc efiate was urigiiially the wife’s j 
but thole debts arc exprefsly piuvidcd for by the deed oTfettie- 
^ ment. iiAT t.'/t/r/ovf Be/.trufi-E 

* * * w 


Cafe 165 . Ariams ugairiji Danvers. 

Jn Chancery.^ May J, 1755^ *’ • 

DncRri:, "June 7 , 1755 . 

'VertloD; wlirn T>y A DEKD OX SETTLrMfcNT dated in May 1723, recitir^ a 
'Mijfthle hy mic D man lage between and Anne F>anvetiyZ\v\ 

t. *'*''"*^*^^ that (he was iiiiitled to have* a portioi> of three thoufand pounds. 
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ythn Palmer the father conveyed lands to tnifte^ and their hctg|^ 
to the u(e of John ^fllmer the <bn for life, remiunder to /liant 
her life for her jointure, remainder to truftees to preforve t^ oon* 
^ngent remainders, remainder to the firft and every other fon of 
j^n Palmer^ jun. on the body of his faid wife, and for default of 
fuch i/Tue male, to the truftces for a term of five hundred years, 
upon trufi, that in cafe at the time of failure of iiTue male of the faid 
yohn Palmer,^ jun. by the fiid Jnaey or at any time after, there 
Ihould happen to be any one or moic daughter or daughters of* 
imC:: truftecs foould, by foie or mortgage of the 

fold eflate undtterm of five hundieU years in the fold lands, and by 
and with the rents and profits theieof, in the mean time and until 
fuchfale^ raife for the maintenance and poitioiis of all fiich daugh¬ 
ter and daughteis fuch Turns as thereafter arc mentioned, viz, 
if but one, three thouTand pounds to he paid at twenty^one or 
marriage, which fhould fill): happen, and alfo the ium of one hun¬ 
dred pounds yearly for her maintenance and education in the mean 
time until JuJj portion /hould be raijed hyjale^ by mortgage or fale^ or 
Jhoiild become payablem afotefald : provided, that no fuch mortgage 
or Tale fhould be made until oae or more of the faid portions (houli 
become payable ; and if tlie faid yohn Palmer^ jun, fhould in his 
life-time, or at his death, make a proviflon for fuch daughter or 
daughters, or lufi'er lands r>f inheritance f»r goods of as great value 
to come to his daughtcis at any time during his lifc-timc, or at his 
death, then the poitions were not to be raiTed by rhe deed, and tbe 
term was to cc.ife and be void. J^iovided alfo, that if fuch daugh¬ 
ter or daughtLis (hould die before her or their portion, &c. become 
payable, then it fhould n&t be raifcd. yohn Palmer, jun, died in 
1727, leaving ifTuc only one child, a daughter, who married 
Hargrave Jidams in 1741 i and in thelifc-timcof the mother, and 
whilll the daughter was an infant of the age of fifteen years, 
Hargrave Adami and his wife, by deed, dated the fourtii of 
February 1741, reciting, that flic w.isnuitlcd to tbe three thoufand 
pounds, tlyt her hufband was going abi oad, and that he was able 
to Anake no fcttlement upon herj and that the hufband was defirou^ 
to fettle this three ctioufand pounds j therefore tbe hufband affigiied 
the three thoufand pounds which was to be raifed by the deed of 
' 1723 to truftecs, to permit H. Adami to receive Che incereft and 
profits^f it during the joint lives of himfelf and his wife ; and if at 
their death they fhould leave iliue, then that tne turee thoufand 
pounds fhould be paid and divided to and amongft fuch iflue ; 
and if there (hpuld be none, or fuch iflue mould die, &c. Oat 
fifteen hundred pounds, part of the fold three thoufand pounds, 
ihould be paid to fuch perfon as Anne Adams ihould by her will 
appoint; and, for .want thereof, then chat it ihould be paid to 
her mother Anne Palmer (as tbe motller was a party to this ^eed) ; 
and as tp the remaining htteen hunured pounds, this was to be paid 
to H, Adams, his executors or admmiftrators. 


Hargrav^ 
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Apam« IJargrtmt Mam died without ifliie foon after; and before h# 
went abroad, his reprefentative now brought his bill to have the 
PAKTsif. three thoufand pounds and intereft raifed in the life time of Mfic 
Palmer the mother, by fale or mortgage of the term of five 
hundred years, and that it might be diipofcd of according to the 
jdeed of the fouith of February 1741. The other bill wasbflrought 
to have the three thoufand pounds and interefi raifed and paid to 
the reprefentatiVes t)f Anne Adams, who claimed the whole, and 
’ '< diTputed fhe deed of the fourth of February 1741. ‘The remain¬ 
der man who claimed under the deed orfcijJ'Jir.eiit In 1^7 wafi a * 
defendant, and iniifted the three thoufand pounds portion was not 
railable in the life-time of the mother. 


On the feventh of yuve 1755, thi: raufe came befoie the Court 
upon an appeal from a decree made by b rn ange, Alujicr of the 
RoUs^ ami tins day i jiE Lord Cii akcelloI’ gave ins judg¬ 
ment. 

Hardwick.F„ Lord Chancfllcr. Here are two queftions: 
First, Whether this ihne thf-ufai.d pounds is now railable by 
fale or mortgage in the litc-timc* of the mother ? Sr coN^ni.y, 
If raifahle, '1 o whom it belongs? Whcih*r the whole to the 
daughtiM, late Airs. Adam\^ and now Airs. ■■ - or is it 

fubj'Ci: rp the aflignment made b)' the deid of the fouith of 
February 1741, ami one moiety of it will belong to the rcpiefen- 
taiives ? I AM OF OPINION with ThE Master of the Rolls 
upon both pcants. 


First, This queflion depends upon a point which has gone 
thrt'Ugh vaiiousdi leimtnati<>iis, until l.oRb CowPER made allaiid 
in the cak of Corbitt v. A^atduuell (a)- Noliiing ten<led more to 
the detrinftnt of familit-s, to the piomoting ol nndmifiilnefs of 
child]cn, nor to the rum of family eftato, than the lulc which 
prevailed before thi> cafe : The Court, feeing it, had a remorfe of 
judgment, n't llehatt calls it. 1 fiiall nut go back to confidcr the 
old cafes. Grazes Atattlfon [b) is the fn ft of them ; and it is a 
flrong cafe. / ftcr this W’as Stairtfcrth v. St<iinJorth { c) and Gerard 
V. Get at d (d). I'hc ground thele cafes w'tiit upon was, that if the 
child fliould wait tintii the death of its father or mother for the 
payment of their portion, they could not have the portion when it 
might be molt uleful to them, as to prefer them in niarruigc, &c. 
'riiefc cafes are now quite expJoiud. In Corbet v. ALaidizellf the 
Court d'd not indulge the faiiic latitude of conftiudtion j and m 
Rertft’y v.L'iularul (e) aiul Ltooniev. he\ kley they have done itlliH 
lefs. Upon ti.is laft cafe f n all chiefly ground my opinioi] ; and 
^f this cafe comes within the reafon of that, I am bound to determine 
acco/'dipg to it. And in this 1 ftiall lUit nift contiary to the notion 
and fepfe of modern conveyancers, who piovidc, that portions (hall 


(«) I. Eq. Cafe* Ahr. 337. Salk. (t) i. Eq Abr 337. %. Vein. 460. 
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not be railed till the term takes elFeft in poflelfion. And I dare 
fiiyno hulband) upon executing fuch a fettlement as this, ever ' 

thought his child could come in his life-time and demand his * ; 

portion. I am of opinion, there is no warrantable diftind'tion 
between this cafe and that of Broom v. Berklty, , 

The rule is, that if a reverfionaiy term or eflate be limited to »■ Win$..4S». 
truftees to raife portions at a certain time, when that time comes ' 

the porCioy mult be railed, unlefs on a declaiation of the truft of * 

the term the intention ol the parties appears to the contrary. * 

Here the intention of the parties appeals to be, that the portions 
(hall not be raifcd either in the life tune of the father or mother: the 
father is made tenant for lile of the wliolc eifaic, and the whtjle 
eftatcis limited to the mother for life in jointure, I think there 
is no difference between making the rcHruttion part of the decia-* 
ration of the trult of the term and infeitmg it as paitof a negative 
piovifo, for the whole mull incoiilhuclioii be taken together. 

First, Whether raifable in the lite-tane of the father? 

Objection. 'I'lie portiim would have been railiible in the 
life-tunc of the father in C'lfe the mother had died liilt, for then 
there would have been n failure of illuc male. 

I fay it would not j for the father he'd during his whole life¬ 
time, by the piovdo in the frttkment, to make a piovifion for hjs 
daughter ; and therefore the daughter could not dem.uid this three 
thouland pounds againlt him. 

But Loro Macci j-.s'fifld’s opinion upon the provifo in 
Rerejlyv. NewlandyT.. If'ms. lOi. that if thi‘ l.ithcr provide for the 
daughter a portion cqTial to what is fecurtd liy thcf.-trlpment, then 
the term to be void, has been objected ; bccaufc, fays Loro 
Maccltsfiflo, by this it-fcems it mull be inttncled, if the father 

{ )rovices fuch poition payable at fuch time :i‘ the portion by the 
ettlemcntis made payable. But this provifo i'^ run capable of the 
fame anfwerj for tins clnufc in the provifo goes further than that 
did ; for the words arc, “ if lands or goods duiing his life, or at 
his death, come to the daughters, of ceiual value, her portion 
■“ ftiall not be raifcd.” 

• Seconoly, Whether raifable in the life-timc of the mother ? 

• To this the provifo above is not applicablej it only affords an 
argument againlb railing it. 

It {lasbeen objeiStcd by Mr Attorney-CtENERAL, that the 
words of the tridf term muff be conilrucJ diifributively, reddendum 
Jingula Jtnguits. 1 think they iimfl. -I'lic poruoa to be raided by 
faie or mortgage, and the maintenance, as tfic words arc, in the 
mean £ime, and until fuch fale, by rents and profits. The 
manner c-f expreffon both befoie and after flicws it to be fo, 

(( in the mean tune, and until fuch foie,” the tame in both. So 

alfo 
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aUb art ** Ac application of Ac rents in Ac mean time, and un^ 
the portion fhall be raifed by fale or mortgage, or AaJl become 
<* payable as afore&id.*' And here is a provifo, that «* no Tale or 
** mortgage Aall be made until feme one or more of the portions 
“.ftialloSomc payable.” How then was the maintenance to- 
come but of the rents and profits ? And how could this be*during 
the life of the father or mother ? The ttrrr not to take effeA 
,'n po/Teilion until they both wieredcad ; and here the nuiliurr!*”®® 
clearly to precede the portion i and therefore Ae mainte¬ 
nance is before it i and as the maintenance cannot take ' 

place dur.''^S Ae life of eitiicr lather or mother, the confequence 
is that the p.''i^tion cannot Is not this then the very fame cafe 
as that of Broom' V* Berkley («), in Peere ff'illiamSy where the 
cafe IS truly fiated ? but it is laid, ll'.e words arc not the fame ; 
but there is the fame foriTi of expreirion in both. Indeed in that 
cafe there arc exprefs woids, ihat the maintenance Aall not take 
** place until the ^erm takes efleet in poUellion.” The difference 
between the two cafes is merely in words; the intent, meaning, 
and import of the two fettlemeiits arc the fimc : and the rule laid 
down by the Mafter of the Rolls 111 Bj oome v. Berkley is the true 
rule in thefe cafes. 


The fccond qiieftion depends upon the deed of the fourth of 
pebruary 1741. 

•' It has been faiil, as the luivliand had a i iglit to this tlirct* thoufand 
pounds, as he miuhtallign it or releafe it, and a:> the provilloii made 
was a reafonable" one, and wh.a, il biouglit beloic the Court, 
would at that time have been allowed, it flioulJ be fo now. 


But confider the circumflanccs of the parties and the deed itftlf. 
I'he wifcwas an infant under age, and mained a man that was 
worth nothing. No proviilonwhaifoevtr was made for her or her 
children before the marriage, but after the man iage this deed was 
made, which recites, that the huIb.inJ was then going abroad, that 
he was not able to make any provilion for his wile} then it goes on, 
and lays, “ that he (alon**) was dcfirons to Icttle, &c. and theielbrc 
« he aliigns, &c.” The whole intereft he reltrves to himfelf 
duimg their joint lives; and though he was going abroad, and hi.$ 
wife confeffcdly had no other piovifion, yet nothing is referved for 
her,but/m cafe there Aould bcnoilTuc, a power (and which AeiS 
fcltrained to execute by will only) of difpofing ol filteen hundred 
pounds, part of the three thoufand pounds, the other is to go to the 
huiband and his reprcicntatives abfolutcly. I am of opinion, 
this deed Aould be fet afiUe ; I do not think the provifion rpalona- 
ble I and 1 think the benefit which is limited to fupive to the mo¬ 
ther fuch, as Ae is the friend by nature moft to be relied on in tak- 
i.rr care of the interett of her child, that lor example fake it ought 
to*!)e fet alide. This Com t always takes care of the intereft ot the 
wife. As to the huAand's pow’cr over her eftate, it was held in 


(«) 3. Peer. Wm$. 484. 
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Batts V. Danl^t that he might aflSgn it for a valuabte confideiradbht 
but fo far as hisaifignihent wasvoluntaiy, the Court there decree^ 
fo much belonged to the wife who furvived. Here is no valuable 
cbnlidcration, it is volunta^; which brings it to the queftion, 
‘Whether reafonable I And 1 am of opinion it Was not. Thcr^ 
was no^eafon to give the hufband fifteen hundred pounds although 
the wife furvived. Here is nothing rcfcrved for her, or for her 
parate mainteqance during her hufljjind's abfence. If this had gone 
before the iClafier, he would not have divided thus. The hulband 

* icould not have the portion without the ailiftance of this Court, nei- 
^ ther can his reprefentatives. If (he made no difpofition by will, it 

* was to go to the mother i and (he is tied up to do it by will ; and 
the mother, the principal friend to be relied on to take care of her 
daughter’s intereft, has unwarrantably ftipulatcd for a benefit for 
bcrfelf. And thereforc I am of opinion, the whole decree 

4 xnuft be affirmed upon both points (a). 







.Sec Churchman V Harvey, Amh. Hall v Caiter, 2 Atk 354. Lyon?’. 

Stephens?/ Dctliick, 3 Atk. 39. the laukt of Ctuindob, 3. Atk. 41b. 

Sandyb v. Sandys, i. I'cti. Wnis. 707^ Siiiitli JLvanb, Amb. 63 ^ Conway 

Hcblcihwaitc v t’aicwii^ht, Cafes'P. T. r. Conway, 3. l<iown':» Calcs CI1. 267, 

jx. Sunity ?/• Sunk), 1. Ailc. 549, 


Bowles agiiiiijl More. Cafe i66. 

jlt the Rolls, ^Trinity Term, 1755. 

T ADY ANNE MORE having a power, notwithflaiiding her 
coverture, to difpofe of her efiates, one in BetJfjrdJhtrejLnfl the 
other in Lineolnjhtre, and alCo of four thou (and pounds, made her 
Will the tenth day of JSJovemher 1716, and thereby (amoiigfl other 
things) devifed in manner following : “1 will, dire£i, and appoint, 

** that upon my deccafe the fum ot four thoufand pounds be paid t» 

“ truftccs to be placed out by them at intereft; and that the rents 
of her faid eftates be alfo paid to them ; in 'j rust to pay thero> 

** ouf Kcvcral annuities amounting to two bundled pound't/i^/- 
“ num.** And then follow thelc words : *■* And as to the four 
thoufand pounds, 1 give it, and hcicby appoint and dirciff, that if 
all the (aid annuitants arc deceafed, the pi incipal funi lliall be then 
“ divided equally to and aniongft all the children of my faid fon 
“ yofeph Rdmonds More, except his eldeft I'on. But my will is, 

“ that if any one or more be then under the age of twenty-one 
“ years, that the part or propoitioii of every fuch minor child 01 
children be managed for Ins,her, or their benefit till twenty-one 
years } and in cafe any one or more fucii younger children die 
** before the deae&f&of all the annuitants, and leave iiruc, I will 
** and diredf, that the (hare or part which fliould have belongdd to 
“ fuch ch-ld or children fo dying (hall go and belong to the iflue of 
“ the deceafed; and in cafe there (hall not be any younger child or 
** children of my faid fon JoJeph Edmonds More^ nor illuelivingof 
f* any of them at the dcccafeof the furvivorof all the faid annuitants, 
then ill that cafe I give and difpoll of, limit and appoint, the four 
* ' ' « thoufaiid 
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** thoufand pounds, and the fald feveral eftatfes in the counties of 
«« Bedford and Lincoln^ as follpweth (i. e,) My will is, that the per- 
« fon who (hall then be the eldeft fon of my faid fon Jofeph Edmmds 
** Mort ihailhavc both the faid LincolnJhirezxA Be^ordjbire eftatea 
“ to him and his heirs for ever.” 

Lady Jnne died in the year 1720, leaving three younger 
children of her fon 'Jojepb Edinonds Afote ; and alter, in the year 
1730, Tbomas More^ another younger child, was born; and Jofeph 
' GreenhilU the laft furviving annuitant, did not die until the twen- 
' ty-fifth of Alar.h 1746. 

The queftion was. Whether Ihomas More was intitled to any 
lhare of this four thoufand pounds ? 

The objedlion was, that he could not, a": he was neither in effe 
nor en ventrefa mere at the death ot Lady Mo) e, when the will niuft 
operate, and when the legacy was to take eftedt and veft in the 
children ; and th(* iath>-r, as the interclf was only devifcd to the 
children. 

The Master of the Rolls ,lt is to no purpofetocite cafes 
upon this head. Kvcrycale ot this fort mull depend upon its own 
circumflaiiccs, and be ruled upon them and the intention of the 
clevifor. The words undcilined plainly Ihew, that Lady More in¬ 
tended he Ihould have Ins fhaic, and that the legacy was not to veil 
or be paid until the death ot the lailaniiuiianL. 11 the three younger 
children had died, and tin re had been only 7 honnn Alote lurviving 
when the lalt anmntant dud, he mull have taken , tor the devilc 
over could not take hy the words lolohg as there was any younger 
children of Jojepb Lumonds Alorc in being. 
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abatement. 

See Plea. 

ACCOUNT. 

See Bill, Mo a i gages. Trustees. 

1. A FTKR an account Hated, th'e 

parties were decreed to account 
• apain before a mailer, Marlborough v. 
P'evilijiig^t *3 

2. See allb Solej v. Salljluryt 15 5 

3. A perfon cannot bring a bill in equity 
' for an account again ft one co-executor 

only, tyiher as a creditor or as rejiduary 
' legatee. Scurry «u. Mor/e, >*’9 

4. * The obligor, on payment of 20I. to the 
obligee, procure^ a bond and notes for 
money 10 be delivered up to him, upon 
pretence that he was poor, and nearly 
related to the obligee ; but that not be* 
jng proved, hi was ordered to account 
for the bond and notes, Lucat v, jfdami, 

• 118 

administrator* 

f/eE xecutor, &c. 


A D V O W S *0 N. 

If .1 fither who is polTefled of an ndvow* 
Ton, which he apparently deftgned for 
his ion, be prevailed on, when in an 
infirm ftate of mind, to enter into aiti* 
cles for the laleot it to another perfon^ 
a courtof equity will not compel a ihe* 
cific performance, although there is no 
impoiition or frand imputable to the 
purchafer. Bell v,Ho<ward and Others, 

30* .t 

AFFIDAVITS. 

The pra^lice thereof on granting feanSTi^ ; 
tialiens lor contempts. Fryer 

1*4 

AGREEMENTS. 

See Articles, CovsttAitTs, ako ' 
Mortgages. 

I. Equity will not carry an agreement in<i>' 
to »xccutiun without a valuable or mq* >• 
ritorious confideration, Colmay at, sWwt 
rell, citedf * 81. 

*. Where an agreement was only hy pg* • 
rol, but being confefled in the EDfweir' 
was decreed to be execnied, • 

Rfsid, 

3* 



A TABLfe'OF I^HINCIPAL MA-TTAlti* 


The agreement was fir ft in 
wrMng;i but that loft« H‘^er v. JReaJ, 

85 

4 « See the pafticoUrs oC the agreementi 

An agreement by articles to make a 
jow$!)w is eqaal tea jointure, according 
t0 27>Hen. 8 .C lo.in a court of equity* 
f Si^fv.frjce, 219 

| 5 jL Where a man ar'rees to tettle an eftate 
';|]pon a wife or liTue, and after fuffci s the 
^ate to defeend to the ififue, or devtfes 
.it to the wife, neither the witenor iflue 
'edn* in fuch cafe, cl dm under the arti¬ 
cles* for this equivalent is a bar* Seys 
V. Priif, 220 

y.Orrpecial agreements (i 9 re Art.cles* 

^ BARt^AlNS* and CoViiNANT&]i 

8 , Of marriage agreements Mar- 

. arAoe). 

AGE. 

See Infakt. 

ALIENS AND ALIENATIONS. 

I. The wife being potTefled of a term for 
years* and having married an alien, the 
marriage is not a gilt in law to him of 
^4hat term, 'JhtohaUt*v. Dujjoy, 104 

S* llf^a Icflec for years rovenant not to 
, 4llien ifirithout liceitee of the leflbr, un- 
penltjiy of foriliting the leale, and 
he afterwards aliens without licence* 
equity will Apt relieve him* ll'a/er v* 

MecatOf ii2 

'*'f ALIMONY. 

Sie Baron and'F^mc. 

• • ANNUITY.^' 

t. In what cafes a coert of equity <|yili 
decree the redemption of an annuinif 
Stemhopt^uVCope u 4 d Ofbert, Executmt 
Sptnis; ' , 3^8 

k. In what cafes ^ voluntary annuities 
.'cherged dpoo the real eftate (hall be 
' poflponed in payment to debts due to 
'jv the bond and fimple ceotraCt creditor 
of th||deceafed grantor of foch annul- 
' ^k^m^effora v^Gifymt 4t* 


3. An annuity of 4oI.'a-year devifed tdft 

wife is no fatisja^ion of icool. fettled 
on her previous to marriage* Jo^oh v. 
Felly, 43/ 

4. If an annuity be given on condition of 

** releajing all right to the elUte*** it 
means a releafe by fine* Acoerley <v. 
Vernon, 75 

5. A. after giving tegaeie;, goes on i 
** Item, I give to the charity-fchool of 
*' T. 50I. ; item, I give to the Latin 

fchool ofS, 5I. a-yeur j rtem, I give 
** to the poor of V. ;ol. a-year, to be 
** paid out of my eftate at Omer by my 
*' executor and gives the ellate at 
Outer to his executor in fee ; this is a 
perpetual annuity of 5I. to the Latin 
(chool.and aU.i charged upon the eftate 
at Omer, into whofeibrvet hands it 
conies, Cbeefiman v, Partdrigt, 213 

6. If a bill to fet afide an annuity pro tnr-m 

Pi charge generally, that the an¬ 
nuitant was a lewd and infamous wo¬ 
man, the plaint ft may examine to par¬ 
ticular aAs oi lewdnefs and infamy. 
Clati v*Peryam, 34G/ 

APPOINTMENT. 

A court of equity will difpenfe with the 
fbrni of the inftrnment by which an 
cppoiHtmtnt in purfuance of a power is 
made* Setgijon -v. Sealy, 390' 

ARBITRATORS AND AWARDS. 

A hard award not fet afide, taough made 
without the knowledge of one of the 
parties* ff'olUrv. Ktug, 63 

ARTICLES. 

See Agreements fupra. 

Articles for faleof an clhite decieed fpe- 
Cially to be performed* Chat let v. An~ 
tiiew^ >51 

ASSIGNEE AND ASSIGNMENT^ 

i. An afllgnment of an intereft in a leafe 
of lands of 300I. per annum value* in 
confi^ration of 20I. only p> 3 id* and 
upon mtfibformmg the plaintiff, vVas fet 
afide as obfaiined by fraud* Evans 
Htjkins, *3 

%, A 
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A nnjor of ft fort borrows ftsjl. of JS, 
and for* fecurifig to2<rfifiannaii^ of 30I. 
daring >f/s life, alligns over his p^y of 
^Is. a day, with a poMcr to redeem. B. 
fliews this affignment to C. the pay- 
agent. who refufes to tak ■ no* ice there, 
of s tnerefore B. brings his bill again ft 
ji. and C, Decreed, that the pay (hould 
be fecurcd 19 R. bat that C. as agent, 
was not bbund to take notice but from 
the time of the tiling the bill, becaufc of 
the inconvcipency, Lrvi Gomel v. 
Graham, 287 

In what cafes court of equity will 
oblige the aflignees of a hulband to 
make provition lor his wife, Jtnny 
Vobe^s Cafe, 373 

4. A poilibility of a term is. in equity, 
allignable for a good confideration, 
Ihheobalds v, Dujffoj, 102 

ATTACH ME nV. 

See Process. 

AUTHORITIES. 

See Powers. 

AWARD.* 

The court of chancery will not vacate an 
award, on the grounds of its being un. 
rcafonable, ard that the party, after no* 
tice to attend, was not heard, // allet v. 


B. 

BANKRUPT AM) BANKRUPTCY. 

1. In «vhat cafes the court of chancery 
will not order^aibankrupt’s eftate to be 
fold, E* forte Y urntr, 41 & 

a. In whsit cafe a liufband fliall be allmvcd 
to prove the money fettled on his wife 
under a commifllon of bankruptcy 
againil her father, farte if'inebtfier, 

47 ‘ 


BARGAIN 9.', 

Set AoaBBKBMTt, .X 

Extravagant bargains not to be ibirrfitA 
into execution in a court of 
CharUt V, Andreent, t fit 

BARON AND FEMR. * ‘ ** 

Set Markiaob j onB Cval^BSir O^ 
England. •* “ . 

I. The hufband's eftate in the hands bff^ 
smother fubjefled to the funeral rhgrgBB 
of the wife, Bertie v, Lori Ckefi^JUifAi, 

.'Tbc hu/band poflefled of a long thrill 
in right of his wife made an underle&fe 
for ten years, and on borrowing money- 
of the leftee covenanted ro grant bfitf 
anotlfer leafe after the end of tho ten 
years, to contiime daring the time he 
had any right, but died before any fuch 
leafe made; yet decreed this was a good 
difpofal of the wife's intereft. Steed v, 

4 * 

3. The hufband being poflefled of a term 
in his wife’s right wai divorced k metjk 
et ihoro ; and being aBout to fell the 
term, an./fijun6lu)n was granted, Atto-^ 
nymottt, 

4. The wife, poflefled of a term for year*, 
having married an alien, fuch marriage 
is no gift iiv law to him of the term, 

Theobalds or. 

5. See alimony decreed to the wife, 6 

6. Where the hufband fliall not be tenafit 
by the curtely, Beotbbf w. Virnoee', 

ISO 

7. If in confideration of a wife’s fbrtebe 
confiding of ebefti tn aaiou^ a huibaod' 
fettles an eftate inadequate mfoch . 
tune and the degree of his wife, a tort 
of equity will not take away the fi^ y 
which the law gives the wife to Ait / ett, 
in aaion, S^t V. Price, 

8 . A. devifes his lands to truftees for pay« 
ment of debts and legacies, ai^ aj^ 
to B. in tail male. A, (oSUxi, a 
very, and enters irao ft treaty 

riage with C. an infant, 

3000I. and alfo of a bonA hf 
charged on the faid eftate | bft 
3 , covenants wdth trufteev/by ' 

that in confideration of the intend^ 

marrtajg^^. 
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ttiarriage, tnd of the portion of 300CI. 
and bond of zcol* to fettle a jo.nture 
upon C, of one third of the devifed 
eflate, which w^s about 360!. a-yeari 
in bar of dower . the marriage rook 

. c0c£l, and the wife forvivrd ; but her 
'* atiroat being the confldcration 

of the Settlement, (hall not furvive in 
equity, Seyi v. Fnce, iij 

V ^ Where a man agnes to fettle an eflate 
upon a wife rr iilue, and a^teiwards 
fuiFers the ellate todcfccnd to the i/Tue, 
or devifes it to the wife, ne ther the 
wife nor ifTuc can, in iuch cafe, claim 
under the aiticle«, for thib cquivaK nc is 
a bar, 5 ejs v. Pneg, 2 zo 

’ to. Power given by marriage-fettlement 
to a w'ife to clifpofeof her j-indof' eftate 
in the manner the Ihould ihinh fit, not- 
withfanding her covci tore, U'ejUn-t. 
Boives, 309 

II, If a hufb-ind devifrto his wife all 
** his houfltold pl<:tc, linen, and china, 
** belonging to his hi ufe at and 
“ ALSO his houfe and gardens thereto 
•* belonging, fo long as flie continue 
** bis widow, togetl er -* itb his jewels, 
•* coach and coach*horfts ;'** fhe takes 
the jewels, coach and coacli-horlc s 
4it/'latelyy and the ufe only of the houfe 
and furniture during her widowhood, 
Jticbai Js ■w. Baker, ' 3^5 

IZ. In what cafes a court of equity will 
oblige the aflignees of a hi>lh.ind to 
make provifion fur Ins wile, [fomv 
PebPsCaJe, 373 

s *3-^ An annuity of 40I. a year devifed ro 
a wife, is no iatisfaCtion of icooLfeiilcd 
on her previous to the Uiar/iago, Jobjon 
m, Ftllj, 437 

BILLS IN GENERAL. 

1. Bills amended, Heb/onv. Staneer, 83 
l^ertbey v. blcubey, 270 

• a. Bills dirmilTcd fey want of proper par- 

* * tics. Scurry •v.Morfe, 89. \Sc. 

0. Bill difmilTcd on account of length 
of time, l^cckwcod 0nJ Other* v, Ewer 
mndOtbe^ 275 

^ fC 


4. Papifis difablrd by the ftatute to brin^ 
bills in equic/r Carnek v* ErrtHgten, 

33 * 34 

BILLS IN PARTICULAR. ' 

1. Whether an original bill can be 

brought to alter a decree figned and 
enrclcd. Mayor oj" Coi^ititry v. Lord 
(Itetven, * 6 

2. A bill for performance of covenants, 

fee. (^See CovENANks), heave v. 
Keck, 106 

3. A bill t'' be rellevr'l againfl acoeenant 

in a Uafe, as ••'«( drawn purfuant to the 
covenants in an c'A Icafc, JJbton *z/. 
Bret land, S 9 

4. A bill tube relieved againfl a veidift 

in ejedlment for not repairing, &c. 
Ilaii V. Leonard, 90, 9E 

5. A bill again!! a mortgagee to compel 
him to reconvey on payment of pnnei. 
pal, intcreil, and culls, Cox v. C-jjtn, 

120, 121 

6. A bill by a pioteftant heir to recover 

lands devifed by a papill in trull, IhH 
V F/lkins ahj hit U’iJ;, 154* 

7. A bill in .‘.hs Duchy court for Ian’s : 

llin defendant demuired, bccaufe 
not averred that the lands lay wicllii 
the Duchy j w hich beino a circumferibed 
jurildidlion, the demurrer was held 
good. Lord Coringjby'i C..Je, 95 

8. Bill brought by a plaintifTwho is enti* 
tkd to an ellate under tf fcitjcment 
a;:ainll fevcial ptrlbrs, cfpccially the 
widow, wtio claims as cullomary heir 
of her hulbind, to have an account of 
the rents and proflts of the cullomary 
cflitc, and to have them furssnderca, 
according to the cuflf.in of the manor, 
and to go nccordmg to the dircAion of 
the will, Po tmanv.yieymcur, ' 280 

9. Bill to be rcli':vcd agamfl committee¬ 
men for breach of trull, C hantable Car* 
f oration v. Sir Rebgi t'Svftrn and Otbet s, 

349 

10. A bill againfl the trufleck of Mr, 
Sne I’s chanty, prajmg an account of 
the funds, and that th.' couit uf chan¬ 
cery Will dircA the manner in which the 

objcfls 
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toVje£ls of the chnrity ftiould be fubfe- 
qu< ntly puifued, ^'ittstniy Gmetai v. 
Bulial Collegef Oxford^ ^loy 

* BLOOD. 

Proximity^ of Hood no aif^ument to entitle 
an cxcCator to a jifJuum not difpoCed 
of, where he Has an expreL legacy that 
by implication would ocherwiic exclude 
him from fuch reliduej Nojijhad y. 
Jubn/on, 445 

BONDS. 

1. The mother gave a bond to her fon, 
conditioned to lurrender a copyhvdd 
cilate to him, of which ihc was heir ; 
and decreed, Ihe was a tiullee rhereef 
for her fon. All fun s Caft^ O2, 63 

2. The obligor, on piymont of sol. to tli6 

obligee, procured a bond and notes for 
money to be delivered up to ilim, on 
pretence that he was poor, and nearly 
related to the obligee; but that not 
being proved, he was ordered to .account 
for bath the bond and notes, Luen 
Adams t 11S, 119 

3 . If A. by herd. Ivnd himfclf, his heirs, 

cx’cutor*!, and adminillra'ors, to a pa- 
pill, who obt.iiiij j'ldgmenl, ard takes 
out an lucl. pjpid cannot main¬ 

tain an ejectment, yct.the bond binds 
the repiefcncativOj of tiie obiigci, iur*- 
rejby r. tblhngs, 223 

4. If a perfon indebted by mortgage and 

tond pay money to his creditor gene¬ 
rally. the crcditoi may apply 11 in dil- 
chdrge either of the mortgage or bond, 
Jf'ilktnion y. Shine, 427 

5 . If t ike a joint bond from 7? C. aii<l 
/). and afterwaid: accept the notes ol 

• B. and'C’. in diltharge of the bond, 
chancery will not afford ^.relief againft 
/).on the notes not being paid,/), being 
a mere lurcty, anc> not having received 
any part of the confidcration-money. 
Skip 'y. Edwauis, 438 

BUILDING. 

If a mvn Imild upon another’s land, hav¬ 
ing no title to it, and the owner is 
paflive, and Hands by without giving 
notice of his liile^ the builder ftiall 
liave the land inequ ty ; for ih^reTW’."! 

, VoL* IX, 


cedit irdtfcio ; but fuch builder mbft 
have no title or colour of title to build 
there, as Icflcc, &e. has, for the land¬ 
lord need not to give notice in fuch 
cafes. Attorney General v. Baliol CoU 
lege, Oxford, 411 


. • 
c. 

CERTIORARI. 

See RerLfiviN. 

1. A certiorari may be returned in chani* 
eery, and fent 10 the king’s bench of 
common pleas by mittimus; or it may 
be refUrned immediately into tbolo 
courts, IVoodcrojt v. Kynafon, 305 

2 . There is no method of removing pro¬ 
ceedings out of courts of record but by 
eertioraii before judgment,- or writ of 
Cl ror after. If'coderft v. Kynajlen, 306 

3. Ceihora.i midl be to remOve ihe re- 

coid itfcli, where the a£lIop commenced 
in the inierinr court is to be proceeded 
upon. But where an aflion in an infe¬ 
rior court Is brought on a judgment in 
a fupcr'.or, and nul tirl record pleaded, 
a cettioran to remove the tenor of the 
record is luilipient, H'ooderofi v. Ky^ 
ttjjlon, 307 

CHANCERY. 

See Cou KTii Rblibf. 

CHARITIES .AND CHARITABLE 
USES. 

See MoktMain. 

1. A decree of the commiflioncs of chuo 

riiable ulcs If'ngbt •v* Hoberf^ 

64, 65 

2. A. after giving legacies, goes on ; 

Item, 1 give to the chaiity-fchOol of 
** /'. 50I. ; Item, I give to the Latin 
fcliool of ^1. ; item, 1 give 
*' to tlic poor of ?'.*5oI. a-year, to be 
paid out of my cilate at Omer by 
my executor;” and gives the cHaie 
at Oner to his e.xe('utor ; this ij a per¬ 
petual anniniy of 5I. to the Latin 
ichool, cli..rjri upon the Omer silate. 
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in w hofeflDcver hands it comes, Cbce/c- 
man V. Partt z 13 

A. by will dffircs his executor^, wiihl'i 
twelve months after his d* teal", to Ict- 
tle and fecure, by purchale nf I,ind^ of 
* inheritance, <?» othu irnyi as tJi^jhaU be 
ad'Vtjztlt an annuity 0I50I. t^i Ledillti- 
buted for ever, hy liL cxccuiori, thiir 
heirs afij afi^'iis, among the pour of 
Leeke : this is .1 good cliaiity, notvvitli- 
llar.ding the flatutc of iVIorvniain, by 
reafon of the words “ or oth.-rwife,’* 
Sontjby ‘u, Holhtt^s, 22 I 

4. i’rr 9 homas lf'hti,,*s charity, the nature 

of, Sorrejhy v, lioUmgs^ 2 iz 

5. Leaffs made by a corporation for 

charitable purpofesconfirmed in equity. 
Attorney GeneralV, Go-wer, ** 224 

6. The beft w.iy to regulate charities is 
to have fehemes laid before the maiicr, 
Attorney Gmeral v. Baliol Gollege, Oa- 

fordt * 40 ^ 


2 A, devifes his lands to truflees for pay* 
ment of tiebts^ind legacies, and after 
to B. in rail male. B. iufFers a reco> 
very, and enters into a tieaty of mar¬ 
riage with C. an infant, a legatee of 
300 jl. and alfo of a Imnd 200I. 
charged on the f iid clla^c ; on which 
Jl. covenants v.itn tiuiieis, by articles, 
that in coniid'.ration of the intended 
marriage, and of the poirton of 3000I. 
and bond of 200I. to fettle a jointure, 
upon C. cf one-tliii(j^ of the devifed 
cflatL, which was about 300I a-ycar, 
ill bar of doucr : the marriage took 
(.nVdf, am* 'he wife furvived ; but her 
;/* uzinhf b"'.ng the copfideration 
of the fettk'ment, d all not furvive in 
ei]Ui(y, Stysv. Prtt.ei 217 

3. A ckoje in aci.oji of the wife’s before 
irarrirgc, and charged upon the huf- 
baiid's eflntc, fiiall not, after the death 
of tne hnfhand, furvive, hut fliall he 
confidcrud as merged, I'rys .y. P}ice^ 

iZO 


CHILDREN. 

t 

See Dtviss, Sec. 

1. Chancery will aflift provifion for 
younger children, Ilal/ytnny Uibiu , 

mJ 

2. Where a pcrlon was reported by a 
m ifler to be a lit :”j.ii-tiian to :i nnta? 7/ 
fy&//'/,yecfuch go irdi.tii vva^ not diwwed, 
bu' the child was placed with the I itlv.'r 
w'ho owned her, Ord-v. Hiuckut^ 116 

3 If legacies hs given /,;/./• t.\a to chil 
drrn. “ to r at t 'zenty f'v. Or.'’ 

• «'a fiibfc-queii' ilau'c, that *• all leg.icii s 
fhallb-'’- pa.d wiihin a ^ tar ruri 1,1/ 
** dcct’af',” lb«ll rcl.'.it c.^!/ lo tl.c 
other legacies in the will, Jaa,o.s 
Glerl. r, ^ S 4 

C II O S K S J N A C T J O N. 


C O I. L E G E G 

1. Not obliged to account fj iIi'?!!/, and 
fo far b ick as comn'on penVins a..*, 
Attayi.ey Genual -v. Jlaliol Cei‘ u. 0 .» - 

40 '; 

2. Col’cgc made .n Itvie, the rent rubji'i^ 

to taxi’s ; the ttnanr, by niill.’':c, did 
not deduct them ; *. jj.tj v/iP r. c rdlv,*’/ 
hiiii thole ;.'.i '.Vy lior d.' ire '.lie 

account b'eh, jit'n z^fy yji/i/'l v, 

Jiuls, / -It ^ 410 

COMMISSIONERS OF SEWERS. 

They m ide i wreng .m'ji fiirent. and the 
LOinp'aii'i.i.'t by tlieirwair.uu dilhaincd, 
for w!:.h he is laeil. 'J'h)'; couic 
vvoiiid 2j'. relict e, Bozv -v, Ssnttb, 94, 

« 95 

CO.\!?.fON ?<.ECOVERy. 


S«Dh.VISE,M.'. P." l.tGE bfi r TM WLN I . 

t. If in confider.ition of a wi-<,’5 fortune,, 
confiflmg of iM- les in afizen, a hufband 
fettles an cflatc inadequate to fucli for* 
tunc and the degiec of his wifr, a court 
of equity will not take away the right 
which tile law, gives the tviic to chyts 
in aflioHf Seys v.»Pr.cCf 217 


Set page lb. . 

1. Though tin re wfls/10 legal tenant to 

the /; cCuitie i.1 Older to fulFcr a common 
rccoveiy, yet after Icngtjy of time ic 
fliall be prefi’iiicd theie was a legal le- 
naut, If'eOLtr'w. Ivloitirathf 143 

2. A papill bein^ tenant in tail fufFcr- j\ 
cd a common recovery, and declared f 



t 
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the ufcs to himfclf and his heirs ; and 
held, thi!> was not atpurchaf: within the 
llatutc 11. & iz Will. 3 Lera Dc- 

^ avrH/wiiler'i Caje, 172, 173 

3, Of barrini; ellates tail bv a coramun 
rcc<»very, Dvnvsntvjater's Cij'e» 

COMPOSITIONS. 

See ])i B rs, 

C O Ni D [ r I O N s. 

Ste Cor:Pi. 

S. On a d^vif** oi fo ini’'.h n'on»*v to i 
jemejoh', “ [)rovui«.’d Ihc marr) with 
“ tliU co’ilVut othLi fiihtr and ir.oi'uT, 
** or the lurvivoi ol them,” the iii.it- 
ri.ij’e li a cf.nd^i'on to tlic payuieiif of 
the Icg.'icy, Gatbut V. ll.lioht 210 

t. A. by will gives hii daugl^tcr locc^ 
to be prt'd It tv'cnty-on; ot m.irn.ige, 
jiinvided Ihe m.itry with the conlv-utot 
cxecut'jii ; if any ol the c.xccutori die, 
the coiidit'on is vciJ, Or. 

ILvkest * I 3 

3. But if a Icg.acy be given to A. with 
condition th.it il fl e llia.l iii.iirv bclvtc 
twciitv-ovc w thiiit :he,roifeiit ol the 
exi cutor, then to H. Cu, tli- excminr 
renouncing, y. l hi"' < *i'd nt i' net * l.Ji / 
to 1 iV'c the coviditi'1, 

IJuiej, 2 1(3 

CONSIDER A T I O N. 

1. Wh.it nay bin pood ccnfideration, nr 

no-, E.ani V. H'lJvifss, 83, K J. 

2. 'I'hc force and extent of cor.f.deration 
of iiiairuge, Rtti’cs‘I.-Ri-t’ztJ, 152 

00 N TEMPTS. 

Set Process rtwaPRO Confi .“:o. 

• 

The prai'lice of,. HI I ivlt*; op gr'.nting 
fcq'icflrationb for contempt", J'tyo i’. 
k 12.^ 

C O N*T R A C r S. 

S:e IwF.\'. I. 

CONVEYANCE. 

1. Care.s referred to where a court of 
equity \vill fet afidc a conveyance ub> 


tallied from a perfon of a weak mine!, 
&c. 303. HCtit 

2. Ill w'hat cafes a court of equity will fat 
aiide a conveyance for fraud, impofi-% 
tion, .and undue influence, Bennett, 

I'. FeJe, iJc. ,^312 

3. If conveyance is fet afidc 'for fraud, 

and it was goed .a: law, and the grantor 
was obliged to come intg ifrincery, he 
(h.ill no: be relieved without doing 
equity, by allowing la.'iir.g itnprove> 
nient', Jitf'tf'-y Geneialv. Bfthol Col- 
Lje, OjdiJ, 41 a 

4. So n il'i c.ife of turning .'ilifplote con- 

vey.i'ii'cs into fecurities (or the money 
ndvanc.'d o: !y, ney General v, Ba^ 
liel , (jAjutt/, 4^^ ' 

*C O P y II O L D s. 

Bonds CovtN ants. 

Copylu'lds p ill pafs by a devife of *' real 
** cllate,” Atchsflty "j. I'ttnoHy 75 

CORPORATIONS, 

See Ci!.".'! iTi: s a:. r>. Charitable 
lists. 

Jf Kinds are given to corpo'-ate bodies, 
and corporation Icafes, or is diflblved, 
the Kind vmII not crc}ij.^t, but will re* 
vtrt to the doners. Attorney General v, 
l,otdGoiic»t 226 


COSTS. 

t. When cofls fliall be given, 147, »v// 

2. P.irilhioncrs ordered to pay coils on a 
full for liihet, Snttttjott v. Doijan, 

• ii8 

3. On a bill biought for a fpecifio legacy, 

colls dccrc'd out of the other part of 
the teilitor’s f erliinal en.ite, chat the 
legacy nioy be cuvire, Baj^ja-w v. 
Afty/4/.', zH^ 


COVENANTS. 

I A {O'.e'ianr, til'll if the cllaic was tp 
be lold tlie Morigigte fhould have tba 
bcT.ent of pie-cmptiun j but not being « 
cl.iisTied before the olbte was fold, the 
belli lit of the cusenant was foil, Or 6 y 

2, 3 

2. A man coven trred for himfelf and iii$ 
heirs to furruidcr a copyhold eftace 

K. k 2 • 
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fuch iifes, and died before it wat done; 
but oh a bill againft the heir fora fpe- 
cial execution of the covenant, it was 
decreed accordinelvt Newve v. Ktck, 

\o 6 , 107 

3; Lcflee for years covenants not to alien 
without licence of the leflbr, under pe¬ 
nalty of forfeiting ihc leafe ; if he after 
aliens without licence, equity will not 
relieve him, Waftr v. Moec&tte, 11 z 

4. In what cafes covenants in a leafe are 

to be underilood as covenants of per¬ 
petual renewal, or not, Fumival v. 
Crewt 46 

5. Where a man covenants to lay out a 

fum of money in the purchafe of lands, 
and devifes his real eftatebefore he has 
made fuch purchafe, the money to be 
laid out will pafs to the devifee. Cafes 
cited, 78. noth 

6. But where A. devifed *' all his real 

and perfonal eftate,** and afterwards 
articled to purchafe lands, and then 
died, the heir at law was held to be 
entitled to this eftate, as not palling by 
the will. Chfes cited, 78. notts 

7. If A.\n conlideration of marriage, co~ 
venant to fettle his eftate, within two 
years, to the ufe of himfelf for life, 
without impeachment of wafte, with 
remainder to his wife fpr life, remain¬ 
der to his heirs male in tail fpecial, 
remainder to the heirs of the body ui 
fuch heirs male, with remainder to his 
Own right htirs ; and that he Ihould 
ftand feifed to the laid ufes until a fet- 
tlement Ihould be made ; and then, 
.tyithout making the fettlement, levies a 

line, and afterwards declares diflerent 
lifes, and dies, leaving a large eftate to 
defceiul to his eldeft ion, to whofe nfs 
no part cf the eftate Was declared under 
the fine ; t qu 1 t v will decree a ftHle- 
taent to be made purfuant to the ulcs 
declared in the luarnage-afticles, 7 ie- 
wrv.2rtvjr, l6t 


tenant for life, to hinder him front 
committing wafth ; which decree was 
founded on a deed of fettlemefit; and 
on a bill in chancery to fet that deed, 
afide, ihe defendant pleaded the decree 
in the exchequer, but Wds ove»-roIed, 
If'sng‘v. kVing, 109,110 

3. Duchy covRTi A bill in the duchy 
court for lands demurred to, becaufe it 
did not aver that the lands lay uithu 
the duchy, it being a circumfcribed 
jurifilidioii. Lord CenvigJbjfs Caf*t 93 

CREDITORS. 

Sr; Deb IS, &c. 

CURTESY OF ENGLAND. 

1. Where the hulband fiiall be tenant by 

the curtefy of Englandt or not, Beothbj 
a). Verften, 147 to 1^1 

2. Devife to the wife for life, remainder 
to the ifliie male of her body, and to 
the heirs male of fuch ifliie male, re¬ 
mainder over: flic had ilTue a fon, who 
died in her hie, and then ihe dies, but 
being heir at law to the teftator, the 
rsverfion in fee defeended on her ; and 
yet decreed, her hulband Ihould not be 
tenant by curtefy, Boothby v. Vernon, 

148 

CUSTOMS OF LONDON, &c. 

A freeman of London having one 
daughter, and feveral grandchildren by 
her, devifed his perfonal eFate to pay 
debts and legacies j and afterwards 
what remained, to be ibid, and the inte- 
reft ofthe money to be paid to his faid 
grandchildren, Ihare and flxare alike,, 
till ol age, but did not difpofe the prio'* 
cipal lum, which the daughtei*and her • 
hulband chum by their bill, Newland 
V, Hkepherd, 57* 58 


C O U, R T S. 

1. Court of chancery, its jurif- 
dRtion, Sec. (See Bills, Juris¬ 
diction, Relief ) 

2. Court of EXCuEquER. A decree 
was in the court of exchequer againft 


D. 

DEBTS* DEBTORS, AND CREDI- 
TORS. 

1. A goldfmith’s note given in part of 
payment on Satut Jay, but not oftered 

to ' 
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to the drawer till Monday following, is 
DO new credit giveiwco tnc drawer, but 
the indorfor is ilill liable, hUad v.Ca/- 

. well, to 

2. A creditor cannot fue one cn-executor 

alon% without the other, ^cuny v, 
Mtrje, ^ 89 

3. The obligor, on payment of zol. to the 

obligee, procured a bond and notcb for 
money to be delivered up 10 him, on 
pretence he was poor, and nearly related 
to the obliged ; but that pretence not 
being proved, he wa.-, ordered to ac¬ 
count for the bond and notes, Liuas v. 
Adami, 118, 119 

4. Lands given in trull, or devifed to pay 

debts and Icgaciei, to be deemed as 
money in rcipeft to creditors, but not 
in refpedl to the heir at law or refiduary 
legatee, Roptr v. Raachjj'c, 171 

5. A creditor on fccuritv, andaOthe fame 

time tenant of an ellatc, fliall not be 
obliged, unlefs there is a particular 
agreement to that purpofe, to take his 
debt by diiblcts, i. r- to take the 
overplus of the rent in tiis hands in part 
of payment to reduce the principal 
after dedudlien of the intcrell due on 
his debt, Wilktnfon 'll. iititne, 299 

See tit. DtcREf ■ 

D E C R’E E. 

1. A decree for confirming or avoiding 
a will, where an infant is heir or devi- 
fee, is final, Id'hitetijurcb v. Wbite- 
church, • 

2. An infant bound b;^ decree, Cbarltt 

•V. Auarevis, ‘S3 

3. A promife, though not in writing, de¬ 
creed to be performed, AlUfins Caje, 

• 6j- 

4. See allb Hojlrr v. Read, 86 

r. Pending a fuitby the creditors againll 

the mortgagor to fell, &c. the moriga- 
eee got a decree to foretlofe; but de¬ 
creed the mortgagor and creditors 
might redeem 5n -payment of principal, 
intereft, and cofts, and rhit the lancfs 
ihouldtbc fold to pay the creditors. 
Holey v. Salijluiy, ‘53 

6. See a decree made in the exchequer 
pleaded in chancery, and over-ruled, 
^ing V. iVtug* 


7. An agreement in writing loft, but con* 

fefled in the anfwer; decreed to be 
executed, Hefier v. Read, 86 

8. See a decree of commiflioners of eba* 

riiable ufes reverfed in chancery, 
Wright V. Hebert, 644 65 

.d*"* 

DEEDS AND CONVEYANCES. 

1. An agreement in writing %eing left, 

but confefTcd 111 the anfwer, ordered 10 
be executed, llojiei v. Read, 86 

2. Deeds were ordered to be brought in¬ 

to court to be infpefled by the plaintiff, 
in order to make out lus Floire v, 
Sidenbutn, 99 

3. The defcfls of deeds fuppKcd in equi¬ 
ty, Allijoidi CaJe, 63 

4. Sec v. ^iW, 86 

Sec alfo Charles v, Andretus, 152 

6. One covenants by deed to furrender a 
copyhold, but d'cs before the furrender 
made ; but decreed the heir fhould 
fuirender, Neave v. Keck, 106, 107 

7. A decree was made in^be court of ex¬ 
chequer againll tenant for life, to hin¬ 
der him from committing walle, which 
decree was founded on a deed uf fettle- 
ment; and upon a bill now brought to 
fet that deed alide,the defendant plead¬ 
ed the degree in the exchequ.r, which 
was ovcrrrulcd, IFing <v. Wsng, 109 

8. So articles for file of an eOate were 

decreed to be performed, Charles m, 
AuJtenut, 151.152 

9. In deels, as well as wills, where itnp- 

pears that the word heirs fhould be»iiii- 
derilood as a word of purchafe, this 
court will decree it fo, Hodjtll v. Bu/- 
Jill, <38 

DEFENDANT. 

1. Where a defendant is interefted in the 

having another made a defendant, the 
plainufF mull make fuch a defendant ; 
but where the plaintifF only is affeQed, 
he may or may n6t make fuch party ft 
defendant,at his pleafure, WtlUamsni, 
Williams, 299 

2. Equity makes a great difference where 
a man is plaintiff or defendant in thu 

K k 3 court, 
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' courti Attorney General Vt Bajtel Col- 
Uge, Oxford, 41 I 

3, Defendant is not obliged to dlfclofe 
any fa£t which would terd to fubjefl 
him to a corporal puniflimcnt or a pe¬ 
cuniary penalty, ot endai>g(.r a lofs of 
oflfiCt, Sel’wyn m. Honey wco 419 

4 Tn what cafis the court of chancery 
will adthe defend miS tu'litncny, 

Idcadbury 'V. Jjdall and FtcituI, 43^ 

D E M U R R 1: R S. 

Dcmurjcr to a b.ll 111 'iiis pucmy 
cot. ar, that it did n*>l ner that the 
Jj ul3 1.1} wi'h’ii ih ‘ di'v.!'}, allowed, 
I^orJ Ccntngfj V Ci^ r, y j 

DEPOSITION^, 

See depi htioni taken /;-• ’t-.c clT-. bef re 
the ill lend.'t.t I’.id ..I'l <i>'i or li'a.: 

J01I1lJ| kijiltij‘\.lU '•/. d 

*33 

I) F S C E N T. 

Alteration of dtlccnr, 6/.;* ; r f. AV-e. 


DF.VlSr.^, V/IT T Kc, 

I. A lit vife ID the fi leil fon iii"! elded 
fiin I'l tail ni'le, an.i li.r w. I'u <*f lecn 
ilT.i" to 'f I'o'id 1 11.,■ •. .lU*. he 

fhall ijk- iiiisijcdiauij, t/./. i,. 

4 > : 

X, A dtvife of 5I ’0 .a rvcci tc 
fnr the care a >d ji.i'n^ I>t n.ay In'- 
t.in 111 f (Ihlli'ig t'ii<' tr'iH^ (,f fhe 
** will,” excIiiJ.’s li.i! i.'O •. ’’le 

xcf'due of tin* te ' I't/r's {ti t i-i cllatc, 
Rof'JiJd'o C. y 


If a father di cifc I'nd“ to truftees .ii'J 
their heir' u' til liis iun attain tl'c 
of twenty five, a r uirr'.ip'* i ’'de h) ".i* 
foil when or.ly tWcuiy-i.i.t is vu, 

Sfenter v. Chaje, 50 

4 A freeman of Loniien havinn prp daugh 
ter, and revL'r.a[ gr.indcliihlit 11 by he < , 
devifed hij pcifonal c,la c to pay debts 
• * and Icgac’c’s ; and^aftcra.r J< what ro- 
rnained to be fold, atiil the money ar,*- 
fjng Ly file, i/a. the interefl, to be 
paid to hU gr. n Ichiloren, fharc and 
lhare alike> until of but did nut 

• I 


difpofe the principal Turn ; and now hh 
daughcerj who Wj^s lu’ir ac law> and her 
hufbanci, exh hired a hill to have the 
principal, Ac-uula^itl “j. Sheppard^ ^7 

5. A deviTL of landb to h.s fccond fon, and . 
h:s heirs for ever, and lor -veunt 

Luts, then to the ri/.ht heirs of ts.c tef- 
tator, who dicJ, cJiid l(t d.d ihe fccond 
fon uiihoiu ifluc, livn 7, elder hio- 
t’lcr : adjudged, that the fecond foil 
hiid an clia’.c r.o more, b/*LPufe 

thnle words, a?u/ fot y Ij he rf, 
are void in point ol IiinitaticMi .ind nn- 
] ert no mo e tlLiii ,*/ of jutb 
bt'cau^e rh,' l. ned Ion ccu!d n;v'i die 
wuhout 1.^ ifip lo 10 '■ <13 hiS hroilieib, 
or ai'V hv V . of hi, ( .t:u were Iivuk. ; 
tueiefv^rc ilie lieir it law, in tliH calc, 
(ii,di tiLeb/ ilklcLiit, and nut by the 
w I), A If l\t,h V. ft Hr/our, cited, 7 I 

6 . If a d vile all ii.s red and pvilo 

iimI clhdc 10 iiulU‘'*‘, and ii/terwarfls, 
j iifch fe. a tirt ifluing out 

ii'i manor, and Is lui tliL j^ut- 

cl:.dt of A/'///, c.ii-1 t .1, b j'ar t ol iricpiir- 
tliafe i*- Iv. f i** liic e( iiti-id is 


comph 

tt d m d:--j ri l >'JICi 1 , wht 

^■c by In; 

cii V .ie 

c K .I'l 

kl If 1 

[hi‘* 1 1 

0 ; file [«Ll 

ircli .fk u 

“ fia*. 

C ll.C { 

Lld'ii.j . 

; i t ii»y 

ro 


t,Ui‘*iL 

s 111 ll. 

y Ujil n. 

■ li ■ C Lf , 

ni'd till 

L'M rev(»* cs I'le 

V ])' u‘ u 

' of 

tilt ;•,! 

1 1 1 k c s, < 

ind, 

IMub IvSi; 

V tl ‘ r . ; 

t. k f_e 

•farm i 

1 :*nt. k’» , 

J kiikCi narc iiui' ki 

iHudis, 

ahliou 

gll ll.L 

perch le 

be n r 

coin^ Ic 

tt'd Ml 

tilC tHi.t 

CM lili di 

lUl. ilid 

a ho cd 

' !i -1 uCiC. r'di. 

V dwu ] c 

1 k .'etc. 

r-"" ; 

joi the 

' tr/' . 

a 

^lua^rr 

(If Ills • 

1 1 '/*, Aii tit 4 i t " 

I\ 9 nC /, 

, / 1, 7 2 

I / 1*1 

rii. prif[« 

L-'i'icd t.f ^ 

t 7 ’ 

'• 'r' ij 

'.n* h 1 \ 

1 

tk Li ^ k 1 

f \ 'dll 

land*, 

licvilt. “ 

all lik.^ 


Li. iij to ii u;t. .t,*’ Uithojt incn- 
iio"ii e, \w^c I'.hlcs, v.tif u cipfearby < 
a (tidii.d In ji.ue i ‘ ' ii i.»e iiitei/Cion (,r 
tiie tLik&itnr, the c i \ iiolii'i pnil 

'ccnidipg'j, aiid iirtjrcYlt to ilu hw*r 
at law, A^hgilcy z\ I’ttnon^ 72 

8. ’I edator had agreed for the perchaO:; 
cf <i copjlinld, and putiuani lo ihr.i, 
‘a^^recrneiii a fancae'er was made cut of 
Ci#urt to ./is uTe ; then he de\ n«d “ «i.l 
his I.ir.ih> to R. li, CJf./’ and died 
baforc admitMiicc . decreed, that the 
copyhold lands lliail pal's, bccaufc the 
ttilaior had a title in tijuKy to recevet 

them® ^ 
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them, and the vendor flood firifcd for 
him till a kgal convcyarcc could be 
’——JJiade, Davy v. ciud, 75. 

jji fjons 

If a pcrfoii article to buy cc^rlain 
he thereby beernns U'lied tlicrcol iii 
cquitj^ and they will p<f> by ^ 

^ueiii deviU- of “ all hu landb of luhe- 
•• ric.ince.” C ifc'* cued, 78 a'Jtis 
10. Devire1>y a fatli**! to hi< tvvo diugh- 


ICls CJ 

irrich 

a ke- 

lim 


y (j J/ 

J t te t t. I k ■ 
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izz 


I ^ to ihe wile fo’’ I'fe, remain liT 

to ilii' iliuc 10 III of 'it'i and tollie 

hci' nn'.i'(.' ! II^lutMinl , 1. i!’..jr,d-r 
ovv.- , li e i' ’ I 1' I "■ loll, u I: ) di'.d in 
her !i‘, » 0 iiic'i 'i'< u'lil j lull 

file I'e'iijj u.ir I I Iai> lo ili'‘ Ilh-iKii, 
lliC f' itrlioii 111 fee di Cl ndc.l 011 lur : 
decreed, ihu l.ci hu car^l ih 11 net be 
tc.i'i.i by t.i. c'.iitLi;, V./i/- 

HL-, , « 17 

^ A di iii. of " all m r j 1 a' u p< rio- 
“ a.il til 'ti to J. 1:1 null iv) )'■) dtlit-i 
** .'"id li'gdcei, I'u refi'jut in he l.;;i.l 
“ out in landb to the uu of JJ a'’d f . 
“ ai.d life /•/> vtvet of ihtin, their heirs 
“ and afiigns, lor ever, ly.'.il/j t-j he 
" betweenihem,(hareaiul Iharc 

alike.” creates a joint-tenancy, liar. 

• ktr v. Gihr, *57 

It. Devife of lands to a pipift is a pur- 
chafe »\uh.n the nie.u.in^ of tee ac^ 
• II. ic 12. Will. 3. c. 4. to prevent the 
Piowtiiol popr^ry, llofir'j. , 

'y 

16. 5f pcifonalty be devifed to a wife, 
and Inch ch|lt!»as flic fliall be ence/iite 
with at her hulbaiid's dcaih, and in calc 
flip d.e without ifl»e bv l.im, upon her 
death^ devile over, tins is a good exe¬ 
cutory dcvife, K'vit n,. tf iltiams, 209 

17. On a devile of fo much money to a 
Jttnf Jbltt “ provided flic marry with the 


** confent of her father and mother, or, 
'• the furvivorofthem themarria^O 
is a eonJitioH prreeJent tO the paymeni 
of the legacy, Gut hut v. llt/toa, zio 

iS. A. devifes his lands to truflees for 
payment of dthts and legacies, and 
after to Zf. in tail male : B. fu^rpTa 
recovery, and enters into a treaty of 
mairiaga with C an infanf, a legatee 
f f 3000I. and alf) of a boii^ for aool. 
charged on the fud clLite ; on which 

B. covenants with iruflces, by articleif 
that in confideiatinn of intended mar- 
ri 'gc, and of the portion of 30C0I. and 
b.iiid of 20 jI. to leitif a jointure upon 

C, of one third of ihcdctiiod cllate, 
winch w. s about 30CI. per atutum, in 
hii of dower. 'I'lic niarnage took 

and the wife lurvived ; yet her * 
t ' I't uSUon, being the c» niideration 
id liic feitk'iiient, fliall not fa vive in 
equity : and this a good feitlemenr, 
according to 27. ilen 8 c. tc. to bar 
the wife of her dower. But if, in con- 
luk'iati' n of the wife’s fortune, which 
it-nfiffed oi chtj/i m uflion, a hulband 
IcIlIls an cllate inadequate to fuch for- 
lull', and 'he dc-uieol liiis Wife, a court 
of eqnitv w.ll not lake away that rgbt 
uhicli llie law givts the wife to chojis 
• /; acliijii, il'iyr i. /'me, 217 

U). A devife of real and pcrfonal eflate 
CO the urtoiney who mark the will, 
Potn/ttt V. lifuirayf 23O 

zO. A dcvife of a term of ye.irs to the 
mother iut life, remainder to the 
daughter, is an executory dcvife, 2!'eo~ 
Luhis •u. Dujfoyt 102 

21. l.ands devifed to his wife and her 
heirs, to be fold for payment of 
and legacies in aid of the perfor.al 
ell ite, and not being fold, if the perfo- 
nal eftate is luiiicient to pay the whole, 
the heir fliall have the land as a refult- 
ing troll, Bukins V. I'ettes, izz to 124 

2z. Lands given in trull, or devifed to 
pay debts and legacies, fliall be deemed 
as money in refped to creditors, but 
not in rcfpefl to the heir at law or 
rcfiduary legatee^ Keftr <v. Raddijp^ ^ 

171 * 

23. By a devife of the rtfiduumt the in¬ 
heritance palTips, Carpenter v. Chap¬ 
man ^ epz 

K k 4 24. Qevifb 
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' <4* of z legacy to his grandchil- 

drea> if they arrive at twenty-one, or 
marry, Burdtit v. Yeung, 93 

25. Pevife to the mother for life, re¬ 
mainder to her children ; (he had then 
one child ; and about four years after¬ 
wards he makes a codicil, when (he 
had twe, children more, who died : 
they all took an ellate in fee as tenants 
in commbr, Bateman v. RoneA, 104, 

105 

26. Devife.that he did not doubt but his 
wife would be kind to his children, is 
void for uncertainty, v. Tatei, 

12 Z, 123 

27. The huiband devifed his real ellate 
to his three daughters and* their heirs, 
and then bv a codicil devifed it to his 
svife, if his three children ihodid die 
without iflue, and made her guardian 
to the children ; Ihe married again ; 
the guardundiip was taken from her by 
the Court, v. Dtllen, 135, 136 

28. The mortgagee had a term for five 

hundred years, and after took another 
term of the fame lands for one thou- 
fand years in'the name of a third per- 
fon, to commence after the determina¬ 
tion of the fir(l term, and th^n purchafes 
(he fee-(implc in his own name, and 
then devifed the lauds to E. G. for life, 
remainder in tail, &c. this will was 
void as to pafs the land^, becaufe not 
atteded by three wiineirL’s ; but then 
It was iiiGded, that it 'nas good for the 
one t^oifiand years as a term in grofs ; 
but It was dt.creed to be a term at¬ 
tending on the inticritancc by imp'ica- 
tion of law, &c. lVLuchu.ich or. U'htt- 
ikjrch^ 124, 125 

49. Coniridi£lory clauses jn a will (hall 
be fo expounded as to make all con(I(l, 
Adams •v. Clerks, 1 1^^ 

JO. A devife by a papiji, in trufl to pOf ifs, 
of lands ** to be lold ior [>.e payment 
•* of debisarld legacies, and the rcfidus 
** to Le paid \.n A (I p'tg.ft, when (he 
** (hall attain her aga ot twenty one 
“ ycats, or he married '.M'h the co'w 
• * «* feni of the fpid‘irulleeb,” is a good 
devife, notvvi'hllanding the llaiute 
'll. &’ 12 . Wil’. 3 c. 4 if the devilee 
tr iforms tot'.epro»e(lantchurch within 
f*v 'iionths after flie attains the ago of 


eighteen years, Hill v, Filiini, 

•» *54 

31. A will (hall not be ellabli(hed agaihft 
an heir at law, without a trial at comr 
mon law, Daw/en v, Chater, 90 

32. Where collateral proof (halKbe ad¬ 

mitted to (hew the intent o( the tefta- 
lor, Rajh/ield v. Carelt/s, 9 

33. Sec alfo Barker <1/. Gifes,* I 59 

34. Devife by a mortgagor or cejlut que 

ttuji good, without (uri^nder ot copy- 
hold, Gihfon Vm Stiles, 267 

35 A devife of lands fer ever conveys 
an eftrite in fee, and is not adefled by 
fubfetjiient words ruju'fling thedevifee, 
** in cafe of failure ot lO'ue ol his faid 
body,’* to give the ellate to another. 
Bland V. Biatid, 478 


36, The court of chancery will not order 
a devil^e of land to make iatisfa^ioii 
to the heir for monies laid out by the 
teftjtor, jin a notion that he was pof- 
felTed of an edate in fee, tUinor v, 
Garten f 4.80 

See Exlcvtors Mortmain. 


DISTRESS. 

Commililonerli of fewers nude a wrong 
adelTnient, and the plaintiff by their 
warrant ei(lram;d ; the Court would 
not relieve, ‘v. Smith, 94 

DOWER. 

I. Dower cannot be barred but by an 
c\nn fs intention ol the parlies, Charles 

V, Aiii/rexvs, i^z 

z, V\ hat (hall be a good fettlcmciit tobar 
the s\i(c of her dower, according 10 
27. lien. 8. c. 10. ^cjt‘v. R t tee, zij 

DUCHY. 

See Cou K I. 


A 


r 


E. 




EAST INDIA COMPANY. 

In what cafes the court of chancery will 
or will not permit cite bocks of the Eaji 

Indie, , 
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/if/Zi'a Company to be IiifpeAed, StevnarJ 
Eajl India Compmgy, 387 

ENROLMENT. 

See Decrbb. 

ENTRY OF GOODS. 

See Undertaking. 

■ 

ERROR. 

^ee Writ. 

ESTATES, 
SeeTizviiZi and Limivatioki. 

I. Whether a monk profeflcd is capable 
of taking an elbte, JnJerton v. Com- 
mjjioners of FoiJtiled Ejiutes, 54 

I, Dutchman be poirefTcd of real eflate 
ii( Holland^ and pcrlbnal eftat^ in Eng¬ 
land^ and devife his real edatc to A. 
and his pcrfonal to B. the per¬ 
sonal eilate lhall be Erft applied to pay 
hi 3 debts ill lloUandf though real cllate 
theie is liable to debtSj Anonymous, 65 

A term for years is a lei's eftate than 
an eftate for lifcj and why it is fo, 
Theobalds Dujjpy, , 102 

4. A wife polTelTcd of a term, bv marry¬ 
ing an alien, docs lyit inveft him in 
her eftate, Iheobalds v, Dujfoy, 104 

g. A devife to the mother for life, re¬ 
mainder to her children, &c. flie hav- 

• ing then but one child ; about four 
years afPer, when Ihe had two more 
(who after died) he makes a codicil to 
the will, and held that all the chiUien 
had an eftate in fee as tenants in com¬ 
mon, Bahman -v. Roach, 104, 105 

• A pa^ift tenant in tail fuffered a com¬ 
mon recovery, and declared the ufes 

*io himfelf and his heirs j this is not a 
purchafe within •! i. 1 r. iVtll. 3. for 

it IS no acquifition of a new eftate, but 
only a modification of the old family 
eftate. Lord LyFiueutiuatcr's Ca/e, 172, 

173* 

7. The jJferfonal eftate muft come in aid 

of the real. Anonymous, 66 

8. If an eftate is given to a father for 
the benefit of his children^ to be paid 


them at twenty-one, and the father haf 
no child, it lhall remain in him for hit 
own benefit abfolutely, SAt v. Cbam^ 
hers, 260 

9. Articles for file of an eftate decreed 
to be fpecially performed, Charles %r. 
AnJrewi, , 

I 

ESTATES-TAIL BARRED. 

See Common RECOVBRr. 

When tenant in tail fulFers a recovery, 
every ohe who comes in by fuch reco¬ 
very comes in continuance of the eftate- 
tail, and is liable to all charges, Der- 
‘iventv.ater's Ca/e, 179 

EVIDENCE. 

1. Paitil evidence admitted tn prove the 
intention qf a ceftator, Rajh/tld vm 
Carele/s, 9 

2 Wlieic collateral proof fliall be ad¬ 
mitted to fliew the teftator's intent, 
Rtijhfitld ‘V. Carele/s, 9, 11 

3. Parol evidence ftiall not be admitted 
to contradiSl a will; byt may be ad¬ 
mitted to a/cerlatn a perfon or thing, 

11. nous 

4. The exemplification of a fentence 

given in a foreign nation (hall be read 
as evidence here, that fuch fentence 
was given th^rc, without further proof. 
Anonymous, 66 

5. Depofitions of witnefles who arc 

abioad, received as evidence, —■ . 

•V. FilxgetaU, 330 

6. In what cafes evidence allowed to be 
read in chancery in favour of a vriH, 
Bailey •v. Wil/on, 

E X C H E Q_U E R. 

See Courts. 

EXECUTORS AND ADMINISTRA¬ 
TORS. 

1. An executor having a fpccific legacy 
devifed to him, is 41 truftee for the re-, 
fiduary part, Rufls/uld <v. CareU/s, 9 

2, Where an executor llnll have the re- 

fiJuary part fice from any diftribucion, 
Rajh/eld v. Cat tlj's, i g 

3. Where 



t 


A TABLE* OF PRINCIPAL MATTERS. • 


3. Where an executor hath no fpecific 
Ifgjcy devifed to him, he (halUiave 
the 7rJiJuum after debts and legacies 
paid. Hutchii.Jin v. yu.ient, 27, 28 

4. The perfon.il cilatc in the hands of c::- 
-ecutcis, &c. mull come in aid of the 
real, A.i^i'ftnous^ 

5. If e\oculors pay fpcci.ilty debt, Iv- 

cured on /clje 1C. I eftatc, out ol tlu p. 1 - 
fonal eftate of the tellator, the ii'iiple 
contrav.1 crcditoii lhall h.ive the itca- 
nties, 0 j/t/ *Lj i. m t lc ^ j ^ 

6 . If a legacy be given to 7 ?. pavabie 

two years after the lellators death, 
and Jj. dit-j \Mthin the two 't 11-, vi 
his cxtciitoi s arc intltled to llie ln^acv, 
iV/'t 7 </i/// -v. Sbt LtOrlf 2 11 

•j. Joint adnilnidrators and c'tcJfutt.is 
mull ictaln t!ii ir debts i.iiLMblv and in 
piopoition to the alKli, ^.bu^'nin v. 
^'urnci, 2bf> 

8. A legacy to an cxecuuv., in nature of 
an cwcptkv.i, uiM not pucUide liini 
Jrom the rcjiduc, Ncitjbuu 

-^45 

EXECUTORY DEVISR. 

1. If pcrfonalty be dtvif.d to a w and 
fuch child as fiie fhall be cuct: ..i Aiih at 
In 1 huiband’s d ath, and in cafe fne 
die with( ut by hin^a devils over ; 
this is a good cxccutoty dcvife, Ft./ 
If 'uliafitf, zcc) 

3. A. dcvihs his leal .tSete to I!, his bro- 
thei for l.fe ; t'.if. to tru'itt 1 to pre- 
fmi. c ’Uij.'V.‘‘'’t te'M.iiiidcr-' ; n in.un¬ 
der (or Ills ht il ar.d rl’oii. i.i t,.il 

•rf'alc, v^ith I' ^ \ tsi rii Jc , 

tf ^:r 7 , nr //Vr 

hedf I tlJJ'iinjttl d *. * i- #1 . tuC i .idt f 

(ilCli t t ) . li ill ». iL" it L sC r 

Li 1 .!.l . : i, .MKI w -I.J, !h,i»- rs 

j'/iftj /tZ ' - j ^ ‘ . 

VLt’ld if /»' ’ fthfJn, ;• / . r. ji', f'ft, fttti 

i i. 4 t fi* i I ^ t il ^ i, (, L C it il* J 7 / 

li, iiiv'Ml, n > :nid v\c 
liRiitAtion to iii'Mi to I'* l/v Vs IV 

« oT cxcv.iiloiV *1'* Cxroj- 

rozn:,r and 24^ 

UXEMV LI F i C A T I U N. 

Dr c L t / F» I r r;. e. 
it- 


F. 


FAC T O R. 

l'hou;>Ii a h^toi litis pr»w.'i 10 fell, an«l^ 
tlicrehv Iiind Ids ni incip il, ycc lie can• 
not bind 01 air» tt tl.c piopcrty^of the 
r.oods by p!L*J;in^ a fccurity 

lor ins (AMI d' I't, tiv)'r»li i’mcic is the 
1 ' iiu.iliis (»r a bill of paiLjI, aiul rc- 
Tv ipl , tiiul tlu iciiiri: if .L f.n'lnj plcilve 
L '^1.0 ^s (if Ins pii.Kip il, tb.u princT- 
]'il iiKiv i»'covfr tiu' valiiL' of tlicpi iii 
till of tfovr aj^.iinll tlu* p. 4 Wncc, 

(.A ti’iui.Linn- to tho 1 u^lor wi.at li due 
to hi'!', 'v ni'..-- ti'iy trudur to the 
jMAnce, Doubt^n^ k Duuiil, cit^d, 

398 H .( 2 ^ 


F K E. 

nt of one difculllrd, KenneJj 


jIl 


27-: 


F K IM !■:. S O L E. 

T. l! a fp 'ip-jidi ihivjoj; 1401 1 iliicl; con- 
VCV 11 lU > to tilC 111'* Ilf !il*j Hi¬ 
tch'd d tind f.u IJ. , 

will po ’ ur to d'lpiil ’ K.t j jI. till, 
P'lvsi r lUi \ u i*s to ill' A lie (.11 tiu* ik itii 

(il l.t.1 UutfUi * 1 '. I , 

2. (I’ll n ilt'viu of^f‘» ni'!']' mon'L'y to a 

ft/fii Cult'y jnuilkd luC lAlilV wicii 

ih. L'uiii' nt ^ ‘: it ii'u / \y >. Iici, 

** orLhJiuiv'VM nr tiiu’n tlu ..*.l 1- 
11 M' J1.1 .' 'Z/o^/ jii\ ‘it U) rlie ' .i\ - 
MMit uf the UuiouJ J. 11 hni^ 

210 

F F. C) F V \l K N T S. 

Dt LD Fl M:.s, 5:c. 

F I N E S. 

1. Ol filK ^ Icv'u d, iiij'l ulc y i'f ( f] cr*- 

11»'0 n, f t z »'/“ i-. J^i t 1.1 / f ^tp COM- 

•voN ilLcovr.111 ), io2, iC} 

2. An (.ji-iinikTir, and tonfifiion orieal'e, 
entr", and ocit,.), \.'i'JipuL larthei pio- 

' ctc'ung'-, i-' ' ui futh an .Rte.il c.itiy 
pj ..ill b ia ' >pt to avo^d a me, 

0^1.. ^. 7 1 iritis ^ f 2.^8 

F O R K. C L O S U R E. 

•-Lt' .Mor IAOr. 

1’ORGF.n 
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FORGED NOTE. 

AvNort oi-«Uand. 

, FOR M. 

A court of equity will difpcnfe wllli tlic 
fonn the inllrnmciit by winch /iv 
t\l'l>r>intnuyit in piirlu.MKC of .1 power is 
iiKlde, V. ot.iV, 590 

FRAUDS. 

Stc Bargains, Convcyancp, Dcfds, 

• Uc. 

X. An unreafonihle marri''pe-r»'t'. 1 i'piriit 
not to be fet .ifiJe e .s."’!'! a Ir.imi bt 
pioved, &c. ihbjon v. i’,'.;/.'./, fir, Sr 

2. An aflignment of .1 leale of lanils of 
-ool. value, fet afnle as obtiiiK'd !>,' 
fiaud, Eluhs V. IhJki'tSt 83, 83. 

j. Where a moitgagee helps to carrv on 
a tj.iud. Ins inoi tgage lliallLc Itt afule, 
Ojbourai 'v. Lie, f)(t, <)f 

FUNERAL EXPENCKS. 

■ 

Tiie tilate of a hulhanJ in the poflellion 
of hib devifec, is liable to the funeril 
CYpcnccs of the tellatorL wife, :il- 
tliOU'di H-e h\ei1 ipart fiuui him <wi .1 
1 p.iiatc in.aiiiLei;ain.t, ILn.e Lui.l 
C Jl.rJ.Ad, 31 


. G. 

G I T S. 

Where .i perfon inhlletl on .in nh.fbliito 
pif: by the iiU> m hi. lif -tune, 
when it appe lied lo be only a triiii, 

* J^htfoniv. Lord lit) hut, 113 

2 .-A gift to A for ‘I'V f'A't, ft Aim, 
and to t’'e /’i.rf,^f'i //.'te, of in /'o‘i ; 
h*. I c fMii * or tjjne are w 01 ds of parchalc i 
ior « confl.iiClion ihall not be .-idmitted 
to cnlar-e an ijflate contra./ to the 
word o/jiy, Enjjel, ^ 39 * 

GUARDI A N S, &c. 
j. The guardianfiiip ot an infant is not 
.ufignable over to another, Rc^ •zsUs v. 
Isi \/w ^71 V ( c* v/j 4'^ 


2. Where one was reported by a xnailep * 

to be a ht guardian to a natural childy 
yet fiich guardian was not allowed, 
but placed with the f.ithcr, who owned 
her, Ohi BlacL't, 116, 117 

3. A mother cannot appoint a guardian, 

by will, 117. »o/;X‘ 

4. The liufband made his wife guardian 

to his children. See. but flie marrying 
.again, the guardianfhip wa^ taken front 
I'lr by 01 del of court, Morgan v, Dtl- 
hti, 13J 

5. A guardian appointed by will, pur- 

fiiani to the 12. ('ar. ?. c. 24. is within 
th'' piLventivu and controlling poweis 
ofchuiccr}, i^j.noUi 


IT. 

II A L F - P A Y. 

1. Although an oilicer’s half-pay is not 

alhg liable at Jaw, yet the ufe of it 
may be aiiigned in cqujtv, and when 
fo afligni d, the afiignor cannot main- 
l lin an ti£'i,mpjit for it as money had 
and recciVed to his ufe, Stuart *». 
’l'u<.\ir. Cited, note 2gi 

2. Neither full nor lialf-pay of an oilicer 

aiiigiijbh', Stfiuit j. 'liuier, tb^ 

3. 7 'he king may at any time flop the 
p.iy of an ofheer in the arm.-, by fig- 
nif, ipg l.is pleafurc that it lhall be no 
longer paid, Stuart-v, Tuikir, th. 

ir A Y. 

• • 

Tithes of hay ought to be paid in grafs- 
cock ', Si/tii‘jea v. Dodjott, Ilf 

HEIR. 

1, The heir favoured in equity* See 

page 32. 90. 122. 157. 159. 171 

2. Lands were fettled in marriage on 
tiuHces, Sec. th.it if the wife furvived, 
ilie (Ix.uld receive the profits as they 
w’crc then let. l*hc htlband made* 1 
leafcs and advanced the rent; and de* 
creed, th.it the heir at law Ihould have 
the advanced rent, Lawley nt. Latuley, 

3 * 

3. Although 
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3. Althoagh the intrntion of a tellator 
be ever fo apparent, the heir at law 
mufl: of courfc inherit, unlcl's the eAace 
is given to fomebody clfc, Gnjkin 'v. 

cited, 72. net is 

4. A will not to be ellablilhed again (t an 

heir without a trial at law, Dantjoa v. 
Cbater, ' 9 ° 

5. Lands 3 eVifed to the wife to be fold to 
pay debts, kc. not being fold, if the 
perfonal eftate will pay the debts, the 
heir (liall have the whole lands, Sug- 

. gins V. Tat*s, 12Z 

6 . A tenant in common dving in the life 
of the tellator, his moiety w ill defeend 
to the heir at law. Barker v, Giles, 1^7. 

* *59 

y. Lands given in truH, or devifed to 
pay debts, &c. ihall be deemed as 
money in refpefl to the creditors, but 
not in refpefi to the heir at Uw, Roptr 
Iff. Radcliffe, 171 

HOLLAND. 

I. If a Dute^an be poflellcd of* real 
eftate in Holland, and pcilbnal cllate 
in England, and devifc his real eftate 
to and his perfonal to /?. the 
peifonal eftate (hall be liift applied to 
pay his debts in Holland, though real 
eftate there is liable to debts, Ancn.'~ 

PIOUS, 6b 

3. An exemplification of a fentence in 
Holland, under the common-lcal of 
THL States, may be read in evidence 
in a fuit in chancery. Anonymous, ib. 

• • 

HUSBAND AND WIFE. 

Baron and Feme. 


I. 

I D E O T S. 

An 'nfbrmation agulnft one for contriving 
to marry a woman to an ideoC, Smart 
<1'. 'laykr, 98 


JERSEY. 

The laws and cu*ftoms of the illand— 
Jerfey con/idcred with refpefl to the 
diftribution of an inteftate*s effedls*, 
James Eipon, wc. v. EliAabeth Pipon, ' 
Cfe. • 431 

IMPLICATION. 

t 

See Devise. 

I N C U M B R ATS! C E S. 
hee Sbcurii ies, 

INFANT S. 

Stt- Guardians. 

1. The guardianih'p of an infant is not 
aflignablt to another, Reynolds -i/. 7 en- 

baif ^ 

2. A contrafl made by an infant with 

confentuf his friends, is good, Theobalds 
V. Dujfoy, 103, 104 

3. A decree for confirming or avoiding 

a will, wheie an infant is heir or de- 
vilec, is final, Wlntechurch v. White-- 
church, 1 aS 

4. An infant decreed to join in a convey* 
ance within fiv months after he comes 
of age, Chark\ v. And/c-zus, 153 

5. Where an infant is intitled to a per¬ 

fonal eftate and to a real one, which is 
incumbered, equity will direA the per¬ 
fonal to go in difchaigc of* the incum¬ 
brance, but will net order mortgages 
to he aifigneJ to attend inheritances, 
but ftill to remain as pcrfonalty, Seyt 
V. Erne, 321 

INJUNCTION. 

Hufband, poftefT.’d of a term in right of 
his wife, was divoroed a men/a et thoro, 
and an injunflion was granted, he 
being about to fell this term, Anony- 
msui, *■ , 43 

1 

I N Q^U I R Y.t 

In what cafe the Court will dire^ an in¬ 
quiry nro tne perfonal elhiie of a tef- 
tator, B./ggini v. s’lStis, 123 

INTENTION. . 
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INTENTION. 

Wli 4 Bft.colIateral proof* (hall be adiniitcd 
to Ihevv the intent of the tclluor, 

• ^ajhjicld V. Carelejs, 9 

INTEREST. 

1. From what time intereft fhall be a!- 

lowedj Sergifou -v. Sealy, y)2. 

2 . Money clcvifcd to bo laid • ut on a 

Ipecial trull carries no intcrclt, Acb : r - 
ley o;. Vernonf 70 

3. A legacy for mourning carries inteicll, 

but n<k for a fum uuceit.iin ; c.ili.'! 
cited, jy* 

ij. Calcs referred to wherein the couit c ( 
chancery will not allow intorcll, d, 

JOINTENANTS and TENANTS 
IN COMMON. ^ 

What words in a devife fiirll make a 
joint-tenanev, and v.hat a tenancy in 
common. Barker G'//*/, 15 7 » 

J 59 . 7l0t.S 

JOINT EXECUTORS. &c. 

Hee Exf cuTORi. 

JOINTURE. 

1. An oilate in jointurS cannot link into 
a fee of a different nature, Rog^ri v. 

—Pr-..***' and Otherst *9^ 

a.. An agreement by .articles to make a 
jointure,ss ccjual to a jointure, accord* 
ing to 27. Hen. 8. c. 10. in a court of 
equity, Seys v. Ft tie, ‘ 219 

IRELAND. 

Where ptfocefs of the chancery here, will 

* not afFca lands in Ireland^ Fryar v. 
•Vernon, 

JUDGES CERTIFICATE. 

Where a reference is to the Judges on a 
cafe Hated, BO^wirit of error lies on 
their judgment; but if they certify 
their rjjafons, the Court may confiJcr 
of It, Core V. Gore, 5 

JURISDICTION. 

See CouR 7 s. 


L. 

LEASES. 

Ste Covenants. 

1. An aflignment of an intereft In a leafe 

ot lands of zcol. per annum value, in 
coniidcration of 20I. only, paid, and 
upon mifinfo'ming the pluntiff’, let 
a fide as obtained by fraiil* E-uans -v. 
Hoj'lins, 8j 

2, Hufband, poircffcd of a long term in 

ii;,ht of his. wife, made an unJcrleafe 
for ten years, and on borrowing money 
of the Icffec covenanted to grant hint 
another Icafe after the end of the ten 
years, to continue during the time he 
had any right, but died before any 
fuch*le.afc made ; yet decreed that this 
was a good, dilpol.i! uf the wife’s 111- 
tcrcfl, httcJ V. Ctagh, ^2 

. If tenant for life m.ikc .1 leafe for 
years, rcferving rent at LaJi-day and 
.ind die intcH.itc about two 
o’clock in ilie afternoon on Michael- 
inas^day, and the tenants pay the rent 
to the ttmaind.r-man, this is an adinif- 
lioii that it is due to the tutej}ate, and 
the Court will order it to be paid over 
to the a (miujtiatory Strajford v. H'e/it* 
worth, 2 1 

. If in a leafe determinable on three 
lives it is covenanted, that on the 
death of one the IclTee may,if hepleafe, 
furrendcr, and that the Jeflbr fhall 
thereupon, and upon payment of a 
fine, grant a new leafe for three lives 
In the terms of the old leafe, and in the 
new leafe the covenant to furiendcT as 
a hfc drops be made abfolute ; equity 
will aflift the Icffjc to retain pofTellion, 
as if the prioi leafe had continuance, 
Ajhton V. JJ tel land, 

'. A, feifed of a church-leafe for his own 
life, furrenders and takes a new one to 
him and his htirs for the lives of him- 
felf and of B. and C. two relations 10 
him. B, paid tne fine for renewal, 
which amounted tosi 500I. and by deed* 
poll, dated the day after the leafe, de- 
c’arrd. that after his own death B, 
Ihould enjo,' else eftatq for his life, and 
C. the foil ')f U. fmHiM Inve it after his 
death. A> cuntir. jed ^ii pofufiion until 

bit 
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liis own death ; after which B. mort> 
gaged, and articled for the fale of it, 
and furrendered the old Icafc, and took 
a new one, and added the life of the 
mortgagee’s Ton ; and upon a bill to 
enforce the articles the quedion was. 
Whether, as the fine was paid b/ li. 
and the leafe taken in the name of 
it Ihould not be a rcfulting trull foi 
£.? IPfo, the di.’cIar.ition of trull by 
ui. would be bad.—But decreed, that 
it was not a rcfulting line for Ji. and 
that he had no power to article for 
fuch fale ; that if the whole confidcr- 
ation for the new h-afe had moved fiom 
JB. it would have been a lefulting trull 
for him ; but the new leafe was made 
net only in confidciation of the fine, 
but of the furrciider of the oJd leaf”, 
Crep v. Not/on, 233 

6 . If a leafe or grant i; pond at law, 
rqi.ity will not let it alid” without al¬ 
lowing for lilliiig improvements, 
At/ottity (.j^iurul o. Ba'i.1 Coll0\- 
forJ, 411 

L ErG A C T i: S. 

Set DtVIi' s. 

1 . A wife is barred bv a Iperif' lt*P,ac7 

from t.ik n,y the relivlu., j. 

Rcl'^'.c, cited, 9 . «"■ r 

2 . Whcic an executor li^th no Qci. u h- 

guLf dcviitJ to hiiii, he l‘i ill liixe fi.* 
rtjiuvn of the peilori.’l til .ho 'if'.r 
di bts and legacifb paid, Ilu^ih yjti .. 
/ mcei’t, z • 

3. How a I'gJicv given ** in lieu of . / 
“ di'nnrdi"'^ (hall be COiin.iucd, yi 

• *J. I'ett’or, / ' 

4. If leg.acies be given inter aha to chd- 

dren “ io h p^’d t,i tJc.” .1 

fubfeq’j'’nt cliufe, that “ a// leg.icms 
“ fiiall be witliin a year aflti j i r 
** dcccafe,” fliall relate oiilv to the 
other legacies in the will, Adam' 
Cltrke, I.) }. 

5. On a devife of fo much money lo a 
time idr, “ picv'ded flic m.ir y v tii 

' “ the con'ent oilier fatlic* >iui lyt tluT, 

" or tlie (urvivor of them tii” m.ii_ 
riage is a ci'id.t/cn precedmi to liie pay- 
nient cf the legacy, Gartvt •v. Hittc'i. 


6 . A Icgac'' to an executor in nature of 
an cxccptian^^^l not precludehim from 
the refidue, Ne-vDjh’ad •v. 

7. On a bill brought for a fpccific legacy, 

colls decreed out of the other part of 
telbtor’s perfonal ellatc, th^t the le¬ 
gacy may be entiic, Bagjhww v. New¬ 
ton, 283 

8. Where a legacy is td Iw paid out of 

lands at fuch a time, if the legatee die . 
before the day, the legacy is loll; but 
aliter if out of tlic' perfonal ellate, 
Batc/nan v. Roiuh, io 5 

9. If a legacy b. given to B. payable 

two ye 11 s .'•ficr the il 'lator’s death, and 
B. dies within the two years, yet Jiis 
executors .irc iniitlcd to the legacy, 

S’.uUon'V. SLcli'j’i, 211 

10. When a leg icy is to be conlidercdas 
l.iplfi! or payable, if ingpeld-v. Newton, 

428 

11. Wi’.Tt fli.ll! I'^ cnt'''A ii-d an ademp¬ 
tion of I', ./ fjidit. Nizvton, . 

429 

). F. T T F K S 

[ii V.}'-:: c’l. 'h • c '’f c "'cery will 
all ■' t'‘> to p " ..d, HJ,, gyffteric 

-a. Allot C , , , 3f)j 
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LIMITATIONS, t»ic STATUTEor. 

Sej § rA i‘uTE 2l1 Jac. i.c. i6. 

• LONDON. 

Customs of London. 

t. A frepmanof L6«</ff>''iaviii'rone clau'ij’- 
ter, and fevcral grand-cliildicn bv licr, 
elevifid Jiiif pcrlonal cIKtcc to pa" d bts 
nnd Ici^acijs, and ircciw. 'ds \\i\a re¬ 
mained to be fold, and tiic jnonev 
ariAng bv ftile, •tv.i the to be 

paid to h:s grand-chjlilren, Pure and 
(hare alike, until of age, bin di-i r-it 
difpofe of the piincipal fum ; and lu-* 
daughiei, who hLir at a-', 1 
her hufband, exhibit M'l to h ivc th** 
principal, Ne-zvJstrj 

z. Cc’fc upon th'* wPI of T\h, 

touching ihc d ill I ihui lOii (f 
Ids elbitc as a iiCvrran oi J' t- 

yc/y/j a', Puf/of.Sj I- 

L U N A T 1 C 

If the trulUc of a lunatic ren*.a \f ife 
for lu'i own benetu, u i- a Oittici ot 
the ti uli, £x Jartc Ph.lj s 3 ; 7 

m’. 

MARRIAGE and MARRIAGE 
SHTTLEMEN’r. 

iV^ AgRBI iMEN 1 i, jJ/ KON ANU I'fMl., 
a'?J Ll-V 11 AT iON''>. 

1, A fall.er agiPcJ to ) ii .I.-'t-'I rcr 
3000I. AS a irsarM.ii;f puri-un v ui» fu* 
pKittfiil', and, haviiij' de>i/ed 20'.'’1. 
to her, died I'nfoic me n'arrtayc Jc 

• \vas decreed, that iho huji;and liiali lot 
have the other^iocol bet-auie he kntw 
that aoool. was dcvifed to her, and 
Imvin^'- accepted that Icpacy in inar- 
Haoc, Hull have no luu.c, Ajhj;s'i.. 

2 . If ajnortgagec fraudulently ?nr«>,( it-j 
the niujt;;a''f;-d.'i-d, fortiie piirf-oio of 
ovcr-ioa(.l)iinj a niaii. -icttlLnv-nt, 
ihc inoitgigc .. void, Oj'iPrn v, L(.i, 

go 


3* The wife being poiTelTcd of a term fdr 
years, and having married an alien* the 
mai riage is not a gift in law to him of 
that term, ’Tieobulat v. Duffby, JO^ 

4. If a hufband make a fettlement on hia 
wife, in conlldciation of a inarriagje 
poition, the wife fliall be endowed, if 
it he nut cYpicfsIy ll.ilcd in the deed to 
he “ill h.ii of hci dowjjr,” Cburhs -o- 

f. On a devife of fo much money to a 
/i 'V** provided flie marry with 

t!ie roiiretu of her father and mother* 
or ilie fjivivor of liiem ,” the mar- 
11 ige IS a condition precedent to the 
•yniciU of uic legacy, i.ia}hui -v. litl- 

l, 210 , 

6 AM-ty will, gives to liis dnif^htcr loool. 
to in- J'.ikJ at tw« nt',-one, 01 m.iinagi*, 
pniiiii.d llip many ivith conh-nt of 
t” ’CMtoi ; if auvof the eveento'S die, 
err. lition voul, v. Hk/ccsj 215 

7. Rut if .I K >/cv lie given to A. with 

Coiulition, th.ir iffhi ih.i'l in ‘iiy befoic 
t\v. if.-one wuluiut the content of the 
ex«‘CLitor, then to C. the ex¬ 

ecutor renoincinf, yet this confent 
iivccll.iiv to favc the condition, Gray- 
Jiu -t . lluXiSt 216 

8. A in a'itpn of the wife’s before 
n.ani.ige, ,aiid chaigid upon the huf- 
hniid’s cilatc, ih,i]l not, after tlic death 
of tlic lii'llund, 1'urvivc. hut fhall be 
couiiderid io iiRiged, iVyj i'. Pace, 

ZiO 

9 Information agaiiift a peifon for con- 

ti’\ i''g tl>' ii'jriiagc of an idcoi, Staayf 
•j Tc .'ot, • •98 

10 A fo’eigner who inanies a fubjeft of 

,-yx‘' 'i''’'l "if tie'ifon, (hall for- 
fiMi h r poitiunto tii'i king, D>ummonJ 

100 

11. Ey nianiage articles the dNcfi fun 
was made tenant in Mil ; pro^vijh^ that 
ti-c f'lln r n.iglit le’l the 1 inJs by con- 
feiii of tlie t! i.il/e , .r*d purchafe other 
lai.-*.^, Xi.J f'.tilc ll.'m to the like ufes ; 
h'- : ’.'.h .l-j. ''r’fVr la -1 !s, but did ifol 
l"..i • t's a.'.e U1C-, ^ ci. gaud, 

Pf wtf , Ia8 

12. L-inds were fet.’ed in marriage on 

tiu*t....r, «««. t'.—- -f •• 1" .'..fte fujiived, 

fit': 
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flie fliou’d receive the profits as they 
were then let; the hufband made teafes 
and advanced the rent: decreed, the 
heir fhall have the advanced rent, 
La-wUy v. Laiulej, 32t 33 

13. An unreafonable marriage-fettlement 

ihail not be fet aAde. there being no 
fraud proved, or incapacity in the huA 
band, Hctjkn v. Sianeer, 80 

14. Sec the articles on Stryobn Trevor's 
marriage decreed, Trevor v. 'Ttevor, 

161, 162, &c. 

MINOR. 

See REVtRSlojr. 

MORTGAGES.MORTGAGOR, &c. 

Devise, Fraid. 

|. A moitgagee cannot mal.c a b^ife of 
a houfe in mortgage before a foreclo- 
fure, nor prefent on an avoidance, 
Hungerford v- Clay% I 

2 , Equity will not interpofe on a cot c- 

nant that a mortgagee (liall have the 
benefit of pre-emption, if it be not in- 
fiflcd on until alter the cftaic is fold, 
Oriy -v. Tnggt 2 

3, The rubfeqnent mortgagee prays to 
redeem the firlt mortgage on pa)incnc 
of what was due, and peiviing that I'uit 
the firil mortgagee lets up another 
mortgage piioi to them all; and a trial 
at law was decreed, whether that moi t- 
gage was executed ; and if it was, how 
'inuLii money was due on it, Don'tev, 

y) 

4, j 3 . moitgages his fitchoU and copy- 
hold ellace;., and lurrenders the copy- 
hold to the mortgagee; aftciwards he 
makes his will, and dev ties his manor 1 , 

farmSi lands, tenements and 
hruditamenti, in truA to pay debts, and 
alter to C. for life, remainder to D. in 
iee, and dies. The Lord Chancellor, 
on bill biought bv the creditors and 
C. and D, feemed to think, that as the 
copyhold was not named in this devife, 
in cafe there fhould be any fuiplus after 
debts paid, it would go to the heir at 
law ; but rcfervcd this point, (J,ojon v. 
Suits, zbf 


Redemption of mortgages fubjeA t 9 
ftatute of LimitAtions for making en¬ 
tries and biinging ejedlmenfs"; but 
where mortgagee enters and holds until. 
the mortgage is fatisfied, as in ff'elcb 
mortgages, there no time bars .the 
mortgagor’s redemption, Lockwood and 
Others u. Ewer and Others, 276 

6. A. on an account Aated, owes B. 400I. 

A, agrees to give bond for tool, and 
to fecurc the remaining 300I. by mort¬ 
gage. A. delivers a deed of convey¬ 
ance to C, an attorney, who takes in- 
llriiffions to drav/ mortgage; but before 
the bond ormoi tgage "xccuted A. dies. 
'I'iiough this agreeipeot by parol be 
proveil, yet on a bill brought againR 
the lieir of A. the Court refufed to 
cany them into execution, Bsix.ickv. 
Planners, 284 

7. If a moitgagee take advantage of the 
ncceintics of a mortgagor, and thereby 
incicafe the rate of intereft on the 

I 

money lent, and obtain the grant of a 
ftcwardlhip, a court of equity will af¬ 
ford relief, Thornhill v. Evans, 331 

8. Mortg.ngc without notice, equify will 
not fuilci it to be dillurbed, but will 
oblige a judgment creditor to redeem 
It, Elviys V. Sir John Thampfon, 39J 

9. If a man bortew money and make a 

mortgage, with a perlonal covenant 
foi the payment of the money, md alfo^ 
give a bond at the fame time,' ^hcre 
being in this cafe borrowing and lend; 
ipg, that which is the iroA natural 
fend fur payment of debts ftiall be firil 
applied, which is the perfonal eAate, 
and the mortgage is no more than a 
fecurity. La Koy v. The Duchefs of 
Athol, 398 

10. If a perfon, indebted by mortgage 
and bond, pay money to his creditor 
gLiierally, the creditor may apply it in 
dilchargc either o/'thc mortgage or^ 
bond, IVilkinfon ni, Starnes - 427 

11. On a tender to redeem a mortgage, 

the mortgagee is intitled to have a rca- 
fonablc time to perufe the aAignnieM, 
IrViljbavi V. Smith, 441 

12. In what cafe real and perfon.7l aflets 

(hall be liable to mortgagee, Lloyd v. 
HUrjlj, 463 
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13, If a moitga'^ee fraudulemlv antedate 
the mortgage decih« for tht. purpul'c of 
cTvcr^fcacliing a marnige Icttlcmcnt, 
^ the mortgage is void ; but the 
of fraud mu'l be previoully tried at la'v, 
Ojion^ V. Lea, (jh 

J4i A niortg.igcc need not give n'^ticerf 
his moitgagc to the puich.iici of the 
CilatOj iyiAh -j. LiJ, 97 

15. Bill .tgaiiul a moitgagc!’, to rom,'.'! 
iiiin to K'convt'v upon I'livnici t ol p'i.i> 
cipal and mfcrcA, Coa v. C.jjin, 120 

16. The mortgagee hid ate.-.nfoi five 
hundred sc.iis, and .if:'-'-'*, iid. t )ok 
another term of the I.i'mi* l.mds h>r 
one rhoufjnd >cai!>, in the name of .1 
thud pei Ion, toconinn nee .liter the d - 
teiniin.itiun of the lii A term, in tiiiA for 
hin’tclf; and after'. .:d‘ he piiiciiil d 
the fee-fimple tn iii^ o'Vn ii^me , 'in* 
then lie devifed the i i.il I iiuh to E. CL 
lo*- life, leiniiiidet in fil, &l'. 'J liis 
\vdl was void iti .IS to pall ciie lind., 
bccaufe n't .ittt il< li bv u iiiK lU ■ ; 
but it was ]nlii!i d tli it it vv.i*) •••md t.) 
pafs th.’ term of on" ihoiifand vet • .'i-. 
a teim in gjofs, and lep.ii.it'd f.oni tlic 
inheritance ; but ditieid, that it vms 
a tcim which attended tfie ■' 1 '..11I.11H.C 
by impUcatK/i' ol l.iw , lor it is note'.- 
prclklv deviled foi tliat ptiipofe, and 
there is no apparent intention tliat tlie 
tetlator d iigiitd top.ii-. u as a leparate 

*inicrcA, lf'hiu\huri.i' -r. It l;HeiLu)th, 

17. The Court will open the forcclolme 
if there be any unfavr conduifl in the 
mortgagee, Soley v. Stihfuiy, 153 

i8t A. gives B. a moitgage to icceive 
the nyney due upon it. B. pawns it, 
and A. brings bis bill: and held a pro- 
,pcr remedy; though urged, that an 
adion of tiover wouM lie, as iii the cafe 
of plate pawr.ctf by a I'crvant, 
fVmButUr, 2 j-j 

MORTMAIN. 

^ See Ch/vri > ils. 

I. A, devifed his real and perfonal eAatc 
to St. Bartbolatnew*s llofpital; and it 
being doubted whether this devilc was 
within the Aatute of Mortmain, the 

Vot. IX. 


governors of the hofpital and next 
of kin came to an agreement, that one> 
fourth Aiould be p.iid to the next of 
kin, the other three-fiurths to the hof¬ 
pital, wiiicli agreem.-iit was carried 
into cx.’cution, Attouivy-General v, 
Lafineijtelti, 286 

It w.is r.iid at the nuking of this fta- 
tuu', tli.it It woul.l not huiJerany cha- 
nuble didiibutiOii of peiloiial eAatc, 


N. 

*N E W S P A P K R. 

A Ai u ■ in a m* v (p.ipj'i (hill be confidered 
.IS the perlonal propiMtv of tli" proprie¬ 
tor,.ind c'le pioljts of punting tiu* I'atne, 
ltiM('(|i|iMit to Ins derli, be diAributed 
riwwoidingly, C',.liHett u. Read, 459 

N K W T R .1 A L. 

1. The Court will in ; grant a new 

tiial, upon a firr,>cilion th.at the party 
wis noi appnled of a particular evi- 
deii'-e, RtfharJi u. Si’ns, 3*8 

2. 'J’he couit^of chancery will not grant 

a new tii.il niect two tiials at bar, al- 
thongli the ver.lirts were contrary to 
each other ; unloC fuvh new trial ap¬ 
pears iieceAhiv to the juAicc of the 
cafe, from new evidence, which could 
not be had on the former trials, Mont- 
gomeiy v. Atlonuy-Genrral, 1*3^8 

NON-REPAIR. 

If a leflbr recover pofTcAion at law, on a 
breach of covenant for non-repair, 
equity will iclieve the lefTee on his pay. 
ing the dam.iges occaAoned by not re¬ 
pan ing, although the leafe was condi- 
tioned to be void on non-^performance 
of the covenants. Hack v. Leonard, 91 
* • 
NOTE OF HAND. 

I. A defendant is obliged to deliver up a 
note, though forged, jaef^on <v. Butler 
^nd Spting, 39^ 

LI 3 . A gold- 
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. A goldfinith’s note was given in part 
of payment of money on a Saturdayt 
and not offered to the drawer until 
the Monday following; tliis is no new 
eredit given to the drawer, but the in- 
’ dorlbr L ftill liable. Mead 'V CafwellJSo 


o. 

OATH. 

Sec Al Kl DAVIT. 


P. 

PAPIST S. 

I Where papifls .itc not difiblcil by the 
ftatutc II. & ij. Will tu bring 
their bill in ci]UjI/, CartuK o. Errtn<^~ 
tony 33, 3,j. 

2 . Whether a monk. profclL-d i.s ctpable 
of t.ilving an cllaic, btr 

t.ajey 35, 5b 

3. Devife pf a term in trull for .1 p.ipill, 
VOl^y If hiier V . Bn 146, 147 

■4 A bill bv a protcii 1:11 heii to uco\cr 
land' ('.evifed by a papill m trull, ILU 
*u. FdkiiiSy 154, 155 

5. Duvlie of lands to a p.ipill is a pur- 

' ch.ife VMthin the flatute 11. Sc 12. 

Will. 3. c. 4. Ratclijje '-j. Rupt} y \iq 

6. But wl'.cre a pipill being tenant la tail, 

fuflers a common recovery, .ind declarer 
the pfes to himielt and Ins heirs, this is 
no purcl.jfe lyiiliin that iUtutj, I.otd 
Dcr-uitiUivater't Cijc, 172, 173 

y. by bond, bind iumfel*, his heirs, 
executors andadminiiliators u> a p.ipi[l, 
who obtains judgment, and takes out 
an chgity fuch papiil cannot maintain 

t. ejcclnicrt, vet rdie bond binds the re- 
prefentalivesof tlieobligui, Son,Jh v. 
Holhni, 223 

PAROL. 

See 


PARTIES. 

No need to make people partie^ 4 »<% bill 
who live out of the proci fs of the court; 
and a decree will not be void agauifl 
fuch pci Tons, though they arc not made 
parties; but it is ufual, in fuch cafes, 
to referve liberty to reply for farther 
diiciHions, that perfons out of the pro- 
Cefs of the court may nul be quite con¬ 
cluded, but may have liberty to apply 
for alterations in the decree by petition, 
^•htorney-Gtmral v. Balfol College, Ojt- 
Jotdy 409 

PATENTS. 

7’hc kingts Icteis patents vacated, be- 
caufc obtained by a groOr impofition on 
the king, k'trnon-v. Benjony 4t 

j PAWNS. 

See Plidcls. 

r A Y M E N T. 

bee DeH'I'S. 

P li N A L T V. 

1 See Bond 

P E R S O N A L 1’ Y. 

I If peifonalty be devifed to a wife and 
fucli cl'.ild as file lhall he eneunte with,.?^ 
liLi hulb.iivl’s death, and in cafe flic 
die without iffuc by him, upon her 
death a Hevife over; this is .a good 
e^uccutory di^Vife, Evit 'i'. li'\lltamSy 

209 

2. Where an infant is ciuitjcd to a 

fonal cllatc, and to a real one which is 
encumbeicd, equity w ill direct the per- 
fonal to go in difcharge of incum¬ 
brances, but will nor oiJer mortgages 
to be afligned to .Atend inheritances, 
but Hill to remain as perionalty,, Stys 
V. Price y 221 

n 

3. Perfomlty linated to*//, for life, then 

to his fii ll fon in tad ; if he has none 
lurh, remainder ovci good,' Go-veer -v. 
(itr/venor and Piggoty 252 

4. In cafe of perfonalty, no occafion to 

foreclofe, Lockwood and Others ^v. Ewer 
and Qtbeis, 2*78 

PLAINTIFF. 
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i* L A I N T I F F. 

Set Defewdant. 

, PLEAS. 

t. The ftatute of Limitatioils is no good 
plea Inhere the eilatc in law is iti 
trullceSf Carrtck ‘V. Entngton, 33 

2. Sec a decree in the exchequer plead¬ 
ed, but "over-ruled, tf'tng ‘W. kFmg, 

109, 1 to 

P L* E D O E S. 

See Factor. 

1. On pledges of perfonal things, if the 

pledger does not redeem tltein at the 
day, the pawnee may icll them without 
a decree to fbrcclofe, Lo^iivooJ a).d 
OtheYs 't'. E^iver and OihtrSf 278 

2. if. gives B. a mortgage to receive the 
money due upon it. B, pas^s it, and 

brings his bill: and held a proper re¬ 
medy i though urged that an afiion of 
trover would he, as in the cafe of plate 
pawned by a fervant, 'Jacljin v. Buthr 
arid Spnrgf 297 

PORTIONS AND PROVISIONS for 
CHILDREN*. 

See Marriage-Sei clfments, and 
fagf 161, Uc. 

1. In what ca^e^ daughters’ poitions may 

die railed, I/uB v. Cai/er, 347 

2. When raifable by fale of a rcverfionary 

term, Jklams •!/. Danvers^ 4^^ 

• POSSESSION. 

If a perfon be twenty-feven years in pof- 
lellion of a lealet it lliall not be taken 
to have been held in trull, although he 
declare It to have been lu by ins will, 

*lVinter’V. Bernungham, 146 

POSSIBILITY. 

A poflibility ofa^cmi is in equity allign- 
able for a goftd conlideration, '■ILeok>tih 
<v. Duffoy, 102 

P O W E R. 

I. A power to a<it accoiding to difere- 
tion, 11 


2. Defective powers made good, CaviM> 

try V, Covefiity, 12, X J 

3. See cafes cited, 20 in noth, and Hlar» 

•vey V. Harvey, 253 * 

4. A court of equity will not fnpply a 

deficiency in the circdmllances required 
to attend the execution of a power, if 
it is not executed on a valuwle confi* 
deration, Sergtjbn w. Staly^ 39s 

5. The definitive execution of a power, 

if'tlkes v, Hilmet, 48s 

PRAsMIUM PUDIClTIiE. 

A. (for many years a common whore) 
was kept by B. for Tome time, and then 
married C. ' B. continued hii vi/its to 
hcr^ .and gave her a note for loool. 
payable on demand. B. died, and now 
upon a bill'brought by his adminiltra- 
trix, this note was fet afide, it being 
entered into ev turpi eaufii, and not as 
pratn.um pudicitiee, Robtn/m v, Cex, 

263 

PROCESS. 

Where procefs of this court W'lll not af- 
fctM lands in inland, fo as to foqueller 
them for a contempt, Fryar v. Fernon, 

124 

PRO CONFESSO. 

Defendant bropoht from the Fleet upon an 
alias plhites hai'cas corptit, for his con¬ 
tempt 1not putting in his anfw’cr ; 
and it wa^ nove iiiovad, that the bill 
miglii \y: liken p o ionfejo \ and lb or- 
del I i,a i ^ 266 

P F 00 F. 

Isee Evidence. 

PROXIMITY or BLOOD. 

.S/.‘ Bi ooD. 

P TJ R C If A S E, tsTf. 

1. WliO is a puichiV-T, ami what a puf. 

I hale, Ll liDet ivent ivetei *j Ca/e, 17 2. 

* 75 » >77 

2. Where a pcjfon, knowing his own 
title, does nut I'ivc notice of it to a 

Liz purchafer. 
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purehafer, he (hall never fet it up 
•gainfi the purchale* Savage v. Fofler, 

35 

3. If a father, previous to his being 
found a lunatic, make a purchafeofan 
eftate with the confent and approba¬ 
tion df his only fon, the purchafe is 
goodf and the money laid out therein 
?hall not ba (.oniidered as perfonal 
eftatej Sergifon v. S.'aly, 37O 

The words A v»j 1^* the body or i£ue» 
though (tri£lly words of limitation, vet 
may be words of pui chafe, iL.ijJl i'. 
BuffeU, ' 237 


Qi 

C>_U AKER. 

Chancery will not grant a f’ip/hcrxit on 
the aftirmation of a tjuakei, hx ptnti 
GumhUton z ^ 2 

R. 

R E C O E R V. 

See Common Recovery. 

references. 

^ JuDGii*-. 

• RELIEF IN CHANCERY. ^ 

Sie Devise, Legacy, l ^ c . 

I. See relief granted after a decree fign- 
cd, enrolled and exemplified, Mti)ot of 
Coventry v. Cra vent 0 

a, Defeftive powers relieved in equ ty, 
Coventry v, Coventry % 1 2 

3. Bill in chancery will not lie to be re¬ 

lieved againfi a wilful voluntary brcwich 
*of covenant or coi'dition, Di/catUt z/. 
Dennett t 2 2 

4. Chancely w,ll not relieve againil a 
cOi^enant, where, on the performance 
•f non-pcrfurmancc of the nil to be 


done or omitted, the party is to pay a 
fum by way of liquidated damages » Cafes 
cited, 22 netis 

5. But the Court will relieve whcic the 
penalty is intended merely to fecure 
the enjoyment of a collateral objc 61 , tb. 

6 . An agreement in writing Inrt, but 

confelTcd by anfwcr, made good, Hcjiir 
•V. Ready ’ S6 

7. Rtlicf granted againft a covenant in a 

lead*. It not being drawp purfiiant to 
the covenants in an old Icafe, ^Jbian v. 
li>e*landj ^8, 5^ 

8. If relict m*y be againil a ver¬ 
dict in ejedmeut, 90, 91 

Cafes denied relief. 

Q A haul award not relieved, though 
made without the knowledge of one of 
the pirt.es, PFaller v. King, 63, 64 

ic. Where a legacy is to be paid out of 
1 inds at a time certain, if the legatee 
dies before, Bateman v. Roach, ic6 

11. An unienfonahle marriaec-fettlc- 
ment denied relief, Hobfon v. Stu'.nr, 

80 

12. Leifec foi years covenants not to 

alien witiiout licence, under penalty 
of foifeiting his Icafc ; if he break his 
covenant, equity will not relieve him. 
Wafer v, Mxato, ii2, 113 

13. Extravagant bargains not to be car¬ 

ried into execution in equity, Charles 
v.^futrcxis, ^^52>iS3 

REMAINDERS. * 

5rr Delos, Limitations, and Ma9.* 
RIAOE-Ss I 7 LEM ENTs. 

v 

RENT. 

s 

The leffor died on the very day the rent 
was payable, and held not to be due till 
the lall mmuce of that day, Stajerdv. 

Wentv,oftht . at 

REPLEVIN.. 

I, Ucpleyiiji, may be removed out of iii- 
feiioi into fuperior courts ; in the 
county-court, wJiich is not a court of 
record, by pone or recordan ; but not 

by 
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by the defendant without caufe, IVooii- 
croft “i’. Kynaflon^ • 3 05 

2 . Jn the hundred court, or court of any 
. private lord, not of record, by accedut 

ad curiam ; but not cither by pi iintitf 
or defeidant without caufe. Woodcraft 
■V. Kynafioiit 306 

3. There is no method of removing pio- 
ceedings ®ut*of courts of rccoid but by 
certiorari before judgment, or writ of 
error after. Woodcraft v. Kynadon, tb. 

4. Certiorari mud be to remove the re¬ 
cord itl'elf, where the acViun com¬ 
menced in the infeiior couit is i.> lie 
proceeded upon. Butwlicioan nifliori 
in the inferior court is In ought on a 
judgment m a fupeiior, and mil ttel re¬ 
told pleaded) a ccitinrari to leinovc llio 
tenor of the iccoid is lulficient, Wood- 

trojt V. Kynajioiif ^ 307 

« 

RESIDUUM. 

^Vt’B lood, KxlcuiOK. 

R E V E R S I O N. 

Ify/. buy fiom J?. a minor, unli’i cir- 
cumftances of diifrefs, the levciflon of 
a houfe worth forty pounds a-year, for 
one hundred pounds, and fell it ag lin 
in a few days for two hundred pounds, 
equity will compel Ji. to account with 
Jit for the dlil'eience, Spmeer v. Chafe^ 

*• H 29 

REVOCATION. 

Su Wills. 

s. 

S £ CLU E S,T R A T I O N; 

6'u' Process. 

settlement. 

1, A father makes a voluntary fettlrra.m't 
on hi SSI ami ly without powe. of revi<ca- 
11011 inferted, and afterwards makes a 
contrary dilpoiltion by will, tins wi!l 
not afFc^l the former fcttlemcnt, Bou^h- 
tt$ Vt Boyghlorif 2 ; 2 


2t If a hulhand make a fettlemcnt on his 
wife in confideration of a marriage 
portion, tlic wife lhall be endowed, if 
^it be not exprefsly Hated in the deed to 
be in bar of dower,” Charles v. An* 
dre-ws, Ijl 

3. jK devifes his lands to truftccs for pay¬ 
ment of debts and legacies and after 
to B, in tail male; Juligrs a rcco- 
veiy, and cpteis into a treaty of mar¬ 
riage with C. an infant, a legatee of 
3orol. and alfo of a bond for 200I. 
charged on tlie fiid eftate; on which 

B. covenanis witluinllces, by aiticles, 
in conlideratioii of intended mar- 
li 'ge, and of the portion of 3000I. and 
bond of 200I. to Icttle a jointure upon 

C. of one-third of the devi.'hd ellate, 
whifti was about 300!. / r annum, in 
bar of dowci. The man lage took ef- 
fert, and the wife fuivivid, yet her 
chojcs III atiim being the confideration 
ot the fcttlerneni, Ih.dl not luivivc in 
equity. And thi, a good fcctlemenc, 
accoiding to 27. lien. 8. cap. 10. to 
bai the wife of fter Jowei. But if, in 
confideration of the nvife’s foitunc, 
which loniillcd of chojis tnaciioii, a huf- 
band fettles an ellaie inadequate to luch 
foiiuiie and the degree of the wife, a 
couit of equity will not take away that 
light whicli the law gives the wife to 
chtjii ut adhn, Seys v. Prut, a 17 

SEWERS. 

Stc Comm issiONERs. 

SIGN MANUAL. - 

A fign manual not coiinterfigncd tlie 
lords of the treafury, or a fccretafy of’ 
Hate, IS net good, Vtf/‘«M Benjon, 

47» 4® 

SPECIAL ORIGINAL. 

In what cafes the court of chancery will 
permit a new fpecial original to Jie 
filed after a judgment by default, DiUon 

‘il, (ntill, . 

S T A M P 

Equivalent to the reahng of a teflamcn- 
t..ry paper, ?pia:.-c v. Barnard, cued. 


STATUTES. 
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1 . The statutf 9. Hen. 3. c. 32. 
Magna Cbarta, 

Cited, 204 

!!• Thi sTATt/TK Weltm. 2. c. ti 
13. Edw. 1. 

JDe Dbnii. 

I. What trulls within and uhat not within 
that fidtute, M^tbbtr v.Mjntratb» 144, 

M 5 

s. Cited, 175. 205 

III. The STATUTE i8.£dw. i. 

Emplori f. 

Makes it lawful for eveiy trcenian to fell, 
&,C. Roper u. RadcltJ^ty 204 

IV. The statute 45. Edw. 3. c. 16. 
Referred to, 151 

V, The SI ATUtE 15. Rich. 2. c. 5. 
Statute of Mott mum, 

z. Ldnds purchafed by people of religion 
to be forfciied, and thereafter no pur- 
chafe to be m^de to the ufe of Ipiritual 
perfonsj Lor^Dtr'went<iviittr*s Ca/tt 177 

2 , This law extended to mayors, &c. of 

cities and boroughs, and other towns 
which have a perpetual commonalty, 
Roper V. Radclije, 202 

3, ^But, fpeaking of lav communities, it 
forbids only purchalors generally, Ro- 

Radcljje, 204 

4, Cited, 221, 222, 223. 286 

VI. The statute 4. and 5. Edw. 6. 
c. 8. 

By this a^, *' the father of any maid or 
** woman*child unmarried, and within 
the age of lixteen, might by his tail 
will and tellament, or by any other 
adl in his life tL-nc, appoint, aflign, 
bequeath, give, or grant, the order, 
keeping, education, ur goveinment, 
of wich maid or womau-child, but 
obi of the males,” <39 


VII, The statute j* and 6. Edw.6. 

c^ 16. 

Sale of Ojites, 

Cited, 42$, 

VIII, The s'tatote 21.Hen^S.c. 15. 

By this aft, •• a termor might falfify fuch 
“ recovery, as any tenant of the firee- 
** hold miglVt do by theeburfe of com- 

* mon law, when he was neither privy 

* nor party to the fame j and that 

* notwithftanding any fuch recovery, 

* he fhoold hold and enjoy his term, 

^ according to his leafe, againft the 

* recoveror, his h.irs and afTigns,” 

103 

IX, Thf statute 27. Hen. 8. c. lO* 

Statute of Vfes. 

1. Cifed, i'g 

2. A ufe before this llatute was a mere 

trull, cognizable only in equity, Roper 
1'. Raddtffti 186 

3. Cited, 218, 219 

X. Tub ST A 1 u r> 32. Hen. 8. c. i. 
Statute oj // ills. 

Cited, , *39f 14® 

XL The statute 13. Eliz. c . 18. 

All Icafes by bodies corporate, for a longer 
rm than twenty-one yeais or three 
lives, lhall be void, Fuintvailv. Ctc'r^ ' 

458 

XIJ. The statute 14. Ell'z. c. n. 

Cities and Market Tozl'M. 

Powers o», 

XIII. The statute 27, Eliz, c. 4. 
Fraudulent Conveyances, 

1. Its force and effefts, 262,203 

2. Cited, 921 

XIV. The statute 43. Eliz. €.-4. 

Cited, 65 

XV. The statute zt. Jac..f. c. 16, 
Statute of Ltmitatio/is, 

No good plea, where the ellate in law is 
in trullees, Lan/oly v, La/wlyt 33 

XVI. The 
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XVI. The statutf zi. Jac, i. c. 19. 
Bankrupts, 

No purchafor for valuable condderation 
. * diall be impeached, unlcfs the coramif* 
don be fued out within five years, 
Roperns, RaJeUjfe, zoz 


judgments only from the fignlog | 
and the eighteenth feAion declares* 
that no recognizance fliall bind j|n./ 
land, &c. in behalf of any porcfiafor 
Iona Jute and fur valuable confideration* 
but from the lime of the inrolment, 
Roper v. Radchffe^ Z02, ZQJ 


XVII. The^tatvte 12. Car. j.c. Z4« 

(luatJians to lufants, 

1 . Cited, 136 

2,, Gives the ^athf^ a power, either by 
deed or will, to' appoiQt a guardian, 

140 

3, But a guardian fo appointed is within 
the preventive and controlling power of 
the court of chancery, 143 • »o/ts 

XVIII.Thesta ruTE 22.and 23.Car.2. 
c. 10. 

Statute of DtJiributtoHS, 

Cited, 43z. 468 

XIX. Thf statute Z9. Car. 2. c. 3. 
f.7. 

Statute of Frauds and Perjuries, 

I. By this a£l, “ All declarations or 
" creations of trud^ or confidences of 
** any lands, tenements, or heredita- 
** ments, lhall be manifened and proved 
lu, by fome writing figned by the party 
who is by law enabled to declare 

• ** fuch tiuft, or by his lad will in wri- 
** dngi'Or elfe they lhall be nttci ly void 

and of none elfefl.. And where any 
conveyance lhall be made of any 
** lands or tenennenu by which a trull 
** or confidence lhall or may arife or 
** refiilt by the implication or condruc- 
tion of law, or be transferred or ex- 

• •• cinguilhed by an a£l or operation of 

law, then fyeh trud or confidence 
, ** lhall be of the like force .ind efteil 

as the fame would have been if this 
** datute had aoc been ipadc,** 73 

2. The fame a£l cited, 88 

3. The •fifteenth fe^ion of this datute 
declaiev, that judgments as agtiind 
purchafors bona Jide for valuable conli- 
derations, of lands to be charged 
thereby, lhall, in judgment of law, be 


XX. The statotji jti. Car. 2. 

The declaration in (hat a£l to be takes 
by papills, 155 

XXL The statute 7.and 8. Will- 3. 
c. 27. 

Cited, Vernon v, BenfoHt ca 


XXII. The statute 1 1, and 12. Will. J. , 
c. 4. 

Papifs. 


1. Where papids are not dif.ibled by thi* 

datute to bring their bill in equity, 
Carnck v. Ernngton^ jj 

2. The fifth and fixth feftions of this da¬ 
tute cited, HtU v. Fshins, 153 


3. Devife of lands to 4 papid is a por« 

chafe within the meaning of this aft, 
Roper V. Radchjfe, 167 

4. A papid being tenant in tail fudereda 

common recovery, and declared ths 
ufes to himfelf and his heirs; this ia 
not a purcllafe within this datute ; for 
it is no new acquilition, but a modifi* 
cation of ttie family ellate. Lord Dtrm 
•wentivatrr’\ Caje^ ly^ 

3. What in'ereds are within this datute* 
Roper 'y. Kadcliffef aSt 

6. Whether a gift by will be witljin the 
adl or not, Roper 1. Radcliffe» - AfCT 


XXIII.The sTATVTEtz.andij.Willfj* 
c. 10. f. 89, 90. 

1. No member of the houfe of commobt 
diall be capable of holding any office 
or employment in the cudoms, Selwpm 

Hontynuoodt 42 a 

2. Cited, 423, 426, 427, 

XXIV. The statute 4.and 5. Anil, ' 
c. 16. f. 12. 

Amendment of the Law. 

Bloneypaid after the day may be pleaded ' 
in bar as well as at the day, provided 
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It was paid before the aflion brought, 
Wincbffter*s Cafi^ 471 

XXV. The statute 11. and 12. Ann. 

c. 9. 

Annuity Tickets. 

A purchafer of a ticket under this a£i* 
who negIcAs to comply with its diicc- 
tions, caiInbtT on his loAng fuch ticket, 
be relieved in nqui ry againft a bona 
holder of It who h.is complied with 
the diredions of the ad, Devallar 'v. 
Hetfittjit 45 

XXVI. Thestatutei Geo. 1.0.56. 

Pen/ton Ail. 

I. Members of the houfc of commons 
ineap i’'itated from enjoying penlions 
iiom the crown, Selwyn v. llonty'-Ai-otl, 

422 

a. Cited, 4^5 

XXVII. The statu rt 5. Geo. i. 

Banks itpts Certificutes. 

Bankrupts only di'charged by their cer¬ 
tificates from debts due and owing at 

• fhe lime of the bankruptcy, H’mchef- 
ters Cafe, ' 473 

XX\'III. The stxtuxc 7. Geo. j. 

Banks upts. 

Cited, 473 

XXIX. The sta puts 9, Geo. i. c. 7. 

* ^ V 

Settlcsuint. 

Cited, 172. nctss 

XXX. The statu rr it. Geo. j. c. 18. 

f. 17. 

Freemen oj Losstfost. 

|. By this ad, '‘a freeman of the city of 
•* London vadLy di vife, will, and 

** dilpoteot, his pi-rfonal cllate to fuch 

, pcriun and to luch ule as he fliall 
** think fit, any cuflom cr ufage of cr 

' ** in the laid city, or any by-law or 
ordinance made or oblervcd within 
** the fame, to the contiary nctwith- 
** Handing: i'roviueu k ever in c- 


** LESS, he may agree, by any writing 
** under his hapd, upon or in confide- 
** ration of hib marriage, or otherwife, 
that his perfonal cAate (hall be fub- 
** Jed to, or be diAributed according 
** to, the cuAom : and ik fueh free— 
** man Ihall die inteAate, the perfonal 
elKiteof fuch perfon fo making fuch 
** a';recmcnt, or lb dying intcAate, 
** ihall be fubicd to, or flillributable 
** according to, thecuAomof the city. 


58 . in notis. 

2. Same ad cited, -93 

XXX[. The STA ’'te 4. Gco. 2. c. 5. 
Cited, 429 

XXXII. T h e statute 4. Gco. 2. c. 28. 
Cited, 23 

XXXlfl. The statute 6. Geo. 2. 
Cited, 269 

XXXJV. The statute 7. Geo. 2. 
Cited, 471 

XXXV. The statui e 9.Geo.2. c. 36. 
Cited, ^ 65 

XXXVI. The STATUTE 11. Geo. 2. 
c. 19. 


'* Where any tenant for life ihall 
' pen to die befote or on the day on 
‘ which any rent was referved or made 
' payal Ic upon any demife or leafe of 
‘ any lands, tenements, or heredita- 
' me Its, which determined on the 
' death of fuch tenant for life, the 

* executors or admiiiiArators of fuch 

* tenant for life Aiall recov^^, in an. 

* adion on the cafe, of and from fuch 
‘ undertenant or undertenants of fuch 
‘ lands, tenements, or hereditaments ; 
' if lech tenant loi life die on the day 

* on which the fame was made paya- 

* blc, the whole, 01' if before fuch day, 
‘ then a prflportion of fuch rent, ac- 
‘ cording to the time Juch tenant for 
‘ life lived of the I.1A year, or quarter 
‘ of a year, or eihei time in which the 
' faid rent was growing due as aiore- 

' l.ild, &C.’* 23 

2. If 
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a. If tenant iti tail make a leafe, and die 
without iiTue before the rent becomes 
due, the rent in arreatnt the time oi his 
death dial] be apportioned between the 
• pcrfonal repreleiuativeof the tenant in 
‘ ttail and the remainder>man m fee, 
PaggttmV. G'tY, 

5 T O C K. 

If a perfon has iSooI. (lowk in the 
funds, and dev^fes loooi. of it, and 
aftervs’ards icils ibool. and then buys 
1400I. ; and betyveen the making of 
the will and the tciluor’ii death the 
LegiHaiure changes tnat kind of dock 
into annuities, th ‘ieciicumflances make 
no alteration in the Ljacy, Purtrt^ge 
•i', Ptitu ie/gCf a09 

S U P P L I C A V I T. 
Chancery will not fupply a ^n 

the a ifii malion ot a i]>iakei. Ex pauf 

232 


tenant for years. 

. See Esta rES. 

TITLE. ' 

Where a perfon knowing his otra Httef 
and not giving notice of it to a purcha*. ' 
for, ftiall never fee it up againft tha ' 
purchafor. Savage v. Fefter, 3} 

T R E A S 0 1 ^. * 

Whether a foreigner who married a fub« 
jedt of attainted of treafon Ihall 

forfeit her portion to the king« Drum* 
mond •I/. Decker^ 199 ' 

TREASURY. 

Sign Manual. • 

I 

TRESPASS. 

In an indiflment for trefpafs in which waa 
no violence, but brought to try a civil ** 
right, which is the fubjedl of an aflion* 
proiecutor ordered not to proceed until 
the hearingof the caufe or furtherorder* 
Lord Mayert l£c. of York -v. Sir Ltouel 
Pilkin^ton and Others,* ayj 


T. 

T A I,L 

t If tenant in tail make a leafe, and die 
ivithout lilue before the rent becomes 
cfae, the rent in arrear at the timeof his 
. death lli.ill be appoitioned between the 
perfonal Ycprefentative of the tenant in 
tall and the remainder-man in fee. 
Parget V Gee, ’ 482 

a. 'A'copyhold eftate limited to a it,. -«an 
in tail may be conveyed to the huiband 
in feeiby a bargain and fale to lead the 
ufes of a con.mon reeoveiy, although, 
'by the cudoin of the manor, it was nut 
capable of being entailed, Pulua .. 
M,ord Middleton, 4 b'3 

TENANTS-IN COMMON. 

« 

Set Join TEN A MS. 

TENANT BY CURTESY. 

Set CVETISY, &c. 

VOL. IX. 


TRIAL AT LAW. 

In what cafes a court of equity will dire^l 
the point in difpute to be cried at law, 
Patterjonv.^ajh, 3jy 


TROVER. 

In trover for an annuicy*ticket, the plain- 
tiff was nonluit, Devallar <v. Herrtmg, 

44* 4« 


TRUSTS 



I. Are to be dechred in writing figned 
by the party ,by the datate of 29. Car.z. ;; 
jltchctiij'V. Petuon, 72, 73 'i 


2. For devdes of lands, &c. in tia(t,^e 

tit. Devise, and 29. 122 

3. Where one infiflcd on an abfolute gift, 

but it appeared to be in trud, Mitford 
V. Her belt anU Others, H}* *14 



I, 1 


4. Where the heir fhall have the land fal' 
a rcfulting trull, iiotwithflanding a da* , 
vife, Buggins v, Yates, izx, 123 

Mm 5. WUfB 
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• Where lands given in truft fliall be 
deemed as money or not, Roper *0. 
RaJchffe, 171 

6. If the cruftce of a lunatic renew a Icafe 
for his own benefit, it is a breach of the 

Ex pat ie Phelpst 3i7 

7. A truft declaring the benefit of.! t' rin 

to cejlui que trujly if ihe Jkouht _/« lon^ 
lime, is efilh” lame impoit as it 11 had 
been gi' cn to her for her life only, livJ- 
JtllV, BuJJillt 2^9 

8 . Bill againll the truflccs of Mr. .WZ/’s 
chanty, pr.iying an account of the 
funds, &c. 

9. Of devifus in truft for papifts, &c. j.e 
Pai'Ist. 

TURPI CAUSA. 

See Pra:mium PudicitIjO.. 

I If a-bill to fei afidc an anruity pro turpi 
c<ij</a charge generally ihat ihe annui¬ 
tant was a lewd and infamous woman, 
theplaintiiF may cxainine to partieular 
acts of lewdnefs and infamy, CUnk 
Peryam^ 3 >0 

TITHES. 

Ti tes of hay ought to be paid in 
grafs-cocks, Smithjon v. Dedjen^ 117, 

11 o 

2. A bill brought by a perfon as Zr/y. 
impropi hitor «t iiihcs, for an account of 
tithes, dilinifTod, If'ata r.//nizt/, 311 

3, Potatoes arc onU fmall tithes, in wli it- 

cver qu.intiin s they may be lovn. 
Smith v. Vytut, 336 


u. \\ 

V E R D ! C T. 

See relief after a verdict, <: ^/-o. 

nardf ‘>',91 

USES. 

t» Of devifes and fcCtlements to ufes, fee 
^ pag^e 4, t;. jtii. and tit. Di vise and 
^AaRIII AGL-ht-TT LEM.iK t'S. 


2. Of declaring ufes on a fine or common 
re\.oveiy. Lord JJerivtniivaUr^s Ca/e, 
f 171^,177, &c. 

UNDERTAKING. 

If A, a general mcichant, undeitake 
Vidcntarily and sMthcut icward to en¬ 
ter a p.ircfl of goods for B. together 
with a pa I cel of tlie fapic fort, at the 
Cujiom-f oute fni exportatufn, but makes 
the eiitrv under a wiong dc-noiiiiiiatK>n, 
when by hfiJi p.irr^l-i .ir<* fei.ed ; A. 
h iving talicn the f..iiic c irc of the goods 
cl J>. .IS of Ills own, not iuvnig received 
any rowai ''.ml not being of a proftf- 
liiin or !o\ a.i ,* wIikIi r -c ftaiily 
impIiLd d. Hill v'!'.:: !’> l dcr'akpn, 
i'j not ii.i; I'j lo an .i.'vioii lui the lofs 
OCL il.oiK J lo Ji. Irhiilui v, I'A’ckf'ur,!. 
CU.J, 3])b- 

\\ . 

w A S T E. 

A decree in tlic (Mhequrr for rcfliain- 
irg V, alle pleaded, .l.c // .•/. ll i, 

109, 110 

\V‘T L T, S. 

DlV I 

M.il'ing a liooi.d .v II is n i-r>. limj 
r.f the hill ; and afur t"e probate of 
the hi ft w a:, roiiH. by t,ic dcicpati s, 
a cornmifiioii of rc'iwW was grunrej, 

lllUlJ.l f ‘U m S ^ ^ 

If .1 uiTator JcMfc “ all the red and 
** refislus- ol his real and pcrfonal ellatc 
“ xo A. Ji. C and J), in t.iuil,” and 
nficrAaids niak*' .1 codiciI whereby lie 
“ laiiiieii and tt nilinis h:s will, cxccpc 
" in ihc a’ter.'i'ioiis aftermentioreJ 
<>.id tiien ! I \ cl.c ^ tiiat part of hi*> will 
ivluieb) h.* apro.nted A. and £. his 
mill Os', and it quiffs E. and F. to be 
two Cl Ins tiuuLCs, ai,d deviics his real 
cltatc to llicm atcoidingly ; this is only 
a revocation as to the appointment of 
the two t'uilees, and not of .niiy other 
part of the will, Aihethy 'v, Femoit^ 

ta 

3. A 

i 



A)T‘*ABLE OF PRINCIPAL MATTER 


5. A will not to be eftabli(hed againft an 
hefr at law without a trial at law, Daiv-^ 
/on Vm Chattr, \ yo 

4. If a tcAaior devilc lands in trufl for 

*hi3 nephew y/. and for his niece U. 
and the children of the faid B. by her 
hulband,«to receive thi? profits when 
they copie oir' age, and alfo bequeath 
money for the u<e of the laid children 
at their reipc^tive ages of twenty one, 
and afterwards make n codic:l confiim- 
ing tho'c uequalis; all the children of 
B. not only rtion; file had at the time 
the will was made, but thofc (he may 
aftei wards have, take an eHate in fee, 
in the land] ns tenants in cotiim<in,.and 
tlicf wliodi: have an equal light with 
thofe who live in the money bequeathed, 
liutcmutt V. Jisuth, 104 

5. A not attellcd by thice witnefTes 

It void as to lands, but may be«^ood to 
pal's a term of years, ii^are, ^Whu- 
ih.^nhU uttchunh, 124, 12c 

5 . ' decree for confirming or avoiding a 
Will, 0 here in infant is heir ordevifec, 
IS final, IVhitcburch v. Uhitchwcb^ 

uS 


. Contradiflory claufes in a will are to 
be fo expounded, as that the whole may 
con fill, AJams-v. Clerke, 1^4 


. -\ fatlier makes a voluntary fetticment 
on his family, without power of revo- 
c.. ion iiifeited, and afterwards makes 
p contrary di^pofiiion by will, this w'jll 
djpt affed the foinier icttkinenr, 
fBoughton V, Botightont 212 


„ A,' by will direfts 3000I. out of his 
Hock in trade to be laid out in lands to 
be fettled to the ufe of his fii It Ton in 
tail, and gave the refidue of his joint 
Hock and partnerfhip in trade to B. his 
cAtccutors, adminiHratois, and afiigns, 
and willed that h^fhocld become part¬ 
ner witn C. but declared the gift to B. 
to be in tiuil for his daughter the wife 
of C. and to be ax her feparate difpofal, 
jictwithftandiag her coverture, and * 
made his^.laid daughter foie executrix : 
and there being no difpofition of the 
refidue, it was D£cr££d, the daugh¬ 


ter fhould take the refidue, noMitlll; 
Randing thebequeft to her ufe ; forthaK 
by this bequeR in trull the teftaior,only 
intended his daughter a provifioh iqdd* ' 
pendent orherliu{band,who hedefigmiq 
Ihoutd take the refidue with his 
Ne‘U,/eaJ V, JebH^on» *4^- 

WORDS. :: 

1. The words heirs of the body** 

“ iffuc,’* though Arlflly words of fian*' * 
tation, yet may be words of purchaftt * 

IIo,ijAl V. BnJAU 

2. In deeds, as well as wills, when 

appears that the word " heirs’* Ihoafd" ‘ 
be underilc'od as a word of purchaibi ■ 
the court of chancery will decree it fo. ' 
IloJjtil V. BuJ/ellt 23^ .. 

3. A truR dcciaring the benefitofa tern- h 
to a cefui quf tiujU ** if file ftiouid 

long live,” is of the fame import . 
if it b^d been given ** to her for lUh ' 

“ only,”If. ^1^/4 ■ 

4. A gift to A. for life only, et Monali- 
“ ter. and to the heirs'or ifliie of htu 

“ body,” here •' heirs” or ** i^ue^ 
are woids of purchafe j for a conftroe* 
tion fliall not be admitted to enlarge ni 
e eifjtc contrary to the word ** otAvJ* '} 
HoJjellv. Buffellt X 

5. The words ” heirs oftJe’body’*mek* T. 
a tail in freehold, or veil the wholw..*:^ 
property in teims \ from a prefumptioft A*; 
of law, that it includes all heirs Sf . 
ever ; but when a (imitation ofsteimii^v) 
is, ** to the heirs of the body, and the ’ 

” executor and adminillrator of 
** heirs,” the prefumption is taken 
flodjellv. Bujeii, 

6. In what cafe the dtsjunaiee « oe** v. 
(hall be taken to mean the conjutifiivff' 

« and,” ff^aljb v. Patter/on, ^ 4^ '; 

7. Words of contingency, ^enes v, Ltth | 

8. «I give to my wife>; and if Ac has 
* fon nor daughter begotten by - 

" and for want of fuch iflbe,the eSS^ 
y Aall return to yobn W/ld and 





^AlWCtPAL MATTERSt 


«• " fon and daaghtei’* were 

Md to be words of limuaiion, and ihe 
wife tenant in tail, tfyU v. Lewis^ 
^«itedf 462 «otis 

Words of devife doubtful. Bowies v. 
Mior*, 491 

WRITS. 

« • Process. 

#.> Where a reference is to the Tudj^cs on 
a cafe llated, no v/rii of error wi'i he. 
Gore V, Gere, ^ 

Ir'. V'ben writs are to be rupcrfrd.'d. an.' 
Whan qiialhed, if'cciurojt •:». K}K\ff'>K. 

308 • 


y E A'R - B Q O K. 

1. £ dw . 3. pi. 14.15. 

Tenant for. life, remainder in fee. &c. f 
the tenant fgr life made aJeafe to him 
in remainder for fo many years as he 
(thq^remainder-man) Aioula live ; then 
tenant for hie died, andfo did the re¬ 
mainder-man : adjudged, thathia wife 
hiould not be tei^nt by the curtefy* 
bccaufe the pollibkity which the tenant 
for life had that ijie ellatc might revert 
to Inm had barred her ol all right of 
^jower, 151 


f 


END OF Tfllf NINTH VOLL^ME. 






